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VS. O. B. 


G. & I. CO. STEELE, &¢. 1 


STATE OF LA. EX REL. N 


a No. 9469. 
Civil District Court for the Parish of Orleans. 


STATE ex rel. NEw YORK GUARANTY &« ) 
INDEMNITY: CoMPANY | 
vs. > No. 10679, Division “A.” 
ALLEN JuMEL, Auditor of Public ae | 
counts. 


Messrs. Kennard, Howe & Prentiss, attorneys for plaintiff and 
appellee. 

M. J. Cunningham, attorney general, for defendant. 

Transcript of appeal returnable to the honorable the supreme 
court of Louisiana, at New Orleans, on the first Monday in May, 
1885. 

Supreme Court of Louisiana. 


Filed May 16th, 1886. 
(Signed) WM. DUPRE, 
Deputy Clerk. 


‘] STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans. 


STATE OF LA. ex rel. New YorRK GUAR- 
ANTY & INDEMNITY COMPANY 
a8. » No. 10679, Division “A.” 
ALLEN JUMEL, Auditor of Public a) 
counts, ete. 


Petition. Filed February 14, 1884. 


To the honorable the judges of the civil district court for the parish 
of Orleans: 


The petition of the State of Louisiana on the relation of the New 
York Guaranty & Indemnity Company, a corporation duly created 
by and under the iaws of the State of New York and domiciled in 
the city of New York, and of whose charter a copy is hereto annexed 
and made part hereof as Exhibit “A” of this petition, respectfully 
represen ts— 

That the relator is now and has been since July, 1871, for value 
and in good faith, the holder and owner, by lawful pledge and by 
purchase thereunder, of two hundred and fifty bonds made, exe- 
cuted, and issued by the State of Louisiana under and in accordance 
with the provisions of the act of her General Assembly, No. 116 of 
1869, entitled “An act providing State aid in the construction of the 

Mississippi & Mexican Gulf Ship Canal, and for the issue of 
2 State bonds therefor,” approved March 8th, 1869, each of said 
bonds being for the sum of one thousand dollars and having 
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fifty-one coupons attached of thirty-six ;°;°; dollars each, payable re- 
spectively on the first of March and first September of each year 
until the maturity of said bonds; that each of said bonds is dated 
March Ist, 1869, is endorsed by the president and treasurer of said 
canal company, and has thirty years torun. A list of said bonds 
by their numbers is hereto attached as part hereto [hereof] and as 
Exhibit “B.” Said bonds are signed by the Governor and secretary 
of state of Louisiana, and have the seal of the State affixed, and cer- 
tify under said signatures and seal that said bonds have each been 
issued for the purpose of said act “to aid in the construction of the 
Mississippi and Mexican Gulf ship canal,” and that for the princi- 
pal and accruing interest on said bonds the faith and credit of the 
State of Louisiana are pledged by said act of the General Assembly 
No. 116, approved March 8, 1869, and which is published in full on 
the reverse of each of said bonds, as by the said bonds will more 
fully appear; and one of said bonds, with the coupons, being No. 
192, is hereto annexed, as Exhibit “C,” as a sample of the whole, 
the rest being the same except in serial nuimber. 

That said bonds have been repeatedly recognized as a part of the 
State debt by all branches of the State government, and were pleaded 
and recognized as such by and for the credit of the State in the case 
of The State vs. Graham, No. 3558 of the docket of the supreme court 
of Louisiana. 

That the interest was duly paid by the State on said bonds up to 

and including 1st September, 1873, but has never has been 
3 paid since that time, and the arrears of interest on the whole 

issue, to wit, on the issue of $474,000, or what remains out- 
standing up to September, 1883, is upwards of $200,000, which it is 
the duty of the State of Louisiana to pay, but which payment has 
been neglected and refused; that the said canal company has, since 
September, 1873, failed to meet any of its obligations under the 
fourth and sixth sections of said act; and, the deficit in interest 
being as aforesaid, it is the duty of the auditor of public accounts to 
proceed under and execute the said law No. 116 of 1869, so far as he 
is concerned, and especially the seventh section thereof, by calculat- 
ing the rate of taxation on the total assessed value of all the mov- 
able and immovable property in the State sufficient to pay said 
deficit in interest, and by notifying the several sheriffs and tax-col- 
lectors of the rate of taxation so ascertained and fixed, and to require 
them to collect the same in the manner provided for by law for 
other taxes. 

That the arrears of interest due relator sceone the sum of $180,000. 

That the relator has duly demanded of Allen Jumel, the auditor 
of public accounts of the State of Louisiana, that he should perform 
his duty under said law as aforesaid, and he has refused to do so. 

Wherefore relator prays that a mandamus may issue herein ac- 
cording to law commanding said Allen Jumel, auditor of public ac- 
counts of the State of Louisiana, to comply with his duty in the 
premises under and in accordance with the act No. 116 of 1869, and 

especially under the seventh section thereof, by calculating 
4 the rate of taxation on all the movable and immovable prop- 
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erty in the State sufficient to pay the deficit in interest on said 
issue of bonds, made under said act, from September 1, 1873, to 
September, 1883, say the sum of $200,000, or so much as may be 
necessary, and by notifying the several sheriffs and tax-collectors 
throughout the State of said rate so ascertained and fixed, and re- 
quiring them, respectively, to collect the same in the manner pro- 
vided by law for other taxes, and to do and perform such other act 
in the premises as may be his official duty, and for all other relief, 
and that after due proceedings had said mandamus may be made 
peremptory. , 
(Signed) KENNARD, HOWE & PRENTISS, 
Alt’ys for Relator. 


Affidavit. 


STATE OF New YorK, ais 
City and County of New York, 


James P. Wallace, of New York, being duly sworn, says that he 
is the president of The New York Guaranty & Indemnity Company, 
the relator herein ; that the foregoing petition is true to his own 
knowledge except as to matters therein stated on information and 
belief, and as to those matters he believes it to be true. 

(Signed) JAMES P. WALLACE. 


Subscribed in my presence and sworn to before me, at New York 
city, county, and State, by the said James P. Wallace this Ist 
5) day of February, 1884. 
In witness whereof I have hereunto set my hand and 
affixed my official seal on this 1st day of February, 1884. 
(Signed) CHARLES EDGAR MILLS, 
Commissioner for Louisiana in New York, 
115 & 117 Broadway, N. Y. City. 


Order. 


Let an alternative writ of mandamus issue, as herein prayed for 
and according to law, returnable on Friday, the 29th day of Febru- 
ary, 1884, at 11 o’clock a. m. 

(Signed) A. L. TISSOT, Judge. 
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Writ of Mandamus. 
STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans. 


STATE ex vel. New YorK GUARANTY & ne 
CoMPANY 
vs. . No. 10679. 
ALLEN JUMEL, Auditor of Public Accounts of sia State y 
of Louisiana. 


The State of Louisiana to Allen Jumel, auditor of public accounts of 
the State of Louisiana, Greeting : 

You are hereby commanded, in the name of the State of Louisiana 
and of the civil district court for the parish of Orleans, to comply 
with the demand of the relator herein as contained in the petition, 
a copy of which accompanies this writ and is made a part hereof, or 
show cause to the contrary on Friday, the 29th day of February, 

1884, at 11 o’clock a. m. 
6 Witness the Honorables A. L. Tissot, W. T. Houston, F. A. 

Monroe, N. H. Rightor, Henry L. Lazarus, judges to our said 
court, this 15th day of February, in the year of our Lord one thou- 

sand eight hundred and eighty-four, and in the one hundred and 

eighth year of the Independence of the United States. 

(Signed) JAMES D. RANKIN, 

Deputy Clerk. 


Return to Writ of Mandamus. Filed February 23, 1884. 


teceived a certified copy of the order and writ of mandamus, 
together with petition, February 19th, 1884, and on the same day, 
month, and year I served the same on Allen Jumel, State auditor 
of public accounts, by leaving the same at his office, in the city of 
Baton Rouge, in the hands of his clerk and book- -keeper, Frank H. 
Green, over the age of fourteen years, said Allen Jumel being 
absent from said city at the time of said service. 

Those names and other facts connected with this service I learned 
by interrogating the said Frank H. Green. 

(Signed) } SAM. SKOLFIELD, 
Deputy Sheriff, Parish East Baton Rouge. 


Appearance and Motion of Auditor for Timein which to Answer. Filed 

March 7, 1884. 

STATE ex rel. NEW YORK GUARANTY ) 
AND INDEMNITY COMPANY 


| Civil District Court. No. 
US. { 10679, Division “A.” 
ALLEN JUMEL, Auditor. J 


Now into court comes J. C. Egan, attorney general, and files 
this appearance for respondent, and asks for an extension of 
time in which to answer. 7 
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It is ordered that time be allowed respondent, and the case be 
continued indefinitely. 
(Signed) J. C. EGAN, At?y Gen’l. 
W. B. SOMERVILLE, Att’y. 
N. O., March 7, 1884. 


Motion of Relator to Make Party. Filed Nov. 5, 1884. 


wi W¥Gsé iL Co). ba i ik 
STATE ox Tél pod es © fl No. 10679. Civil District Court, 
Division “A.” 

ALLEN JUMEL, Auditor, «ce. 

On motion of Kennard, Howe & Prentiss, attorneys for relator, 
and suggesting that Allen Jumel, who has appeared herein as de- 
fendant, has been succeeded in office by O. b. Steele, ordered that 
the said O. B. Steele be made party defendant herein, and that a 
copy of this order be duly served. 


Return on Motion to Make Party. Filed Nov. 15, 1884. 


STATE ex rel. N. Y. G. & I. Co. 
vs. No. 10679. Civil District Court. 
ALLEN JUMEL. 


Rec'd Nov. 4, 1884, and on Nov. 5, 1884, I served a copy of the 
within rule personally on M. J.Cunningham, attorney general, herein 
named. Ret. same day. | 

(Signed) P. A. McINTYRE, 
Deputy Sheriff. 


5 Motion of Relator to Fix Proceeding. Filed Dec. 15, 1884. 


STATE ex rel. N. Y. GUARANTY & INDEMNITY Co.) 
vs. » Div. A, No. 10679. 

ALLEN JUMEL et al. j 
On motion of Kennard, Howe & Prentiss, for relator, ordered that 


this proceeding be fixed for Friday, the 19th December, at 11 a. m., 
and that the attorney general be notified. 


Return on Motion to Fix Proceeding. Filed Dec. 16, 1884. 
4 a rs ‘ 
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STATE ex rel. N. Y. GUARANTY Co ) No. 10679. 


vs. 
ALLEN JUMEL et als. 


Civil District Court 


f for the Parish of Orleans. 


Received December 15, 1884, and on the 15th day of Dec., 1854, I 
served a copy of the within notice of trial on M. J. Cunningham, 
attorney general, by leaving the same at his office, corner Carondelet 
and Camp St-., in the hands of. James Moise, his clerk, in person. 

Ret. same day. 

(Signed) P. A. McINTYRE, 
Deputy Sheriff. 
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Motion of Relator to Fix Mandamus. Filed January 7, 1885. 


STATE ex rel. New YorK GUAR- ) | 
ANTY & INDEMNITY Co. | No. 10679, Div. A. Civil District 
Us. ( Court for the Parish of Orleans. 
ALLEN JUMEL, Auditor, &c. jf 


On motion of Kennard, Howe & Prentiss, attorneys for re- 

lator, it is ordered that the application herein for mandamus 

be fixed for trial on Friday, the 16th day of January, 1885, at 11 a. 
m., and that the attorney general be notified. 


Return on Motion to Fix Mandamus. Filed Jan’y 10, 1885. 


STATE ex rel. N. Y. GUARANTY Co. ) ~- a Tree 
: No. 10679. Civil District Court 


US / . 4d 
for the Parish of Orleans. 
ALLEN JUMEL, Auditor. if , 


Ree’d Jan’y 7, 1885, and on the same day, month, and year I 
served a copy of the within notice of trial personally on Hon. M. J. 
Cunningham, attorney general, herein named. 

Ret’d same day. 

(Signed) ) P. A. McINTYRE, 
Deputy Sheriff. 


Answer. Filed Jan’y 16, 1885. 


STATE OF LA. ex rel. NEw YORK ) 
Guaranty & Indemnity Com- 
ANY in ae 
pans ™ No. 10679. Civil District Court, 

“— =e Parish of Orleans. — 

ALLEN JuMEL, Auditor of Public 

Accounts of the State of Louis- 


jana. 7 


Now comes O. b. Steele, auditor, made party defendant herein, by 
the attorney general, and shows cause why he should not comply 
with relator’s demand, and wny the writ of mandamus praved for 
should not be granted or made peremptory as follows: 

Notwithstanding the verbiage of relator’s petition and of section 

7 of act 116 of 1869, the duty or act which the relator asks 
10 at respondent’s hands is the levy and collection of a tax ; 

that taxation Is an act of sovereignty which can be performed 
only by the legislative branch of our Government and cannot be 
delegated by it, except to municipal corporations, &c., as specially 
authorized by the Constitution ; that therefore said section 7 could 
not, as it intended and purported to do, confer upon resp’t the 
power to levy a tax to pay the bonds provided for by said act 116; 
that if the Legislature could then confer and resp’t could then ex- 
ercise the power, which he denies, he cannot do so now because art. 
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15 of the present constitution prohibits him (an officer in the execu- 
tive department of the Government) from exercising any’ power 
properly belonging to the legislative department, as the power of 
taxation certainly does. Art. 14 divides the powers of Government 
into three distinct departments and confides each to a separate body 
of magistracy ; art. 15 prohibits each department from exercising 
any power belonging to the other, and art. 202 specially provides 
that the taxing power shall be exercised by the Legislature; that 
act 116 of 1869 is in conflict with and repealed by act 3 of 1874, by 
which act the grant of State aid under act 116 was also repealed and 
annulled ; that by act 55 of 1874 respondent and all other officers 
of the State are prohibited from complying with the mandamus 
sued for by relator and deprived of all power and authority to as- 
sess, collect, or enforce the payment of the tax asked for by relator; 
that by said act this court is prohibited from entertaining jurisdic- 
tion of this suit or proceeding to assess said tax. Said tax if 
levied would have no force and be of no value, and respondent 
is deprived of all authority to set apart any funds or do any 

other act for the payment of the principal or interest 
1] of relator’s bonds; that the State tax for all purposes is 

limited by the constitution to six mills, the whole of which 
has been levied by the Legislature and applied to purposes other 
than relator’s bonds or coupons, and no department of the Govern- 
ment and no officer has the power to levy or collect the tax asked 
for by relator, because the relief sought and also said act 116 of 1869 
are in conflict with the present constitution; that respondent can 
only be compelled by mandamus to perform a purely ministerial 
duty, clearly prescribed by law, while relator seeks to compel the 
performance of an act in direct violation of the constitution and 
laws; that act 116 of 1869 has been abrogated and relator’s remedy 
thereunder, if any he had, taken away by the sovereign State of 
Louisiana through its laws adopted by its Legislature, and ti 2 
amcndment of the old and the adoption of the new constitution, 
regularly presented and ratified by the people, which solemn and 
sovereign acts relator seeks to overcome and annul by this manda- 
mus proceeding ; that, although this proceeding is taken out against 
respondent alone, its effect is to disregard and annul the said acts of 
the State, which plaintiff cannot bring and this honorable court can- 
not entertain without its consent, and in which respondent has no 
power or capacity to represent and bind the State; that in the suit 
of these relators, as. plaintiffs, against the Board of Liquidation of 
the State of Louisiana, No. 8517 in fifth district court, No. 69389 in 
State supreme court, and No. 253 in the Supreme Court of the 
United States, it has, in pursuance of law and in a proper proceed- 
ing, been decided that relator’s bonds are not legal and valid obliga- 

tions of the State; that they were issued in violation of the 
12 constitution and law and without any valid consideration ; 

that relators were affected with notice of the requirements, 
conditions, and provisions of the law under which they were issued, 
and that these requirements and conditions had not been complied 
with, all which questions are res adjudicata against relator, and are so 


5 


an 


‘da 


C\ 


0) & 
de 
au 
nc 


po 
th, 


er 


§ THE STATE OF LA. EX REL. THE N. Y. GUARANTY AND 


pleaded ; that no recognition or acknowledgment by any officer or 
branch of the Government will or can bind the State to pay an ob- 
ligation which is illegal, invalid, and without consideration ; that 
said bonds are no better in relator’s hands than in those of payees, 
because of said judgment and because all transferees of public se- 
curities are affected with netice, and are bound at their peril to see 
that the bonds are authorized by and issued in accordance with law, ; 
and that all conditions and requirements have been complied with, 
all duties performed, and all obligations discharged which were pre- 
scribed as a basis or consideration of the bonds. 

Respondent specially denies each and every allegation and state- 
ment in relator’s petition not herein admitted. 

Wherefore respondent prays that relator’s demand be rejected and 
this suit dismissed at his costs, and for general relief. 

(Signed) M. J. CUNNINGHAM, 
- Attorney General. 


Motion of Ielator to Fix Mandamus. Filed Feb. 2, 1885. 


STaTE ex rel. New YORK GUAR- ) 
ANTY & INDEMNITY COMPANY . ai se pice 
' , No. 10679. Civil District Court, 
ta ; | Parish of Orleans. 
ALLEN JUMEL, Louisiana State Au- , 
ditor, et al. ) 
fe . 
3 On motion of Kennard, Howe & Prentiss, attorneys for re- 


lator, it is ordered that the application for mandamus herein 
be set down for trjal on Iriday, the 15th day of February, 1885, at 
11 a. m., and that the attorney general be notified thereof. 


Service accepted and notice waived. 
N. O., Jan’y 30, 1885. 
(Signed) M. J. CUNNINGHAM, 


Attorney General. 


Supplemental Answer. Filed March 3, 1885. 


SratTe ex rel. New YORK GUARANTY «& 
INDEMNITY COMPANY No. 10679. Civil District 
vs. . : Court, Division A. 
ALLEN JUMEL, Auditor. 


Now comes O. 5. Steele, auditor, defendant herein, by the attorney 
general, and files this supplemental answer to relator’s petition. 
In addition to the causes shown in his original answer why re- 
lator’s prayer should not be granted and the mandamus herein made 
peremptory, respondent shows the following additional cause, to wit: 
Act 116 of 1869 did not comply with the requirements of article 
111 of the constitution of 1568 by adequately providing for the pay- 
ment of the current interest and principal of the bonds which, it is 
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claimed, were to be issued and were issued under its author- 

14 ity. If it is claimed that such provision was made by sec- 

7 tions 6 and 7, which is hereby denied, that said act was in 

violation of article 114 of said constitution, because no such effect 

is stated in the title of the act. Said act 116 was and is, therefore, 
for these additional reasons unconstitutional, null, and void. 
(Signed) M. J. CUNNINGHAM, 

Attorney General. 


Order. 


Let the supplemental answer of defendant be filed according to 

law. | 
New Orleans, March 13, 1885. 

(Signed) A. L. TISSOT, Judge. 


Note of Evidence for Plaintiff and Defendant. Filed March 13,1885. 


STATE ex rel. New York G. & 1. ) 
COMPANY | 
US. > No. 10679. Civil District Court. 
ALLEN JUMEL, &c.; O. B. STEELE, 
Substituted Auditor, &e. 


Relator offers, introduces, and files— 
Ist. Copy of its charter, being Exhibit A of petition. It is con- 
sented that in case of appeal it may go up in original. 
2d. List of bonds in suit held by it, being Exhibit B of petition. 
od. Offers the bonds and their coupons sued on, described 
15 in the petition, and the endorsements thereof by the president 
and secretary of the Mississippi & Mexican Gulf Ship Canal 
Company, and the act of 1869 printed thereon. To save expense it 
is agreed that bond No. 192, Exhibit C of the petition, shall be in- 
troduced and filed as a sample of the 250 bonds set forth in the peti- 
tion and held by relator, and their coupons, and of the endorsements 
and printed matter thereon: in case of appeal to go up in original. 
it is conceded that the bonds described in the petition and exhibits 
are the same sought to be funded in the suit 8517, late 5th district 
court, and that relator acquired them in July and August, 1871, and 
under the circumstances stated in the depositions taken by commis- 
sion in the said case 8317, late 5th district court, parish of Orleans, 
on behalf of present relator, plaintiff therein, being testimony of 
Babcock and Marden. Said depositions are offered by relator, and 
no objection is made that they are entitled and taken in another 
suit; stamped copy filed and marked “D.” All other objections 
are reserved and will be urged to the admissibility and effect of the 
evidence. 
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6 r 4 3 
On Writ of Error to Supreme Court of Louisiana. 


STATE ex rel. N. Y. GUARANTY & INDEMNITY COMPANY 
Vs. : 
OrtveR B. STEELE, Substituted, «ce. 


In this cause the specimen bond No. 192, offered in evidence by 
relator, as shown at p. 15 of the transcript, may be taken up to and 
produced in the Supreme Court of the United States on original, 
and copied with statement and specimen of coupons in brief of plain- 
tiffin error, and this agreement may be annexed to the transcript 
at said page 15. 

W. W. HOWE, 
For PUff in Error. 
M. J. CUNNINGHAM, 
Att'y Gen'l of La., for Def’t in Error. 
Sept. 29, 1886. 


Ath. Copy statement of auditor, being Exhibit C, at p. 65, record 
3308, supreme court of Louisiana, in case entitled State ex rel. Salo- 
mon & Simpson vs. James Graham, auditor, marked in this case 
“ E,” stamped copy filed. 

Offers opinion of supreme court in same case, to be referred to in 
original report (23 A., 402). 

Sth. Certificate of State treasurer of registration of bonds 
16 in suit, marked “ F,” stamped copy filed. 


Respondent offers— 

Petition, list of bonds, and judgment of fifth district court in said 
ease No. 8317,and opinion and decree of supreme court of Louisiana 
in same cause, copies to be furnished; opinion and decree of Su- 
preme Court of the United States in same cause, as reported in 15 
Otto, p. 622, to be referred to in the said report in ane court; ap- 
plication for rehearing and its refusal; petition for writ of error: and 
writ of error in same cause. 

Relator reserves and will urge all legal objections to the admissi- 
bility and effect of the evidence offered by respondent, the true effect 
of this agreement being for each party to waive all objections to 
form and reserve all objections affecting the substance of the evi- 
dence offered by the other party. 

Relator offers, introduces, and files requisitions, certificates, and 
reports — State engineers as follows : 

a. Requisition of Governor, April 19, 1869. 

” H. ” Detail of M. J. Thompson, April 20, 1869. 

“J.” Certificate of M. J. Thompson, acting chief engineer board 
of public works, April 23, 1869. 

“Kk.” Certificate of M. J. Thompson, chief engineer, June 16, 
1870. 

“LL.” Report of same, Dec. 51, 1870. 
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“M.” Report of same, June 19, 1872 
“ N.” Report of board of State engineers, Dec. 31, 1872 
Stamped copies filed subject to all other legal objections by 
17 defendant ; also within demand by relator on auditor, stamped 
copy, marked “ QO.” 

Statement by W. W. Howe that said demand was refused before 
suit brought, marked “ P.” 

It is admitted that no interest has been paid on any State bonds 
since the passage of act No. 3 of 1874, except on bonds issued under 
that act and bonds issued under constitution of 1879, and that the 
Mississippi & Mexican Gulf Ship Canal Company have not deposited 
in the State treasury the money to pay the interest on bonds is- 
sued under act 116 of 1869, in accordance with section 4 of said act 
and section 6, except as stated in letter of James Campbell, clerk of 
State treasurer, dated March 9, 1885, in reply to letter of relator’s 
—- s of March 6, 1885. 

Said letters filed in evidence by relator, marked “R” and “8S.” 


Respondent’s Objections to the Admission of Relator’s Evidence. Filed 
March 18, 1885. 


No. 10679. Civil District 
Court, Division A. 


INDEMNITY COMPANY 
vs. 
ALLEN JUMEL, Auditor. J 


STATE ex rel. NEw YORK GUARANTY ¢ i 


Defendant, O. B. Steele, auditor, by the attorney general, objects 
and excepts to the evidence offered by relator as follows: 

Respondent objects to the addenda to the answer of C. H. P. Bab- 
cock to the 6th interrogatory, after the word “them ” (in the fourth 

line from the end in the old printed record), on the ground 
18 that it is an indirect attempt to prove that all the conditions 

of the act 116 of 1869 had been fulfilled. The oral testimony 
is incompetent and insufficient to prove the fulfillment of said con- 
ditions. Relator is bound, estopped, and concluded by the judg- 
ment in the suit of the N. Y. Guar. & Ind. Co. vs. Board of Liquida- 
tion, No. 6939, supreme court of Louisiana, which judgment finally 
decided that said conditions were not fulfilled and complied with, 
and which judgment is res adjudicata against relator, the plaintiff in 
that suit. The testimony of the witness is incompetent and insuffi- 
client to prove payment of interest and recognition of the bonds. 
Relator has no right to prove payment of interest and recognition 
of the bonds, because the payment of the interest on and the recogni- 
tion of an invalid bond would not and could not validate it, and the 
judgment in said former suit, which is res adjudicata, has finally 
decided that the bonds are and were invalid. 

Respondent objects to the entire evidence of the witnesses Bab- 
cock and Marden, the certificate of the State treasurer of registration 
of the bonds (IF), the requisition of the Governor (G), the detail of 
M. J. Thompson (H), the certificates of M. J. Thompson (I. and Kk), 
the reports of M. J. Thompson (L and M), and the report of the board 
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of State engineers (N), on the ground that the only object and effect 
said evidence or any part of it is intended to have are to prove that 
the conditions of said act 116 were complied with and fulfilled and 
said bonds legally issued for a valid consideration, and constitute 
legal and valid obligations of the State, incurred and issued 
19 1D conformity with the laws and constitutions of the State and 
United States; all of which has been finally decided ad- 
versely to relator in the said suit of the board of liquidation, which 
judgment is res adjudicata against relator; that said evidence could 
not have that effect; but relator cannot make such proof by any 
evidence, because it is bound, estopped, and concluded by said final 
judgment against it. 

Respondent objects to the statement (KE) filed in the suit of State 
ex rel. Salomon & Simpson vs. James Graham, auditor, on the above 
grounds, and on the additional grounds that said statement does 
not show that relator’s bonds are included therein. The object of 
that statement and suit was not to recognize and establish the va- 
lidity of any of the bonds and obligations therein, but to show that 
the aggregate debt of the State, actual and contingent, exceeded the 
constitutional limit at the time of the passage of the act relied upon 
by Salomon & Simpson. No act of recognition by the then auditor 
and no such incidental recognition by a court could legalize or vali- 
date an invalid bon@, and the State nor any of its officers or branches 
of government were not estopped thereby from questioning the 

ralidity of said bonds, which was successfully done in the said suit 
of relator against the board of liquidation. 

If respondent’s objections to any of said evidence are overruled 
and any of said evidence admitted notwithstanding said objections, 
such ruling is excepted to and the necessary bill of exception will 
be prepared and presented at the proper time. 

(Signed) | M. J. CUNNINGHAM, 
: Alt’y General. 


20 Exarpir “A.” 


Act of Incorporation of the New York Guaranty & Indemnity Company. 
Filed March 13, 1885. 


An act to incorporate the New York Guaranty & Indemnity Com- 
pany, need April 13, 1864. 


The people of the State of New York, represented in senate and 
assembly, do enact as follows: 


SECTION Ist. James H. Weeks, Thomas Reed, Francis A. Mur- 
dock, Joel Wolfe, J. Welsev Stark, Francis E. Pinto, and such other 
persons as nay be hereafter associated with them, and their succes- 
sors, are hereby constituted a body corporate, under the name of 
the New York Guaranty & Indemnity Company, to be located in 
the city of New York, and by that name shall hav e perpetual suc- 
cession, and may sue or be sued in any court whatever, with powers 
and privileges as are hereinafter provided. 


7 een aie 
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Section 2p. The capital stock of said company shall not exceed 
one million dollars, in shares of one hundred dollars each, but 
when one hundred thousand dollars shall have been actually sub- 
scribed and fifty thousand dollars paid in cash the said company 
may organize and proceed to business under this act. 

SECTION 3p. The said company shall have power to guaranty 
the payment, punctual performance, and collection of promissory 
notes, bills of exchange, contracts, bonds, accounts, claims, rents, 
annuities, mortgages, choses in action, evidences of debt, and cer- 

tificates of property or value, and the titles to property, real 
21 or personal, upon such terms as may be established by the 

board of directors of said company ; to receive upon storage, 
deposit, or otherwise merchandise, bullion, specie, plate, stocks, 
bonds, promissory notes, certificates and evidences of debt, contracts, 
or other property, and to take the management, custody, and charge 
of real and personal estate and property, and to advance moneys, 
securities, and credits upon any property, real or personal, on such 
terms as may be established by the directors of said company ; but 
no rate of interest to exceed seven per cent. per annum shall be 
charged or received by said company in any transaction. 

Section 4. The business and corporate powers of said company 
shall be exercised by a board of nine directors, to be chosen as here- 
inafter provided, who shall elect from their number a_ president, 
five of which directors shall constitute a quorum for the transaction 
of business. 

Section 5tTH. James H. Weeks, Francis A. Murdock, and Joel 
Wolfe shall be, and they are hereby, appointed commissioners to 
open books for subscription to the capital stock of said company, at 
such time and place as they or a majority of them shall deem proper 
and for such amounts as in their judgment the business of the com- 
pany may require, but for no less amount of subseription than one 
hundred thousand dollars, as hereinbefore provided. The persons 
named in the first section of this act shall be directors of said com- 
pany for one year after the passage of this act and until others shall 

be elected in their stead. The remaining directors for the 
72 same period shall be elected by a majority in interest of the 

stockholders voting at an election to be held, under the in- 
spection of said commissioners, within twenty days from the closing 
of the subscription called for by them, and all the directors must be 
stockholders in said company. 

Section 6. It shall be lawful for said company to lease, purchase, 
hold, and convey all such real or personal estate as may be necessary 
to carry on their business, as well as such real or personal estate as 
they may deem it necessary to acquire in the enforcement of settle- 
ment of any claim or demand arising out of their business transac- 
tions, and to sell or exchange the same for other property as they 
may determine that the interests of the company require; and the 
said company are hereby authorized to make, execute, and issue in 
the transaction of their business all necessary receipts, certificates, 
and contracts, which receipts, certificates, and contracts shall bear 
the impress or stamp of the seal of the company, and shall be signed 
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by the president and countersigned by the secretary or treasurer 
thereof. 

Src7Tion 7. It shall be lawful for said company to sell at public 
auction or private sale, as may be specified in any contract between 
the parties, all property of what kind soever mentioned in or affected 
by such contract after two months shall have elapsed from the time 
of the maturity of any obligation under such contract (or immed1. 

ately upon the discovery of any fraud, misrepresentation, or 
29 concealment in regard to the ownership — character of the 

property mentioned in or affected by such contract), and re- 
imburse themselves out of the avails of such sale for the moneys 
due them, with the interest, costs, and charges: Provided, however, 
That nothing in this section contained shall be construed to prevent 
the said company from making any such sale at such time and in 
such manner as may be provided for in any contract or agreement 
made by any person or persons with the said company. 

Section 8. In case any property deposited with the said company 
upon which any advance shall have been made by them shall, before 
the maturity of the contract — or make good the deficiency caused 
by such decrease in value from the price originally fixed, said com- 
pany may give notice in writing to the owner of such property or 
his agent to perform the conditions of the contract or make good 
the deficiency caused by such decrease in value within thirty days, 
and in default thereof may sell and dispose of such property at 
public sale, and out of the proceeds thereof may retain the amount 
due them under the contract, together with the costs, charges, and 
expenses; but nothing in this act contained shall be held or con- 
strued to limit or affect the liability or obligation of the corporation 
hereby created, as the same is fixed by the common law or by stat- 
ute, any further than the same is limited or affected by the express 

terms of the contract in this section mentioned. 
24 Section 9. ‘The stockholders of this company incorporated 

under this act shall be severally and individually liable to 
the creditors of the company in which they are stockholders to an 
amount equal to the amount of stock held by them respectively for 
all debts and contracts made by such company until the whole 
amount of capital stock fixed and limited by such company shall 
have been paid in and a certificate thereof shall have been made 
and recorded in the clerk’s office of the county where the said com- 
pany shall have their place of business; and the corporation hereby 
created shall be subject to the provisions of titles three and four, 
chapter eighteen, part first, of the Revised Statutes. 

Section 10. The stock of said company shall be transferable only 
on the books of the company. 

Section 11. This act shall take effect immediately. 


STATE OF NEw YORK, 
OFFICE OF THE SECRETARY OF STATE. 
I have compared the preceding with the original law on file in 
this office, and do hereby certify that the same is a correct transcript 
therefrom, and of the wliole of said original law. 
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Given under my hand and seal of office, at the city of Albany, this 
15th day of April, in the year one thousand eight hundred 
[u.s.] and sixty-four. 
CHAUNCY M. DEPEW, 


Secretary of State. 


25 An act to amend the charter of the New York Guaranty and 
Indemnity Company, passed February 10, 1865, three-fifths 
being present. 


The people of the State of New York, represented in senate and 
assembly, do enact as follows: 

SECTION Ist. Section four of the act entitled “An act to incorporate 
the New York Guaranty and Indemnity Company,” passed April 
13th, 1864, is hereby amended so as to read as follows: 

Section 4. The business and corporate powers of said company 
shall be exercised by a board of directors, consisting of such number 
of persons—not less than nine and not exceeding twenty-one—as 
may be prescribed by the by-laws, to be elected annually by a ma- 
jority in interest of the stockholders voting at an election to be held 
at such time and place as may be prescribed by the by-laws of said 
company, and it shall be lawful for the said company, by a vote of 
two-thirds of said board of directors, with the consent of three- 


fourths of the stockholders, to permit dealers with the company to 


participate in the profits of the business of the company on such 
terms as may be prescribed by the board of directors, and also to 
provide for the issue of scrip for such profits,and how far such serip 
shall be liable for losses to be sustained by said company, and in 
what manner such scrip shall be redeemed and paid off: Provided, 
That no dividend or payment by said company to or on account of 

such scrip shall be made so as to impair the cash capital of 
26 the saia company. 

SecTION 2. It shall be lawful for said company to increase 
the amount of its capital stock in the manner provided in and by 
sections twenty, twenty-one, and twenty-two of the act entitled “An 
act to authorize the formation of corporations for manufacturing, 
mining, mechanical, or chemical purposes,” passed February 17th, 
1848. 

SEcTION 3. This act shall take effect immediately. 


STATE OF NEW York, 
OFFICE OF THE SECRETARY OF STATE. 


I have compared the preceding with the original law on file in 
this office, and do hereby certify that the same is a correct tran- 
script therefrom and of the whole of said original law. 

Given under my hand and seal of office, at the city of 
[u.s.] Albany, this tenth day of February, in the year one thou- 
sand eight hundred and sixty-five. 
C YHAUNCEY M. DEPEW, 
Secretary of State. 
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Chapter 827. 


An act to authorize the New York Guaranty & Indemnity Company 
to accept and execute certain trusts, passed April 29, 1871. 


The people of the State of New York, represented in senate and 
assembly, do enact as follows : 
Section 1. The New York Guaranty & Indemnity Com- 
27 pany is hereby authorized and empowered to accept and exe- 
cute any trust created by mortgage made by any railroad or 
other corporation to secure its bonds or other obligations lawfully 
made or issued, and appointing such company trustee and to act as 
trustee in respect to all matters embraced in such trust. 
SrecTIon 2. This act shall take effect immediately. 


Exuipit “ B.” Offered in evidence by relator. Filed March 18, 
1885. | 
List of bonds of the State of Louisiana issued to the Mississippi & 
Mexican Gulf Ship Canal Company and held by the New York 
Guaranty & Indemnity Company, described in the annexed peti- 
tion. 
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28 Document “ D.”—Offered in evidence by plaintiff. Filed 


March 138, 1885. 
Commission. 
Fifth District Court for the Parish of Orleans. 
No. 8317. 
State of Louisiana to any Louisiana commissioner in the State of 
New York, Greeting: 
Know ye that all [we], reposing confidence in your prudence and 
fidelity, do by these presents give unto you authority diligently to 
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examine all witnesses whatever, as well on the part of the plaintiff 
as of the defendant, in a certain suit now pending in the fifth dis- 
trict court for the parish of Orleans, wherein New York Guaranty 
& Indemnity Co. is plaintiff and the State of La.is defendant. 

Witness-, Charles H. P. Babcock, John W. Warden. 

Therefore we desire you that at certain times and places, by you to 
be appointed for that purpose, you cause the said witnesses to come 
before you; that you then and there examine them apart upon their 
respective corporal ‘oaths, first taken before you upon the Holy 
Evangelists; that you reduce their examinations to writing and 
‘ause the witnesses to sign their names, and when you shall have 
so taken them that you send the same, with this commission, 
closed up under your seal, to use in one [our] fifth district court, in 
the city of New Orleans, without delay. 

Witness the Honorable Walter HH. Rogers, judge of our 
29 said court, this eighth day of November, in the year of our 
Lord one thousand eight hundred and seventy-seven, and 
in the one hundred and second year of the Independence of the 
United States. 
[ SEAL. ] (Signed) PAUL T. ABADIE, 
Deputy Clerk. 


Interrogatorves. 


New YorK GuARANTY & INDEMNITY COMPANY - , 
‘ited 5th Dist. Court. 


US, > T a3 — 
> . : ; 5 j No. 8317. 
BoAaRD OF LIQUIDATION. 


Interrogatories to be propounded to Chas. H. P. Babcock and 
John W. Marden, residing in the city of New York, — New 
York, the answers to which will be used in evidence on the part 
of plaintiff on the trial of the above cause. 


Int. Ist. Are you acquainted with the plaintiff in the above suit 
or with the affairs or business of the plaintiff with the Mississippi 
— Mexican Guif Ship Canal Co. of Louisiana? If yes, state how 
and when you first became acquainted with them. 

Int. 2d. What is your occupation, profession, or employment, and 
how long have you followed such occupation or employment ? 

Int. 8d. Do you know anything of any advances or loans made 
by the plaintiff to the Mississippi and Mexican Gulf Ship Canal Com- 
pany of the State of Louisiana? If yea, state fully and particu- 
larly all you know in relation thereto, especially the amount or 
amounts so advanced or loaned, with whom same was negotiated 

and paid, when said transaction took place and where; give 
30 the dates and amounts of each and every amount advanced 
by plaintiff to said company. 

Int. 4th. Was any written obligation or contract entered into be- 
tween plaintiff and said company? If yea, annex them to your 
answer. Should you be unable to secure the originals, annex sworn 
copies of the same to your answers, and state whether the signa- 
o—140 
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tures to the originals are genuine, and state also how you know 
| the fact. | 

Int. 5. Are the original obligations or contracts the same that 
were originally given on receipt of the money advanced? If not, 
state how they came to be changed, by whom the original obliga- 
tions were given, and to whom the plaintiff paid the money ; when 
and how the said original obligations came to be delivered up, and 
on [all] the facts and circumstances in relation to the same, as well as 
the reasons thereof. a | 

6th Int. State any and all other facts or matters within your 
knowledge in relation to the subject upon which you have been in- 
terrogated above, particularly who first applied to the plaintiff for 
the loan and offered the securities, what representations were made 
by them to plaintiff, and what were the reasons that interested 
plaintiff to accept the bonds as securities and grant the loan—all in 
the same manner and as fully as if particularly interrogated in re- 
lation thereto. : 

(Signed) KENNARD, HOWE & PRENTISS anp_ 

EDW. PHILLIPS, Af?’ys. 


Affidavit Annexed. 
STATE OF LouIsiIANa, Parish of Orleans: 


ol The undersigned, being duly sworn, says he is attorney-at- 
law of the plaintiff — is absent from the State; that the testi- 
mony sought to be obtained is material and necessary to enable 


plaintiff to make out his case. 
(Signed) EDW. PHILLIPS. 
Sworn to and subscribed before me on this Sth November, 1877. 


[SEAL. ] (Signed) PAUL T. ABADIFE, 
Deputy Clerk. 


Waiver to Cross-Interrogatories. 


Cross-examination waived. 
(Signed) H. N. OGDEN, 


At’y General. 


y 
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Deposition of Chas. IH. P. Babcock. 


Depositions of witnesses produced, sworn, and examined, by virtue 
of the annexed commission, on the 19th day of November, A. D. 
1877, in the city of New York, before me, Moses B. Mackay, a 
commissioner of the State of Louisiana within and for the city and 
State of New York to take depositions, &c., in a certain cause now 
pending in the fifth district court for the parish of Orleans, State 
of Louisiana, holding sessions in and for said parish, wherein the 
New York Guaranty & Indemnity Company is plaintiff and the 
Board of Liquidation of the State of Louisiana is defendant. 


CHarLeEs H. P. Baxrcock, being produced and sworn, answers as 
follows to the interrogatories propounded to him in this cause: 


o2 First. To the first interrogatory he answers: I am ac- 
quainted with the plaintiff and with its affairs and business 
with the Mississippi and Mexican Gulf Ship Canal Company of Lou- 
isiana. I became so acquainted with them in the summer of 187]. 
I was then, and had for more than two years before that time been, 
vice-president of plaintiff, and as vice-president had dealings with 
the Mississippi and Mexican Gulf Ship Canal Company in connec- 
tion with the making of advances in cash to said company on the 
security of Louisiana State bonds and the stock of the company. 

Second. To the second interrogatory he answers: I am still vice- 
president of the plaintiff, and am also now secretary of the Central 
Trust Company of New York, which latter office I have held since 
August, 1875. 

Third. To the third interrogatory he answers: I know of advances 
and loans made by the plaintiff to the Mississippi and Mexican 
Gulf Ship Canal Company of the State of Louisiana. The plaintiff, 
at the request and on the application of Cyrus Bussy, treasurer of 
said Mississippi and Mexican Gulf Ship Canal Company, made at 
the plaintiff’s office, in the city of New York, in July, 1871, agreed 
to advance and did advance to said company two hundred thousand 
dollars on the security of bonds of the State of Louisiana issued to 
the said company, of the par value of $250,000, to which was added 
an additional security — two hundred and fifty shares of one thou- 

sand dollars each, nominal value, of the capital stock of said 
m company. The bonds and stock were offered by Mr. Bussy 

as security for the advances requested by him in behalf of 
said company, and the said advances were made by the plaintiff on 
the faith of said bonds, the stoek being of small value. The money 
was paid by plaintiff to said treasurer by plaintiff’s check drawn, as 
directed by said treasurer, on the Bank of America, in the city of 
New York, all of which were paid in due course of presentation. 
The date and amount of cach and every amount advanced to said 
company were as follows: 
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amounting, with commissions deducted as agreed upon at the time, 
to $200,000. 

Fourth. To the fourth interrogatory he answers: Within obliga- 
tion and contracts were entered into between plaintiff and said 
company. ‘They were the usual agreements taken by the plaintiff 
in all cases of advances made by it upon securities pledged by the 
borrower, and were signed by Cyrus Bussy, treasurer of the Missis- 
sippi and Mexican Gulf Ship Canal Company. They were signed 
by him in plaintiff’s office and in my presence, at the time the money 
was advanced. It was understood and agreed by Mr. Bussy at the 
time with the plaintiff that agreements to the same effect would, as 
soon as possible, be executed in New Orleans by the {president of the 

company and sent to the plaintiff in New York and substi- 
o4 tuted for those signed by Mr. Bussy. This was done, and 

when the agreements signed by the president and Mr. Bussy, 
with the seal of the company attached, were received those signed 
by Mr. Bussy alone were givenup. The original agreements, signed 
by Mr. Noyes as president, were in my possession, as vice-president 
of plaintiff, until they were annexed by me to my deposition in the 
suit of the plaintiff against The Mississippi and Mexican Gulf Ship 
Canal Company, taken in this city in 1874. I have not seen them 
since. I annex hereto true copies of said agreements, marked “A” 
and “ B.” The signature to the original signature of Mr. Noyes and 
Mr. Bussey—with the former’s signature [ am familiar, as signed to 
the certificates of stock of the company, and Mr. Bussy’s was ap- 
pended in my presence before the agreements were sent to New 
Orleans for completion. 

Fifth. To the fifth interrogatory he answers: As already stated in 
my answer to the fourth interrogatory, the original obligations were 
given by Mr. bussy as treasurer — were afterwards exchanged for 
agreements signed by both the president and treasurer. The: first 
agreements were taken at the time the advances were made, with 
the express understanding that agreements signed by both the presi- 
dent and treasurer, authenticated by the seal of the company, should 
be substituted for them, and this was done. The money was paid, 
on the order of Mr. Bussy as treasurer, on the faith of this promise, 
which was performed. . 

Sixth. To the sixth interrogatory he answers: The loan was ap- 
plied for by Mr. Bussy, as treasurer cf the Mississippi and Mexican 

Gulf Ship Canal Company, and he offered the securities 
oo specified in my previous answer, stating and representing that 
the bonds of the State of Louisiana were a perfect security for 
the loan, and that the stock of the company had a prospective value, 
but the stock was regarded by the officers of plaintiff as only a make- 
weight. 
In taking the bonds the plaintiff relied on the recitals printed in 
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the bonds and the act of the Legislature of Louisiana printed on the 
back of them. Plaintiff never knew or had any means of ascertain- 
ing whether or not there existed any infirmity, informality, or ille- 


gality in them. They relied upon the fact that the conditions of 


the act authorizing their issue had been fulfilled, and that the State 
in paying interest on them had recognized them as valid obliga- 


tions. 
(Signed) C. H. P. BABCOCK. 


Taken, subscribed, and sworn to, this 14th day of November, A. 
D. 1877, before me, the said commissioner. 
[SEAL. ] (Signed) MOSES B. MACKAY, 


Louisiana Commissioner in the City of New York. 


Deposition of John W. Marden. 


And also Jonn W. MARDEN, being produced and sworn, answers 
as follows to the interrogatories propounded to him in this case: 


First. To the first interrogatory he answers: I am|was]emploved 

by plaintiff as accountant from February, 1566, until July, 

ob 1875; had an intimate knowledge of their affairs during those 

years; knew the said company in connection with the ad- 
vances made to it by plaintiff. 

Second. To the second interrogatory he answers: I am an ac- 
countant, and have been for twenty years. 

Third. To the third interrogatory he answers: I do. On or about 
the 29th of July, 1871, the said company negotiated with the plain- 
tiff an advance of $100,000 ; also, about August 1, 1871, another ad- 
rance of $100,000. Each of said advances were secured by hypothe- 
cation of $125,000 of bonds of the State of Louisiana, and one 
hundred and twenty-five shares of the stock of said company (Mis- 
sissippi and Mexican Gulf Ship Canal Company), of $1,000, par 
value, each share. There was to be a commission of four per cent. 
deducted from principal. The balance was paid by plaintiff to Cyrus 
Bussy, treasurer of said company—§826,000 July 20, 1871; $10,000 
July 29, 1871: $96,000 August 1, 1871; $60,000 August 3, 1871. 
These transactions took place at office of the company in this city 
(plaintiff company). 

Fourth. To the fourth interrogatory he answers: A separate con- 
tract was made at the time of each advance, signed by Mr. Bussy, 
treasurer, and afterwards exchanged for a contract of like date and 
character, signed by Mr. Noyes as president and Mr. Bussy as treas- 
urer of said canal company, with the seal of the canal company on 
ach contract. I have not the originals. Two copies are annexed 
to the depositions of Charles H. P. Babcock in this case, taken before 

you this day, marked A and Lb. The signatures to the orig- 
od inals were genuine, | believe, having compared them on cer- 
tificates of stock known to be genuine. 

Fifth. To the fifth interrogatory he answers: No. The originals 
were subsequently exchanged for agreements of a like tenor and 
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date, signed by the president, J.O. Noyes, and treasurer, Cyrus Bussy, 
of said canal company, having the seal affixed on each. The change 
was to be made in this way when loan was made. The money was 
paid to said Cyrus Bussy, treasurer, who signed the original agree- 
ments. | 

Sixth. To the sixth interrogatory he answers: I have answered, 
as fully as I can, all the particulars required in this interrogatory. 


(Signed) JOHN W. MARDEN. aa 


Taken, subscribed, and sworn to, this 14th day of November, A. 
D. 1877, before me, the said commissioner. 
(Signed) MOSES B. MACKAY, 
Louisiana Commissioner in the City of New York. 
Copies of agreements, marked “ A and B,” annexed to deposition 
of Charles H. P. Babeock (see originals annexed to document “ M,” 
at page 65 et seq.). 


Commissioner’s Certificate. i 
STATE OF New YORK, ) 
City and County of New York, | 


I, Moses B. Mackay, a commissioner of the State of Louisiana, re- 
siding in the city of New York, to take depositions, &c., do hereby 


Ss Ss : 


certify that Charles H. P. Babcock and John W. Marden, the depo- ’ 
nents, were by me severally sworn to declare the truth on the 
oS questions put to them in the same; that the interrogatories 


were produced to them and their answers thereto taken in 
writing by me and subscribed by them separately in my presence on 
the day and at the place in that behalf first aforesaid. 
In witness whereof I have hereunto subscribed my name and 
affixed my seal of office this 14th day of November, 1877. 
[ SEAL. ] (Signed) MOSES B. MACKAY, 
Commissioner. 
Commissioner's fees, $15.60, paid by plaintiff. 
(Signed) MOSES B. MACKAY, 


Commissioner. 


Document “ M.”—Affidavit of Charles H. P. Babcock, with original 
agreements B & GC, offered in evidence by plaintiff and filed 17 
December, 1877. 


Fifth District Court of the Parish of Orleans, State of Louisiana. 


New York Guaranty & INDEMNITY COMPANY 
vs. 


BoarpD oF LIQUIDATION OF THE STATE OF LOUISIANA. 


City AND County or New York, ss: 
Charles H. P. Babcock, of said city, being duly sworn, deposes and 
— that annexed hereto are the origin al agreements or contracts re- 


~~ 
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ferred to in his deposition and made in this action, in the city of 
New York, on the 14th day of November, 1877, after the deposition 
had been completed and the commission fully executed, for 
ov which reason they were not annexed to deponent’s deposi- 
tion, and are herewith returned to plaintiff’s attorneys in 
New Orleans. | 
(Signed) C. H. P. BABCOCK. 


Taken, subscribed, and sworn to on this 15th day of November, 
A. D. 1877, before me in the city of New York. 
(Signed) MOSES B. MACKAY, 
Louisiana Commissioner in the City of New York 
to Take Affidavits, &e., 251 Broadway. 


Agreement or Contract Marked “B,” Annexed to Affidavit. 


Commission to maturity paid in advance, B, $100,000. 


New York, 29 July, 1871. 
Having confided to the management, custody, and charge of 
the New York Guaranty and Indemnity Company the following- 
described property belonging to us, viz.,one hundred twenty-five 
State Louisiana 73; per cent. bonds, $1,000 ea.; one hundred 
twenty-five shares stock Mississippi & Mexican Gulf Ship Canal 
Company; par value, $1,000 per share; and that company having 
advanced to us upon the same the sum of one hundred thousand 
dollars, we do, in consideration thereof, hereby agree with the said 
company to refund said advance, with interest at the rate of 
seven per cent. per annum, within six months from the date 
hereof, and that for such advance and interest, together with 
40 the commissions and charges hereinafter mentioned, as for all 
other sums due or owing to the said company from us, the 
said company shall have a lien prior to all other claims upon the 
said property and the proceeds thereof; that the said property has 
been confided to the said company subject to the conditions printed 
on the other side and which form a part of the agreement, and that 
the commissions of said company upon a sale thereof shall be five 
per cent. upon its gross proceeds; but if no such sale shall be made 
by said company, and the advances shall be refunded and the prop- 
erty withdrawn from its custody, the compensation of the said com- 
pany for all management and charge of said property whilst in its 
custody shall be four per cent. upon the amount of such advance 
over and above all disbursements made by the said company on ac- 
count of the said property, which, in any event, are to be paid. 
[SEAL. ] (Signed) JAMES O. NOYES, 
President Mississippi & Mexican Gulf Ship Canal Company. 


(On margin :) New York Guaranty and Indemnity Co. 
(Signed) CYRUS BUSSY, 
Treas. M. & M. Gulf Ship Canal Co. 


[5-cent rev. stamp. ] 
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Conditions referred to in the instrument on the other side: 


1. The New York Guaranty and Indemnity Company shall not be 
liable for any loss or injury resulting from depreciation, or from any 
other cause than the gross negligence of the company or its agents, 
which may happen to the property mentioned in the instrument on 
the other side whilst in its custody. 

2. At or any time after the expiration of the period fixed 

41 for the payment of the advance, if it remain unpaid, the com- 

pany may, in its discretion or in the discretion of its presi- 

dent, sell the property at public or private sale, without notice to the 

owner (if sold at public auction the company may become the 

purchaser), and receive its proceeds, which are to be applied, in the 

first place, to the payment in full of whatever may then be due the 

company upon it. Until such saleshall be made and collected or the 
advance paid, interest and a pro rata commission shall be charged. 

3. In case of a deficiency of such proceeds it 1s to be made good 
by the party receiving the advance, upon demand and immediately 
after such sale, and if there be a surplus it. is to be immediately ac- 
counted for and paid over to the party signing this contract or 
order. 

4. If, at any time before the period fixed for the payment of the 
advance, the market value of the property should be so reduced as 
not to afford to the company at the time being a margin of security 
for the payment of its advance of at least twenty per cent., addi- 
tional property to make up such margin shall, within two days after 
its being required, be deposited with the company ; and if default be 
made in that respect the amount of such advance may immediately 
thereupon, attheoption of its | the] company orof its president, become 
due and collectible as if the period for its limited payment had ex- 
pired, and the company may immediately proceed as provided for 
in the second article. 

5. In case of any fraud, misrepresentation, or concealment 
42 in regard to the ownership or character of the property or 
securities, the company is entitled, under section seven of its 
charter, to sell the property immediately to reimburse the advance, 
with interest, cost, and charges, and the owner will be held liabie 
for any deficiency. 
(Endorsements.) 


\ 


This is the agreement referred to by me in my deposition as 
marked “ B.” 


(Signed) C. H. P. BABCOCK. 
(Signed) J. W. MARDEN. 
(Signed) MOSES B. MACKAY, 


Commissioner. 
Filed Nov. 27, ’75. 
(Signed) J. J. HANSOM, 
Deputy Clerk. 
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Agreement or Contract Marked “C,’ Annexed to A fidavit. 
g ) 
Commission to maturity in advance, “ C,” $100,000. 
’ ) 


New YorkK, 1 August, 1871. 

Having confided to the management, custody, and charge of the 
New York Guar anty and Indemnity Company the following-de- 
scribed property belonging to us, viz., one hundred twenty-five 
thousand dollars bonds — the State of Louisiana; one hundred 
twenty-five shares stock Mississippi & Mexican Gulf Canal Co., par 
value $1,000 per share, and that company having advanced us upon 
the same the sum of one hundred thousand dollars, we do, in con- 
sideration thereof, hereby agree with the said company to refund 
said advance, with interest at the rate of seven per cent. per 

43 annum, within six months from the date hereof, and that 
for such advance and interest, together with the commission 


and charges hereinafter mentioned, as well as for all other sums due 


and owing or to become due or owing to the said company from us, 
the said company shall have a lien prior to all other claims upon 
the said property and the proceeds thereof; that the said property 
has been confided to the said company subject to the conditions 
printed on the other side and which form a part of this agreement, 
and that the commissions of the company upon a sale thereof shall 
be five per’ cent. upon its gross proceeds; but if no such sale shall 
be made by the said company and the advances shall be refunded 
and the property withdrawn from its custody, the compensation of the 
said company for all management and charge of the said property 
whilst in its custody shall be four per cent. upon the amount of such 
advance over and above all disbursements made by the said com- 
pany on account of the said property, which, in any event, are to be 


paid. | 
[ SEAL. | MISSISSIPPI & MEXICAN GULF 
SHIP CANAL COMPANY, 
(Signed) By JAMES O. NOYES, President. 
(Signed) CYRUS BUSSY, Treasurer. 


[5-cent int. rev. stamp. | 


(On margin p. 89:) New York Guaranty and Indemnity Com- 
pany. 


Conditions referred to in the instrument on the other side: 


The New York Guaranty & Indemnity Company shall not be 

liable for any loss or injury resulting from depreciation, or from any 

other cause than the gross negligence of the company or its 

44 agents, which may happen to the property mentioned in the 
instrument on the other side whilst in its custody. 

At or at any time after the expiration of the period fixed 


‘for the payment of the advance, if it remain unpaid, the coinpany 


may, in its discretion or in the discretion of its president, sell the 
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property at public or at private sale, without notice to the owner 
(if sold at public auction the company may become the purchaser), 
and receive its proceeds, which are to be applied, in the first place, to 


the payment in full of whatever may then be due to the company 


upon it. 3 

Until such sale shall be made and collected or the advance paid, 
interest and a pro rata commission shall be charged. 

3. In case of a deficiency of such proceeds it is to be made good 
by the party receiving the advance upon demand and immediately 
after such sale, and if there be a surplus it is to be immediately ac- 
counted for and paid over to the party signing this contract or 
order. 

4, If, at any time before the period fixed for the payment of the 
advance, the market value of the property should be so reduced as 
not to afford to the company at the time being a margin of security 
for the payment of its advance of at least twenty per cent., additional 
property to make up such margin shall, within two days after its 
being required, be deposited with the company; and if default be 
made in that respect the amount of such advance may immediately 
thereupon, at the option of its [the] company or its president, become 
due and collectible as if the period for its limited payment had ex- 
pired, and the conipany may immediately proceed as provided in 

the second article. 
45 5. In case of any fraud, misrepresentation, or concealment 
in regard to the ownership or character of the property or 
securities, the company is entitled, under section seven of its charter, 
to sell the property immediately to reimburse the advance, with 
interests, costs, and charges, and the owner will be held liable for 
any deficiency. 


(Endorsements.) 


This is the agreement referred to by me in my deposition as 
marked “ C.” 


(Signed) C. H. P. BABCOCK. 
. J. W. MARDEN. 
“ MOSES B. MACKAY, 


Commissioner. 
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46 Exurpit “ E.” Offered in evidence by relator. Filed March 


13, 1885. 


Statement of Auditor Graham, marked C, copied at page 65 of the record No. 3358 
of the supreme court, in thesuit entitled State of Louisiana ex rel. Solomon & Simp- 
son versus James Graham, State auditor, offered in evidence by plaintiff 1st De- 


cember, 1877. 


DocuMENT C.—Filed March 15, 


1871. 


State debt, computed up to 3lst day of December, 1867. 


Existing debt : 


Total amount State bonds, as per annual report of 1870__-----------. $22,560,233 00 


Outstanding auditor’s warrants issued between the Ist 
April and 3lst December, 1870........._....---.- 
Outstanding certificates of indebtedness issued between 
the Ist April and 3lst December, 1870___--_.----~- 
Outstanding certificates of indebtedness issued under 
I a a a a i a 
Sindee Sy A I ii i sd ictscicn apaitenenit 
Due purchasers of lands for redemption of same___~-- 
Due the General Government under the deposit act_-_- 
Due on proceeds of slaves sold out at depot__.----_-- 
Amount due the free schools aceumulant fund, the same 
having been borrowed from said fund under act No. 
45 of 1863. I shai lbs sl ii: Gta ai a ns i “ils ee ein. se Wii acaba ni 


1863 RULES CR ey ER Re ae aE re RE ae EN ee eR Fe Oe A POT 


$1,300,311 81 
293,655 63 


630 00 


3.781 60 


200,000 00 


117,275 77 


A ELSE AIRE A NE EEN 2,791 29 
$2,460,054 59 2,460,054 50 
: $25,020,287 59 
Deposited by creditors of Morgan, Dorsey & Co. .----.--------~---- 1,446 81 
, | RE STRESS EN ML ENERO ETNA P ENE 
47 I I asics incon esechnonste: cesicigp tisniah-einciahas ° 


Accruing debt : 

Remaining bonds of the State to be issued in favor of 
the Mississippi & Mexican Gulf Ship Canal Co., 
$474,000, having been issued act 116 of 1869 
a 

Remaining ohare of ‘the State to be issued to the North 
Louisiana & Texas R. R., the entire length of said 
road being about 190 miles, at $6,000 per mile, and 91 
miles thereof having been already paid for and in- 
cluded in the bonded debt (act No. 108 of 1868). -__-~- 

Bonds of the New Orleans & Mobile & Chattanooga R. 
KR, Co., the payment of which the State guarantees 
under the first section of act No. 26 of 1869, the en- 
tire length of the road béing 226 miles, at $12,500 per 
a a a ag ee 

Also under act 31 of 1870, fifth clause of the fourth sec- 
tion thereof, the entire le ngth of the road alee 
about 200 miles, at $12,500 per mile__...... 

Bonds of the State to be issued to the said railroad i in 
accordance with the provisions of the 7th section of 
act 31 of 1870 .__ SE RS ep RN ee NC 

Bonds of the New Orleans, Baton Rouge & Vicksburg 
R. Rh. Co., guaranteed by the State to an amount not 
exceeding $12,500 per mile of said road and its 
branches, as per act No. 143 of 1869 (estimated 
number of miles. 500)_____- ee 

Obligation to subscribe for 1 000 shares ‘of the stoc k of 
the Mississippi Valley Navigation Co. of South & 
West, as per act No. 84 of 1870 -_-.-.--.----- dail 


a a 


$126,000 00 


594,000 O00 


2,825,000 00 


2,500,000 00 


3,000,000 00 


6,250,000 00 


100,000 00 


Tea a aE $40,416,734 40 
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48 II a sisitiiiitasicie: sanitaire nites teen deerme killa si $40,416,734 40 


Recapitulation 
ELITE DTT IE ee ET eT OTE EE TOT $22,560,233 00 
Auditor’s warrants and certificates...._.._.__----~--- 1,593,967 44 


I ee ace 867,533 96 


40,416,734 40 
Amount brought forward..._...........---------.----. $40,416,784 40 


Amount of outstanding warrants issued during the months of Janu- 
I a oi hail iiiteirnciteme: sri - wine snags avon 
Amount of certificates of indebtedness issued during the months of 
January and February, 1871_-~-. -- seaiinnianninnin sichatel estate aaatiadeeb 93,443 57 


458,730 57 


$40,968,908 54 


STATE OF LOUISIANA, AUDITOR’S OFFICE, 
New OrteEAns, March 15, 1877. 


I hereby certify the above and foregoing to be a true and correct 
statement of the debt of the State on the first day of March, 1871. 
[SEAL. ] (Signed) JAMES GRAHAM, Auditor. 


Printed auditor’s report referred to in above statement to be used 
in original. See agreement at page 17. 


49 Exuipit “F.” Offered in evidence by plaintiff. Filed March 
13, 1885. 


Document N.—Certificate of Ante Dubuclet, State treasurer. Offered 
in evidence by plaintiff and filed first December, 1877. 


STATE OF LOUISIANA, TREASURER’S OFFICE, 
NEw ORLEANS, Oct. 30, 1875 


This is to certify that the following-described bonds, issued to the 
Mississippi and Mexican Gulf Ship Canal Company under act No. 
116 of 1869, were duly registered in the bond book of the State 
treasury, to wit: 

474 bonds of the State of 1,000 dollars each, Nos. 2 to 300, in., Nos. 
306 to 480, in., payable 30 years after date, with 7.3 — interest per 
annum, pay able semi- -annually in the city ‘of New York or New Or- 
leans. 

Bonds Nos. 1, 301, 302, 203, 204, and 305, description same as 
above, were not registered in the books of the State treasury, never 
having been presented for that purpose, although they were regu- 
larly issued and appear to be duly registered in the books of the 
auditor. 


(Signed) 


ANTE DUBUCLET, 
— State Treasurer. 


a 
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Exuipit “G.” Offered in evidence by plaintiff. Filed March 13, 
1885. 


DocumENtT D.—Requisition of Gov. Warmoth on president board of 
; publie works. 


50 D. Copy. 


STATE OF LOUISIANA, EXECUTIVE DEPARTMENT, 
NEW ORLEANS, April 19, 1869. 
Gen. Martin Flood, president board of public works. 
Sir: I have the honor to request you to report to me for the pur- 


pose of making a survey of the work done on the Mexican Gulf 


canal in accordance with the provisions of act 116 of the Legisla- 
ture of 1869, approved March 8, 1869. 
(Signed) H. C. WARMOTH, 


Governor of Louisiana. 


OcToBER 21st, 1875. 


I certify that the above is a true copy of the original on file in 
this office. 
(Signed) K. BAL. THOMPSON, 
Sect’'u Board of State Engineers. 


Exuipit “H.” Offered. in evidence by plaintiff. Filed March 3, 
1885. 


DovcuMENT E.—Detail of Gen. M. Jeff. Thompson, engineer of board 
of public works, to make an examination of work done. 


E. Copy. 
| APRIL 20, 1869. 
Gen. M. Jeff. Thompson, engineer board of public works. 

Sir: You will without delay report to Hon. H.C. Warmoth, Gov. 
of La., for the purpose of making an examination and survey on 
work on the Mexican Gulf: canal In accordance with provisions of 

act No. 116 of the Legislature of 1869, approved March 8, 1869. 
ol Very respectfully, 
(Signed) ‘R. D. MITCHELL, Secretary. 


OcTOBER 21, 1875. 


I certify that the above is a true copy from the letter book in this 


office. 
(Signed) K. BAL. THOMPSON, 
Secretary Board of State Engineers. 


DBE RIS wb OX 
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Exuipit “I.” Offered in evidence by plaintiff. Filed March 13, 
1885. 


DocuMENtT }'.—Certificate of Gen. M. Jeff. Thompson, dated 25d 
April, 1869. 


I’. Copy. 


| STATE OF LOUISIANA, 
ENGINEER’S OFFICE, BoARD oF PuBLic WoRKsS, 
New Ore ans, La., April 23d, 1869. 


To his excellency H. C. Warmoth, Governor of Louisiana, New 
Orleans. 


GovERNOR: In pursuance of your order directing me to survey 
and examine the condition of the Mississippi and Mexican Gulf 
canal, in conformity with act 116 of the Legislature of Louisiana, 
approved March 8, 1869, I have the honor to report and certify that 
I have personally visited and inspected the Bayou Dupres and the 
work done and being done by the Mississippi and Mexican Gulf 
Canal Company, and that I found in Bayou Dupres, from Lake 
Borgne and in the direction of the Mississippi river, more than 

three consecutive miles of channel with a width of more than 
52 seventy feet on the surface, more than forty feet on the bot- 

tom, and with more than ten feet in depth—in fact, with 
sufficient capacity to accommodate any vessel now plying on the 
waters of Lake Borgne or Lake Pontchartrain—and the company 
still at work, with machinery and manual labor, straightening and 
widening the bayou; and I hereby certify that the Mississippi and 
Mexican Gulf Canal Company are entitled to such issue of bonds as 
said act No. 116 authorizes for three consecutive miles, of the dimen- 
sions specified, from Lake Borgne towards the Mississippi river. 

I have the honor to be, most respectfully, your obedient servant, 


(Signed) M. JEFF. THOMPSON, 
Acting Chief Engineer, Board of Public Works. 


OcTOBER 21, 1875. 


I certify that the above is a true copy of the record on file in this 
office. 


(Signed) K. BAL. THOMPSON, 
Secretary Board of State Engineers. 


ie 


I 
Lt 
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Exurpit “K.” Offered in evidence by plaintiff. Filed Mareh 13, 
1885. 


DocuMENT G.—Certificate of Gen. M. Jeff. Thompson, chief engineer 
of State, dated June 16, 1870. 


G. Copy. 


OrricE Boarp oF Pupriic Works, 
CHIEF ENGINEER'S OFFICE, 
New Or:LEANS, LaA., June 16, 1870. 

To his excellency H. C. Warmoth, Governor of Louisiana. 
GOVERNOR: In accordance with your instructions I have 
Dd examined and measured the werk done by the Mississippi «& 
Mexican Gulf Canal Company on their canal since my report 
to your excelleney on April 25d, 1869; and I hereby certify that 
they have completed their canal to a point four miles from the 
Martello tower, on Lake Borgne, and that the same is done in accord- 


ance with the specification enumerated in act No. 116, approved 


March 8, 1869. Therefore said company are entitled to the issue of 
State bonds for the fourth mile, as provided in said act, in addition 
to the three miles embraced in my report of April 23d, 1886. 

Permit me to add that their preparations exceed anything of the 
kind ever seen in this State, and that we may anticipate an early 
completion of this important work. 

I have the honor to be, your obedient servant, 

(Signed) M. JEFF. THOMPSON, 
Sec't’y Board of State Engineers. 


Exurpit “L.” Offered in evidence by plaintiff. Filed March 13, 
1885. 


Document H.—Report of M. Jeff. Thompson, chief engineer, dated 
olst December, 1870. 


H. Extract. 


His excellency the Governor directed me to examine the Missis- 
sippi & Mexican Gulf canal and report the progress of the work to 
him. I did so on the 23d of April and on the sixteenth of June, 

and am glad to say that I found the work being pushed 
o4 with a vigor that was commendable, and so reported. 

The most powerful dredge-boats and derricks in the Union 
are employed, and it is astonishing to see the amount of work per- 
formed by them. 

At an early date the canal will be near enough the Mississippi 
river to commence business, and early next summer I hope to see 
the lock completed. 
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I certify that the above is a true copy from page 65 of the chief 
engineer’s report to the board of public works, and from thence to 
the General Assembly of Louisiana, session of 1871; said report is 
dated December 31st, 1870, and can be found in this office. 

(Signed) K. BAL. THOMPSON, 
Secretary of Board of Engineers. 
October 23, 1875. 


Exuipit “M.” Offered in evidence by plaintiff. Filed March 19, 
1886. 


Document I.—Report of M. Jeff. Thompson, chief State engincer, 
dated 19th June, 1872. 


I. Copy. 
. JUNE 19TH, 1872. 
Dr. J. O. Noyes, Miss. & Mex. Gulf Canal Co. 

Drar Sir: In accordance with your request for an abridged state- 

ment of the condition of the Mississippi & Mexican Gulf canal, 

I report that on April 25d, 1869, I examined that work 
55 officially and gave a certificate for three consecutive mile: of 

more than 70 feet surface, 40 feet on bottom and 10 feet of 
depth, and on June 15, 1870, I again examined the work and gave 
a certificate for another mile of similar work, and since that time I 
have several times visited the work unofficially and found the work 
pushed up to the lock-pit, which was partially dug, and the canal 
from the four-mile post to the lock-pit more than half width. 

That this work could be now speedily finished, and that it will 
be a great channel of commerce and profitable if properly managed 
there can be nodoubt. | 

Yours most respectfully, 
(Signed) M. JEFF. THOMPSON, 
Chief State Engineers. 


OcToBER 21st, 1875. 
I certify that the above is a true copy from the letter book in this 
office. 
(Signed) K. BAL. THOMPSON, 
Sect. Board of State Engineers. 


Exuipit “N.” Offered in evidence’ by plaintiff. Filed March 23, 
1885. 
DocuMENT J.—Report of board of State engineers to the General 
Assembly, dated 31st December, 1872. 
J. Lake Borgne canal. 


There has been no active prosecution of this important work since 
our last report. At that time the dredges had all been removed 
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to the city of New Orleans to work upon the drainage canals 
56 under the contract between the Lake Borgne Canal Company 

with the city of New Orleans. ‘This canal now stands much 
more than half finished, and the only costly work will be the build- 
ing of the lock, which, at the reduced size authorized by act No. 28, 
approved April 22, 1872, will not be a great undertaking. 

Since the building of the Mobile and New Orleans railroad much 
of the anticipated profit and business of this canal has been diverted, 
yet, if completed at reduced depth, the lockage, compared with original 
plans, it can but be profitable to the stockholders and useful to the 
State and the commerce of the Mississippi river with the Gulf coast. 
The State has a large interest in the successful completion of this 
work, which will enable the company to meet their obligations to 
the State and eventually retire the bonds issued to them, as contem- 
plated by law. 

We therefore recommend that such modifications be made in the 
laws authorizing this work as will enable the company to complete 
this eanal conformably with present necessities and the conditions 
of our city and State finances. 

OcTOBER 22, 1875. 

I certify that the above is a true extract from the report of the 
board of State engineers to the General Assembly of Louisiana, 
session of 1873; report dated December 31, 1872, pages 6 and 7. 

(Signed) kK. BAL. THOMPSON, 
Secretary of Board of State Engineers. 


o7 Exuisir “O.” Offered in evidence by plaintiff. Filed 
March 15, 1885. 
J. H. Kennard. W. W. Howe. S. S. Prentiss. 
Law office of Kennard, Howe & Prentiss, No. 33 Carondelet street 
(Registered.) New ORLEANS, December 15, 1883. 


Hon. Allen Jumel, auditor of public accounts. 

DEAR Sir: Our client, the New York Guaranty & Indemnity 
Company of the City of New York, is the bona fide owner, before ma- 
turity, of 250 bonds issued by the State of Louisiana under the act 
116 of 1869. 

The arrears of interest unpaid on the bonds issued under that act 
and of deposits required to be made largely exceed the sum of one 
hundred thousand dollars, and we submit that it is your legal duty 
to estimate and levy the special tax provided for by section 7 of the 
act. 

It is hardly necessary for us to suggest that the provisions of sec- 
tion 7 constitute a contract with our clients which the State cannot 
by any action impair. 

We therefore have the honor to make a demand that you will 
estimate and collect the tax so provided,and in case of your refusal 
it will become our duty to take all legal steps in the premises. 

An early answer will oblige, 

Yours respectfully, 
(Signed) KENNARD, HOWE & PRENTISS. 
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58 Exuipir “P.” Offered in evidence by plaintiff. - Filed 
March 138, 1885. 


STATE ex rel New YORK GUARANTY AND ) 
INDEMNITY COMPANY | No. 10679. Civil Dis- 
US. ( trict Court. 
ALLEN JuMEL—O. B. STEELE, Substituted. J 


Testimony of W. W. Howe for Relator, Taken by Consent. 


Affidavit waived. 


Iam one of relator’s attorneys, and sent to the auditor, at this 
date, the demand marked O. He answered by a letter, refusing to 
comply with the demand and referring to the funding acts. The 
letter has been lost and cannot be found, after diligent search, but 
such wereitscontents. I alsosaw him personally after such demand 
and before filing this suit, and he reiterated such refusal. 


(Signed) W. W. HOWE. 
Exurpit “RR.” Offered in evidence by plaintiff. Filed March 13, 
1885. | 
J. H. Kennard. W. W. Howe. ‘8. S. Prentiss. 


Law office of Kennard, Howe & Prentiss, No. 33 Carondeiet street. 


: New Or.EANS, March 6, 1885. 
Mr. James Campbell, office State treasurer, Baton Rouge, La. 
Dear Str: Inacase here the attorney general and ourselves have 
agreed to enquire from you whether the Mississippi & Mexican Gulf 
Ship Canal Company ever complied with the obligations 
59 to deposit certain moneys in the State treasury, under sections 
4 and 6 of the act 116 of 1869, and if it made any such de- 
posits, when it ceased to make them. 
A reference to the law will show that the company was to make 
under these sections certain deposits for interest, &e. | 
Our impression Is that if any were made at all there were never 
after, say, 1872. 
Will you kindly let us know as soon as you conveniently can, and 
oblige, 
Yours truly, 


(Signed) | KENNARD, HOWE & PRENTISS. 
Exuipit “8.” Offered in evidence by plaintiff. Filed March 18, 
1885. 


STATE OF LovuIsIANA, TREASURER’S OFFICE, 
Baton Rovuaes, La., March 9, 1885. 
Messrs. Kennard, Howe & Prentiss, attorneys-at-law, New Orleans 
Sirs: Yours of the 6th inst. at hand, and in reply will state that 


’ 
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the only amounts the Miss. & Mexican Gulf Ship Canal Co. ever 
deposited into the State treasury in accordance with act 116 of 1869 
are as follows: 


M’ch 31,1870. Auditor’s order, #883...-----___---.--_- 255 50 
Aug. 29, 1870. . " EE TR ea 255 d0 
M ‘ch 31, 1871. - . ERS ee 255 50 
Sept. 1, 1871. " 5: ERS eae es ee a 255 50 


Since then to the present time it ceased to make any payment or 


-complied with its obligations. 


Respectfully, 
(Signed) JAMES CAMPBELL. 


60 Petition, List of Bonds, and Judgment. Offered in Evidence by 
Respondent. a Yled March 13, 1885. 


GUARANTY COMPANY 
vs. No. 8317. 
BoARD OF LIQUIDATION. 


Petition. Filed 17 May, 1877. 


To the Honorable W. H. Rogers, judge of the fifth district court for 
the parish of Orleans: 

The petition of the New York Guaranty & Indemnity Company, 
a corporation and body politic duly incorporated by and under the 
laws of the State of New York, domiciled in the city and State of 
New York, and cf whose charter a copy is hereto annexed, marked 
a y respectfully represents— 

That your petitioners are the bona fide owners and holders of two 
hundred and fifty bonds issued by the State of Louisiana to the 
Mississippi & Mexican Gulf Ship Canal Company under the provis- 
ions of act No. 116 of 1869, entitled An act providing State aid in 
the construction of the. Mississippi & Mexican Gulf Ship Canal and 
for the issue of State bonds therefor, approved March 8, 1869, each 
of the said bonds being for the sum of 31 000 and having fifty -one 
coupons attached to e: 1ch—of thir ty-six 75°; dollars eac :h—attached to 
each and every one of said bonds, Air ® on the first days of March 

and September of each year until the maturity of said bonds. 
61 All of said bonds were duly signed by the Governor of the 

State and countersigned by the secretary of state and sealed 
with the seal of the State, “and were duly registered in the books of 
the treasurer of the State, and in all other respects were in exact 
conformity with the provisions of said act, and said bonds were 
made transferable and negotiable by the endorsement of the presi- 
dent and treasurer of the board of directors of said company, as pro- 
vided by said act. 

That by the terms of their charter your petitioners were and are 
authorized to advance money upon any real or personal property 
on such terms as may be established by the directors of said com- 
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pany, but no rate of interest exceeding seven per cent. is allowed to 


be charged. 

That in the regular course of their legal and legitimate business 
and for a full and valid consideration your petitioners became the 
legal holders and owners of said twe hundred and fifty bonds, and 
they are desirous of having them exchanged for the consolidated 
bonds of the State, in accordance with the act No. 3, approved Janu- 
ary 4, 1874; that under the provisions of act No. 11, approved May 
17, 1875, the board of liquidation is prohibited from funding said 
bonds or exchanging them for the consolidated bonds of the State, 
under the provisions of the said act No. 11 of 1875, until said bonds 
shall first, by final decree of the supreme court of the State of Louis- 
iana, have been declared legal and valid obligations against the 
State of Louisiana, and that the same were issued in strict con- 
formity to law, and not in violation of the constitution of the State 

or of the United States, and for a valid consideration. 
62 Now, your petitioner represents that the said bonds are 
legal and valid obligations against the State, and that the 
same were issued in strict conformity to law, and not in violation of 
the constitution of the State or of the United States, and for a valid 
consideration. 

That said bonds have been repeatedly and constantly recognized 
as such by the executive, legislative, and judicial branches of the 
government, and appropriations have been regularly made for pay- 
ment of the interest on the same, and said bonds have, for the bene- 
fit of the State, been declared a part of the debt of the State in the 
case of State vs. Graham, No. 3358 of the docket of the supreme 
court. 

Petitioners represent that they annex hereto a list of the numbers 
of each of the said bonds, which is made part of this petition. 

Wherefore your petitioners pray that the matter may be duly and 
legally investigated by the court, and that after due proceedings had 
according to iaw that said bonds be decreed to have been issued in 
strict conformity to law, and not in violation of the constitution of 
this State or of the United States, and that they be declared legal 
and valid obligations against the State of Louisiana and issued for 
a valid consideration. 

Further pray that said board of liquidation may be cited to defend 
this suit, and that the State of Louisiana be also cited and served 
with a copy hereof, through its attorney general, that he may con- 

duct this case to its final termination, as required by law. 
63 Further pray for all such further, general, and special relief 
as justice, equity, and the nature of the case may require. 


(Signed) EDWARD PHILIPS, 
KENNARD, HOWE & PRENTISS, 
PUff’s Attys. 
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list of Bonds. 


List of bonds of the State of Louisiana issued to the Mississippi «& 
Mexican Gulf Ship Canal Company and held by the New York 
Guaranty & Indemnity Company, described in the annexed peti- 
tion. 


mee. Gee te Gir, both MITE. 4c ee 50 
a a is dasenlico vmsareeniadiain 95 
I a cicsnicni ules at eneteraicen nguenlon 10 
“ 142 te 161, both inclusive ...........- EEL EE Dare OT Pa. 
I iin wecbitnee es tereiernar gba 10 
ge LT POL I 8 
Fe ee I on ci ciericiiitinicind dmdinmnine nmaee Oe 
I ili sich cin ern dodanie 10 
wp LATTA TE 27 
rm ON I, I Ns careisshamaeininmncdiai daanenisnstaineanaviaih 4 
<a a a, IY SEINE. ce ass atv ton slain mcd onin She 16 
PE PIII oon eis ees cts IRE 4 
wo Ne OER ae 3: 
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iia is eeseneine- esti saiac chneneainicinionecn 250 
Judgment. 


Fifth District Court, &e. 


New YorkK GUARANTY & INDEMNITY Co.) 
VS. > No. 8317. 
THe Boarpb oF LIQUIDATION. j 


In this case, for the reasons orally assigned in open court 
64 this day— ; 
It is ordered, adjudged, and decreed that there be judgment 
in favor of defendants, with costs. 
Judgment rendered January 15, 1878. 
Judgment signed January 19, 1878. 
(Signed) W. H. ROGERS, Judge. 


Opinion and decree of the supreme court of Louisiana in case No. 
8317, fifth district court, offered in evidence by respondent and filed 
March 13, 1885. 

Opinion of the Court. 
THE New YorkK GUARANTY & INDEMNITY COMPANY ) 
US 


2 - No. 6939. 
THe Boarp oF LIQUIDATION, XC. j 


Mr. Justice EGAN: 
The plaintiff brought this suit under act No. 11 of the Legislature 
of Louisiana, approved May 17, 1875, to procure the final decree of 
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this court declaring certain bonds issued originally to the Mississippi 
& Mexican Gulf Ship Canal Company, under act 116 of 1869, “ legal 
and valid obligations of the State; that they were issued in strict 

conformity to law and not in violation of the constitution of 
65 this State or of the United States, and for a valid considera- 

tion,” as a prerequisite to and with the view of having them 
funded or. exchanged for consolidated bonds of the State under act 
No. 5 of 1874. 

The petition contains all the necessary allegations and sets forth 
that said bonds have been repeatedly and constantly recognized as 
valid by the executive, legislative, and judicial branches of the Gov- 
ernment, and more especially at the instance of the State in the case 
of the State vs. Graham, auditor. A., p. —. 

There was an exception to the petition on grounds which were 
permitted in the court below to be cured, so far as they could be, by 
the filing of an amended petition. The answer is a general denial. 

The act under which the bonds purport to have been issued pro- 
vided in [ for] the issuance, in.aid of the canal company, of bonds of the 
State not to exceed six hundred thousand dollars, on certain condi- 
tions therein named, viz: 

When the said Mississippi & Gulf Ship Canal Company, begin- 
ning at the mouth of Bayou Dupres, on the shore of Lake Borgne, 
shall have completed the proposed canal for a distance of one mile 
to the depth of ten feet at ordinary stage of water, with a width of 
seventy feet at the top and forty feet at the bottom, either by exca- 
vating on a new line or by widening, straightening, and deepening 
the channel of Bayou Dupres, then, upon the certificate of the State 
engineer or of any oneof the engineers of the board of public works 
selected by the Governor of the State that the said work has been 

done as above provided, the Governor of this State is hereby 
66 authorized and directed to issue the bonds of the State to the 

amount of one hundred and twenty thousand dollars, ac- 
cording to the provisions of this act; that when the said company 
shall have completed the second, third, and fourth miles of said 
work to the width and depth of the first mile, so as to form a con- 
tinuous canal, then, upon the certificates of the engineer, as before 
provided, that the second, third, and fourth miles are so completed, 
ach certificate being given on the completion of each of said miles, 
the Governor is hereby authorized. to issue to said company, under 
the provisions of this act,on the completion of each of the said 
three miles, the bonds of the State ‘to the amount of one hundred 
and twenty thousand dollars; that when said canal company shall 
have entirely completed the said canal to the width and depth above 
specified, with a good and substantial lock at least three hundred feet 
long and eighty feet wide, so as to afford navigation at ordinary 
stage of water in Lake Borgne from the Mississippi river to Lake 
Borgne, then, upon the certificate of the engineer, as above provided, 
that the work is so far finished, the Governor of this State is hereby 
authorized and directed to issue the bonds of the State to the amount 
of one hundred and twenty thousand dollars ($120,000), making a 
total of six hundred thousand dollars ($600,000). 
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Tuis act was approved on the 8 of March, 1869. There were but 
two issues of bonds—one in June, 1869, for the first three miles in- 
discriminately, and the other in June, 1870, for the fourth mile. 

The bonds were all required to be dated the Ist of March, 

67 1869, were for one thousand dollars each, with coupons at- 

tached bearing interest at 7;°; per cent. per annum, payable 
semi-annually, and were payable in thirty years. 

There is nothing in the evidence to show for what part of the 
work the bonds held by the plaintiff—250 in number—were issued, 
except that they were of the first. It seems that the interest was 
paid for a time, and then the payments stopped. 

These bonds were among those which were prescribed by act No. 
11, before mentioned, and their funding was prohibited without first 
obtaining the decree now sought. They are the same which were 
before us at the last term on an application for mandamus to com- 
pel their funding without first obtaining the decree required by act 
No. 11. 

They were issued upon the certificate of an engineer of the board 
of public works that the work was completed according to the 
statute. — 

It is now contended that this certificate is conclusive of that fact, 
and that evidence that the work was not so completed and that the 
conditions of the law were not complied with was improperly re- 
ceived in the court below. The authorities cited on behalf of the 
plaintiff, and other adjudications of this court not cited, sustain 
this position so far as relates to ordinary actions; and were this one 
for the recovery on the bends in question, we should not hesitate to 
rule accordingly. There are, however, several considerations going 
to show that the principle involved does not apply to this peculiar 

statutory action required by the amendment to the funding 
68 bill, which was in itself nothing more than a tender by the 

State of a new contract to its creditors on certain conditions 
as to the bonds held by plaintiffs and other proscribed or suspected 
bonds, a compliance with which was made a prerequisite to their 
sharing the benefits of the funding act. The plaintiff has been care- 
ful not. merely to offer evidence of the prerequired certificate of the 
engineer, but has gone further and offered the report of that officer 
and of the board of engineers to the Legislature to the same effect, 
and also the auditor’s and treasurer’s report that these bonds were 
outstanding, and that all but one of them (No. 1) had been registered 
in the treasurer’s books under the statute. The Legislature then 
knew full well when it passed act No. 11 of 1875, requiring, as a pre- 
requisite to their being funded, that the bonds of the class and issue 
held by the pl: ain tiff should be ascertained not only to have been 
issued in conformity to law, and not contrary to the constitution of 
the State or of the United States, but also for a valid consideration ; 
that the required certificate of the engineer had been given before 
the issuance of the bonds. 

They also knew that the bonds had been negotiated and had 
passed into the hands of third persons. How idle, then, would it 
have been to have required this court to find the several facts re- 
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quired by the act if either the possession of the bonds by third per- 
sons, bona fide holders, or their issuance after and upon the authority 
of the engineer’s certificate was to shut off enquiry into their con- 

sideration of their issuance in conformity to law—. e., that 
69 the conditions of the act had been complied with. Again, 

the counsel for the plaintiff has taken pains to inform us why 
these bonds were made a subject of suspicion and denied the privi- 
lege of being funded, as other recognized obligations of the State, 
without the previous judicial enquiry provided for by act No. 11. 
We are thus informed, as well by the legislative journel in the 
record, that it was, at least in part, because of the State auditor hav- 
ing preferred against the Governor the charge of having issued to 
the Mississippi and Mexican Gulf Ship Canal Company bonds to 
the amount of $354,000 in violation of law, said bonds having been 
issued by him before the law had been complied with, the work 
never having been done as required by law, and that the State was 
thus defrauded to that amount. 

Whether this be the origin of the suspicion attached to these par- 
ticular bonds or not, it is quite evident that the Legislature had 
some good reason for including both them and other issues among 
the proscribed class which the board were positively forbidden to fund 
without the previous judicial ascertainment of the fact that they 
had been issued iz: strict conformity to law and for a valid consider- 
ation. It is part of the history of the times that the credit of the 
State was so freely and so improperly used and abused during what 
is styled the reconstruction era that it was not only natural but wise 
that the courts should not only be authorized but required to go be- 
vond the mere surface, the mere compliance with the forms of 
statutes, and enquire into the real facts of the case, as was the evident 

legislative intent that they should do under act No. 11 of 
70 1875. 

We have uniformly held,in all the cases which have come 
before us under that act, that the ordinary rules of evidence in re- 
gard to negotiable paper passing before maturity into the hands of 
even innocent third persons for value did not preclude or excuse 
us from going into the question of consideration or any other en- 
quiry made necessary by the act, no more than, we think, that did 
the Legislature intend us to stop an enquiry into the validity of 
the bonds in question and the lawfulness of their issue and con- 
sideration merely at and because of the fact, well known to them 
already, that the certificate of the engineer, the officer pointed 
out by act 116 of 1869, had been obtained and given before 
the bonds were issued. No judicial enquiry would have been neces- 
sary and none would have been ordered had that been the limit. 
The plaintiffs are not here asserting in an ordinary action upon the 
bonds the rights to recover their amounts. They are asking to re- 
move the cloud of suspicion which attaches to their bonds in order 
that they may accept the offer of consolidated bonds made by the 
State to its creditors. This they cannot do except by complying 
with the conditions and making the proof required by the act, which 
ior this purpose knows no distinction of persons or holders and 
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which commands and requires full enquiry into the original legality 
and valid consideration of the bonds. Indeed, plaintiff's counsel, 
while excepting to the evidence on this subject offered by the defence, 
have themselves gone behind the engineer’s certificate and the ac- 
tion of the other State authorities not only by cross-examining the 

witnesses for the defence, but by offering on behalf of the 


71 plaintiff the testimony of several witnesses, including the eng1- 


neer himself, to prove affirmatively compliance with the 
statute and the character and extent of the work done. ‘They can- 
not under the law object to the evidence being considered. In re- 
gard to the recognition by State officials of the bonds in question, it 
need only be remarked that the validity, legality, or consideration 
of the bonds could not be affected by any such acts of recognition. 

No such power existed in any officer or. branch of the government, 
not even the Legislature. If void, the bonds were not susceptible of 
ratification, and the constitution of 1868, article 110, expressly pro- 
vides that “no retroactive law shall be passed,” and, if so, certainly 
not any action by any State officer. 

The same may be said of the alleged judicial recognition in pro- 
ceedings to which the plaintiffs were not parties. Leaving’ these 
matters out of view, then, which can have no effect in determining 
the present issues, the plaintiffs’ evidence consists, so far as is neces- 
sary to discuss it, aside from the bonds themselves, in the detail and 
certificate of the engineer, which conforms to the statute, in an un- 
authorized report of that officer to the president of the company, in 
his official report, and in the testimony of witnesses, of whom he is 
the first. He states that the bayou had been for a long time almost 
as large as required by law, that the points were cut off so as to make 
it navigable, and that it had the requisite dimensions for four miles. 

On cross-examination he states that he first went down to 
(p- examine the canal on April 20, 1869, a little over one month 

after the passage of the act authorizing the issue of the bonds ; 
that they had been at work about twenty days with one dredge- 
boat; that he went with Dr. Noyes, president of the company, and 
his wife. When asked “ Who was with you when you made the first 
survey,” he answers, “I took men from among the employés to row 
the boat.” When asked if there were but two in the skiff when 
he made the survey he answers, “ Two were rowing.” When asked 
who cast the rod he answers, “I steered and sounded, and steered 
with the same pole.” He further states that he has no field-notes of 
the soundings; that whenever there was any question about the 
depth he kept them; but they were not produced, and, as we have 
seen, he had just denied havingany. He says he was engaged four 
or five hours in examining the three miles; that at any point which 
called his attention as being narrow he stretched his line across; 
that he made, he supposes, fifteen or twenty cross-sections. In reply 
to the question “ When you made soundings with the pole did you 
take a note of the depth,” he answers, “ Yes, sir; when it was not 
over ten feet.” 

Q. You were holding the pole? Yeu had to take a note of the 
depth ? 
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A. Only when I touched the bottom. 
Q. Did you touch any place where it was much under ten feet? 
A. Close to the bank, I did sometimes. 
(). Was the canal ten feet in depth all the way ? 
A. Yes, sir. In some places near the bank it would be shal- 
lower. 
73 Q. Did you make a report to the Governor ? 
A. I took it to him myself. 
Q. Did that report embrace the whole three miles ? 
A. Yes, sir. | 
Q. Whereupon the Governor issued these bonds? 
A. I suppose so. 
Q. Was not there a natural bayou, with natural width and 
depth ? | 
A. Yes, sir; we had to cut down trees and cut off points. 
Q. It possessed the width by cutting down trees and cutting off 
the points ? 
A. Yes, sir; pulling up of stumps. 
(. What is the length of Bayou Dupres? 
A. A little over three miles. 
Q. Where did they commence digging the main channel ? 
A. Across at the head of Bayou Dupres; at the edge of the tim- 


Q. What distance did they cut the timber? 

A. The map will show. 

Q. You have stated that you trimmed the trees and trimmed off 
the points? 

A. Yes, sir. 

@. Was that the condition when you went down there ? 

A. Yes, sir. 

(). Who was present at the time? 

A. Dr. Noyes was there. (Dr. Noyes was president of the canal 

company.) 
74 (). What is the entire length of the canal ? 
A. I forget; I think a little over six miles between the 

lock-pit and the end. 


(Other witnesses fix the length about 7 miles.) 


Q. Can you tell the exact time when the company collapsed— 
when it ceased to act ? 
A. Soon after the passage of that bill. 


(Meaning, no doubt, act No. 30 of 1871, to provide for the drain- 


age of New Orleans.) 


Q. Were the dredge-boats taken away ? 7 

A. The dredge-boats were taken away before the lock-pit was com- 
pleted. The company ceased to operate about (that) time. 

QM. What is the date? 

A. I don’t remember. 

a Can you tell’by reference to your books when the report was 
made ? 


INDEMNITY CO. VS. OLIVER B. STEELE, AUDITOR, &c. 43 


A. No, sir; they were at work last June 16, 1870. 
(). You gave certificates for the four miles ? 
A. Yes, sir. 
@. Did that fourth mile extend into the timber ? 
A. Yes, sir; nearly up the river. They had cut one-half of the 
width ; then cut the other half. 
(). When did you measure that? 
A. June 16, 1870. 
Q. Who assisted you the last mile in the measurement of it ? 
A. I forgot who it was; there were plenty of men there. 
Q. Did that last mile have the requisite depth ? 
79 A. Yes, sir. 
Q. And the requisite width ? 
A. Yes, sir. 
(. Your actual measurement ? 
Yes, sir. 


This witness was the State engineer, who seems also to have iden- 
tified himself with the canal company from his frequent use of the 
pronoun “ we” in speaking of the work. He was the principal wit- 
ness for the plaintiff. The foregoing extracts from his testimony 
will show how much importance is to be attached to it and to the 
accuracy and carefulness of his survey and to his certificate (based 
on such an examination) that the work has been done according to 
the requirements of the act, and that the company was entitled to 
four hundred and eighty thousand dollars of the bonds of the State, 
which were accordingly issued and of which the two hundred and 
fifty held by the plaintiff form apart. An excursion on a summer’s 
day in company with the president and his wife; an examination 
and soundings with a pole, with which he also steered, lasting only 
four or five hours and extending over three miles of bayou or can: al; 
the possession or production of no notes of the soundings and meas- 
urements; the absence of any assistants or of the use of any proper 
and usual appliances for the measurements, as shown by the testi- 
mony of the engineer himself, are the best commentary upon the 
value to be attached to his official report, upon which the plaintiffs 

mainly rest their case. This report, made under such cir- 
76 cumstances and within a little more than one month after the 

passage of the act, found [formed] the basis on which bonds 
of the State were issued to the canal company, to the amount of 
three hundred and sixty thousand dollars, being at the rate of 
$120,000 per mile for the first three miles. The additional issue for 
the fourth mile of $120,000 was based upon another report of the 
engineer, which may be judged of by the first and by the light of other 
evidence in the case. The next witness for the plaintiff is Adley, 
who commanded one of the dredge-boats which was built near the 
river end of the canal and used on that part of it, for which the 
bonds were not issued and which it is not pretended was ever fin- 
ished according to the requirements of the act. He says that the 
river end was his section; that he did no work on the first four 
miles; was engineer on the best of the dredge-boats which passed 
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through the bayou, draining [drawing] six feet, and his boat was 
thirty feet wide. He never made any measurements of width or 
depth, but by the length of the crane of the dredge-boat thinks the 
bayou was sixty feet wide. He was afterwards for a time dredging 
at the entrance of the bayou to the lake; dug 13 feet in depth and 
cut the channe! 35 feet wide; could not tell the width of the cut at 
the point; went through there with his boat. The boats were all 
sent away to New Orleans. | 

Cornelius Riordan, plaintiff’s witness, says he was employed in 
cutting the fourth mile, the depth attained at which was 12 to 14 
feet at ordinary stage of water. 


Cross-examined: 


He cannot say of his own knowledge that the fourth mile 

77 would average ten feet deep all the way through. He judged 

by the instructions, which were to dig 11 feet, by the water- 

mark on the dipper handle, and by what the men said. He cannot 

say of his own knowledge; never went through the whole of the 

four miles to measure it. The whole work was expensive and well 

done, so far as done; saw a large schooner drawing seven feet and a 
good-sized steamboat go through. | 


Cross-examined : 


Cannot say that the schooner drew 7 feet at the time. General 
Cyrus Bussey, another witness for plaintiff, was a director and treas- 
urer of the company; negotiated a loan of $200,000 with plaintiff, 
giving the State bonds as a collateral. Owing to subsequent depre- 
ciation and inability of the company to meet its obligations, plain- 
tiffs bought in the bonds. | 


This witness testifies at length, butin general terms, as tothe amount 
expended on the work; states that there was a canal to within a 
short distance of the river, which was and is open to trade, and was 
used by vessels. He does not say of what size or character. An ex- 
pensive lock-pit was dug near the river, but never finished’, nor was 
the work otherwise. He knows some work was done on the bayou 
before the first issue of bonds: gives no detail as to the work or di- 
mensions; says all the money obtained through the State bonds 
and over $100,000 of private capital was expended on the work. 
He subsequently says $500,000 was expended on the work, but does 
not inform us where the money came from, except the $200,000 from 
plaintiffs and the $100,000 private capital. Although, as we have 
said, a director and treasurer also from a very early day, he was un- 

able to give any answer to the question, how much stock was 
78 subscribed and money paid. Hesays he does not know; that 

the capital stock was fixed at $2,000,000. He subsequently 
informs us that the bonds and credit of the State became so de- 
pressed and the company was called to make good the margins, 
which it was impossible for it to do, so the bonds were sold to pay 
the debt already contracted. We are also informed by him and 
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other witnesses that the company bought and built five dredge-boats, 
at a cost of quite or near $100,000, and two or more derricks, worth 
from $3,000 to $4,000 each. Another witness states that $16,000 was 
expended in expropriating bonds. Bussey swears that all the 
money, and more than a hundred thousand dollars private capital 
in addition, was expended on the canal. He does not know how 
much money was expended on the first, second, third, or fourth mile 
of the canal; that the length of the bayou and canal is seven miles 
altogether, inclusive of the lock of the canal at the river; seven 
miles altogether. 


The following is a part of his examination: 


Q. Do you know how much work was done on the first mile of 
that canal ? 

A. No, sir; I have no idea how much. I only know that I went 
down there on an excursion with some other gentlemen and saw a 
dredge-boat working there before the tirst bonds were issued. 

Q. Whereabouts did you go? 

A. Not far from the lake. 

Q. You don’t know whether it was the first mile or the second 
mile? 

A. I should think it was within a mile of the lake. I rode 
79 down in a skiff. 

Q. What capital had the company before the bonds were 
issued ? 

A. I can’t tell you anything about that. 

Q. Did it have any cgpital ? 

A. Capital stock of the company was fixed at two millions of 
dollars. 


(By the Court:) 
Q. I ask you, was that capital subscribed and paid up, or any part 
of it? | 
A. I don’t know how much money was received. 
(By the CourrT:) | 
Q. Tell us how much private capital was expended on the first 
four miles. 
A. I could not tell you how much capital was expended on the 


first four miles. 


The same witness says he was a director of the said canal company 
from a short time after the first issue of bonds; he cannot state the 
exact time; that considerable sums were spent on the first three 
miles of the canal, but he does not know how much. He knows 
there was a number of places where the bayou had to be deepened 
and widened and trees and underbush cut off to make the canal 
navigable. He admits that the dredge-boats of the company were 
purchased partly with money derived from the sale of bonds; the 
cost and value of these is shown to have been about $100,000; other 
witnesses place them and the costs of derricks considerably higher. 


46 THE STATE OF LA. EX REL. THE N. Y. GUARANTY AND 


The same witnesses themselves state that more than five hun- 
80 dred thousand dollars were spent on the canal, without the 
machinery, but he does not inform us from what source the 
money was obtained, other than the $192.000 from plaintiffs, after 
deducting commissions and the hundred thousand dollars of private 
capital previously spoken of by him. He further says that the 
inane boats bought for the canal were brought up here and used 
in the drainage of the city. 

Several other witnesses made the same statement, and one says 
they are still somewhere in the city,in some of the canals. Hesays 
there was really and still is a canal to within a sliort distance of the 
river, so that vessels of considerable size could come up close to the 
river; that he saw vessels within a quarter of a mile of the river; 
that the canal was advertised as open to trade, and there was trade 
on it. He, however, does not give either the size or number of the 
vessels, which we are led —, from the testimony of other witnesses for 
the plaintiff and in the cause, were not either numerous or of the 
draft contemplated in the act. The testimony of this witness fur- 
ther, we think, sufficiently shows that the company originally ex- 
pected the work to be done with the money or credit of the State, 
and that, in point of fact, although the capital stock was placed at 
2,000,000 of dollars, very. little, if any of it, was ever paid in. 
Under this state of facts there might be a very serious question 
whether there ever was any legal organization of the company 
under the charter. In answer to the question what caused the 
enterprise to fail, the same witness says: “ The canal company met 
with great difficulties in the excavation of the canal in the upper 

end, towards the river. All the work was prolonged be- 
81 yond the time of our estimates. Sunken roots and stumps 

would delay the dredge-boats for days at a time by causing 
breakages of machinery. The lock- -pit was an enormous work, re- 
quiring r the excavation of a large amount of earth, and in consequence 
of this great delay the company was carried into a time when the 
credit of the State was impaired by the frequent revolutions that had 
taken — in political matters, till the loans which the company had 
effected on the bonds were much greater than their market value. 
At one time those bonds were down, I think, as low as (25) twenty- 
five cents on the dollar. The company was called upon to make 
good the margins, which was an impossible thing for it to do, so the 
bonds were sold to pay the loans that had been contracted. By this 
time the Mobile & New Orleans railroad was constructed, and that, 
to a great extent, took the place which this canal was intended to 
fill, and it prevented private capitalists putting up money to com- 
plete it, as more than (3) half the capital put up by the State had 
been consumed, owing to the decline in the value of the bonds.” 

We think this record discloses another, and doubtless the most 
cogent, reason for abandoning the work—i. e., the new privileges and 
contract obtained by the same company, by virtue of the drainage 
act, to which, from that time until they made a failure in that also, 
the canal company addressed itself, 

The next witness for the plaintiff is Riorden, an a on one 
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of the dredge-boats employed in excavating the forth mile of the 
canal, who says they were instructed to dig 11 feet at low water; 
that at an ordinary stage of water the depth attained was 
82 from 12 to 14 feet; that he has no doubt there | that] the depth 
of the 4th mile exceeded ten feet when the State engineer gave 
his certificate, in June, 1870. | 
On cross-ex xamination, however, he says, in answer to the ques- 
tion : 


Q. How do you know that the fourth mile was ten feet deep all 
the way through ? 

A. Instructions were to dig eleven feet. I knew depths by water- 
marks on the dipper handle of the dredge. I never went through 
the mile for the purpose of examining the dept th. I judge by the gen- 
eral orders and by what I heard the men say, as they were employed. 
I cannot, of my own knowledge, say that the fourth mile was ten 
feet deep at every point. I can’t swear, of my own knowledge, that 
there was an average depth of ten feet through the whole of the 
fourth mile. 


In reference to a schooner drawing seven feet, which he had 
stated in chief he saw going through, he s: ays, on cross-examination : 
“TI do not say she was ‘dr: awing seven feet at that time.” 

He does say, however, that ‘vessels, the size of which he does not 
mention, can go through it from the river bank to Mobile, &c., and 
that he saw the Murty, a good-sized steamboat, going through, and 
that the works on the bayou and canal were expensive, and, so far 
as done, well done. ‘This witness states that the canal was only 
dug forty feet wide in the fifth, sixth, and seventh miles, which, 
as well as the fourth, consisted of the part of the canal which 
was chiefly artificial piles, (which) were driven outside the mouth 
of the bayou, and some little dredging done. The piling was 

intended to protect the mouth of the bayou, and other 
83 witnesses say extended out into the lake about 150 feet; one 

says 400 feet. It would be too tedious even to give the sub- 
stance of all the testimony. Suffice it to say that none of the wit- 
nesses give so favorable an account for the plaintiff as those from 
whom we quoted. The most minute and circumstantial statement 
of the cost and character of the work is that of witness Merrill, who 
was superintendent of the canal company from the commencement, 
which he states was on the 5th of April, 1869, till they left there, in 
1871, to do the drainage work of the city. He s says the only work 
done on the first mile of the canal was dredging off one point about 
a mile from the mouth of the bayou, which had the requisite width 
and only its natural depth, but th: at at the time the bonds were 
issued, 23d April, 1869, there was not ten feet depth of water all the 
way in the bayou. He places the cost of work on the first mile at 
$1,000; says it was done in seven days with one dredge-boat and 
the five hands on it, without other assistance; that he employed 
fifteen or twenty negroes in cutting the overhanging branches of 
trees along the bayou, and used the dredge in taking stumps from 
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the bayou and clearing the second mile. This took ten days and 
cost about $1,000. This was all the work done on the second mile 
before the bonds were issued. ‘The second mile had the necessary 
width and depth. The depth was the natural depth. They began 
work on the third mile by dredging through a lagoon. They made 
a cut through the soft mud of the required width and depth. The 
mud was lifted and thrown back into the lagoon. It was so soft it 

interfered with the work and filled in behind them as fast as 
84 the dredge passed. This work occupied two weeks, and was 

done by the hands on the dredge-boat, without other assist- 
ance, and cost about $2,000. The third mile was not ten feet deep 
all the way when the engineer gave his certificate. There was fifty 
to $75,000 expended on the fourth mile. It was a lagoon 200 feet 
wide. The canal dug through it was 70 feet wide at the top, less 40 
feet at the bottom. It was not ten feet deep all the way. ‘They did 
their best to make a good channel there, but the mud would con- 
tinue to fill in behind them, unless it was piled away in some other 
place. It should have been taken away and dumped somewhere 
out of the lagoon. They had a driver on the banks—referring, no 
doubt, to the derricks—to remove the mud, but this was not till a 
year afterwards. His statement of costs does not include that of the 
dredge-boats. They used the bayou to within four miles of the 
river and dug acanal the remaining distance. Small, light-draft 
boats, drawing four to five feet, but no more, run up and down the 
canal. ‘This witness states the cost of excavating the canal, where 
the bayou is not used, at $150,000. He says they built other dredge- 
boats, and had for the entire work six altogether; 4 cost $20,000 
each, one $12,000, and one $25,000, all of which were brought away 
from the canal to the city, where they commenced the drainage 
work. He says there is a bar at the mouth of the bayou, extending 
about 400 feet into the lake, upon which there was three feet of water 
at low waicr, when he came in with his dredge, and there is not 
more than six or seven feet of water in the lake; that it was no use 

to remove the bar and let the vessels in till the canal was 
85 completed. It was intended only to let in the dredge-boats, 


and the plan was to remove the bar after the canal was done. 


Another witness, Gillespie, fully corroborates the statements of Mer- 
rill as to the character and intent of the work as to the first three 
miles, but says that he does not know its value. He commenced 
work the same time as Captain Merrill ; was employed on the dredge 
as dipper-tender; continued through the first three miles, and was 
then sent to Pascagoula and had no more to do with the work. 

A point was cut off to straighten the bayou, but the water was just 
as good before as after; was there all the time the work was going 


on on the first three miles. They hed but one dredge on this part — 


of the work. They were about one week in cutting off the point. 
He and Merrill both state tie dredge could have been hired at 
$15.00 per day. It belonged to Mr. Noyes and had been used at 
Pascagoula. Witness had been working there under Captain Mer- 
rill and came from there to work with him on the canal. When 
witness left it was claimed that the first three miles were done. 
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Merrill again says there was about three miles of artificial canal cut 
from near the river in nearly a straight line; that piles were driven 
about 400 feet out into the lake to protect the entrance, and a cut of 
twenty feet wide and eight feet deep had been dug outside in the 
lake; that the average depth of Lake Borgne for navigable pur- 
poses changes with the wind; it is from six to nine feet deep in the 
summer. He savs that the lock-pit was dug two hundred feet 
long by 150 feet wide and 12 feet deep. If it was completed 

86 the canal would be useful for those of more than four feet 
draft. The water is lower in winter than in summer, owing 

to the wind being from the north. It was impracticable for boats 
of ten feet draft to navigate the canal without also dredging the 
lake. This comprises the most important contemporaneous testi- 
mony. Some years after the work was abandoned three experts 
were sent down there to examine and report the condition of the 
canal and the amount of work done onit. This appointment was 
made in the mandamus case of the same plaintiffs, to which we have 
already alluded. It is objected that their report should not have 
been received by reason of their ex parte appointment. Under the 
facts presented in this record, we deem it a matter of but little im- 
portance whether the report is considered or rejected, as the substan- 
tial facts stated in it also appear from the oral testimony of one of 
the experts given on the trial and by a diagram of the survey, sworn 
to and filed in the record. ‘The plaintiffs introduced two witnesses 
who accompanied the experts, both of whom corroborate their state- 
ment that they passed through the canal from the lock-pit to the 
lake, occupied considerable time in doing so, and made frequeit 
soundings and measurements. The substance of the testimony of 
the two witnesses referred to is that there was evidence of considera- 
ble work having been done, and that they were surprised to find the 
canal in so good condition so long after the work had been aban- 
doned, and that the examination was made entirely from the boat. 
This was in December, when the water was lower than in 

87 summer and than it had previously been. ‘The experts were 
Webster, Wood, and Heath, and they were also accompanied, 

as Webster testifies, by Rowland, a surveyor, whom they took with 
them to aid in measurements and in making an accurate examina- 
tion. Webster states that they made an accurate and thorough ex- 
amination; made some six hundred soundings and consumed an 
entire day in doing so; that the experts were unanimous In their 
report. He says their attention was called to the cut in the first 
mile, but they failed to see it; that the first mile from the lake was 
over 70 feet wide and ten feet deep; saw no indications of dirt being 
thrown on the bank in the first mile. ‘They found a cut in the 
second mile 100 yards long, with a channel six feet deep on, each 
side; nothing else inthe second mile. From the second to the third 
mile, a point part of the way through the lagoon, the soundings 
were very irregular—eight feet the greatest aid three feet the least. 
They discovered no evidence of work having been done on the third 
mile. In the fourth mile the soundings ranged from five to nine 


feet, averaging a little over six feet ; saw no evidence of work on the 
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fourth mile. About } of a mile from the end of the fourth and in 
the fifth mile dredging had been done for about 250 yards. About 
2 of a mile further on they came toa canal, which was about a mile 
long, in the fifth mile. The width of the canal from the 4 to 43 
mile point is about 70 feet. The bayou has an average depth of six 
feet. 

“We — the canal had been dug 2} miles to a point 200 yards 
from the Mississippi river; saw no evidence of a canal having 

been dug between the points marked A and B on map filed, 
88 which we understand to be the diagram prepared by the sur- 

veyor, Rowland.” They made their examination from the 
boat. The character of the country along the canal, particularly 
the lower end, is marshy prairie, with high weeds, which are burned 
every year. The only place they noticed any roots laid bare was In 
the canal, and did not notice any in the bayou. There were a few 
small trees growing on the bank in the upper portion of the fourth 
mile; noticed none at the mouth. Going down they teok the sound- 
ings rigs rag; coming back they took them in the center of the bayou. 
It had sufficient width the first two or three miles. (We understand 
the witness to mean surface width.) The depth was sufficient the 
first mile and a fraction of the second. The report of the experts 
is more detailed and minute, but substantially accords with the tes- 
timony of Webstcr. It contains the further statement that the tide 
rises and falls about one foot in calm weather, and that the water 
in the canal and bayou is much affected by the direction and force 
of the wind. We have been thus careful in reviewing the testimony 
because of the character and importance of the case and that it may 
speak for itself. 

We will add that the State treasurer’s certificate shows that 474 
bonds only-were registered in his office, in accordance with the re- 
quirements of act 116 of 1869, before mentioned—Nos. 1, 301, 302, 
oUs, 304, 305 never having been registered or presented for registry, 
as appears by the auditor’s books. ‘The allegations of the amended 

petition are that the bonds up to No. 360 were issued with refer- 
89 ence to the first three miles from Lake Borgne, and those from 

Nos. 361 to 480, inclusive, were issued with referencé to the 
4 miles from Lake Borgne. The bonds sought to be funded by 
plaintiff include No. (1) one, not registered as required by the act, 
and Nos. 362 to 395, both inclusive, and No. 430, being 35 bonds 
judicially admitted by the plaintiff to have been issued with refer- 
ence to the fourth mile from Lake Borgne. In regard to these it 
will not be controverted that it is clear from the evidence, if we go 
behind the engineer’s certificate, as we think the funding bill and 
amendments not only permit, but require us to do, as before said, 
in this peculiar statutory action, by which we are required to find 
and adjudge the existence of certain facts as a prerequisite to fund- 
ing. It is, we say, clear that all the bonds issued for the fourth 
mile were Issued not in accordance with but in violation of law. 
The same may be said of bond No. (1) one, in regard to which the 
express provision of the act was disregarded and not obeyed, which 
as much required the registry of the bonds in the books of the 


INDEMNITY CO. VS. OLIVER B. STEELE, AUDITOR, &C. oO] 


treasurer of the State as that they be signed by the Governor, or 
dated or made payable in particular amounts or at stated time, or 
any other form or fact required to make them perfect and complete 
bonds of the State (see section second of act 116 of 1869). It is also 
clear and not controverted by any party to this proceeding, and fully 
shown by the evidence of the plaintiff company, there were but two 
issues of bonds—those for the first three miles indiscriminately, by 
virtue of the engineer’s certificate of April 25d, 1869, which 
90 itself covers the first three miles from Lake Borgne, without 
discrimination or distinction also, and the second | issue, which 
was for the fourth mile, by virtue of the engineer’s certificate of 
June 16,1870. by recurring to the terms of the act alre -ady recited 
and in evidence it will be perceived that the — contemplated and re- 
quired and it was the evident intent of the Legislature that the cer- 
tificate of the engineer and the issue of bonds based upon it should 
be given and made for each successive mile of the contemplated 
work as it should be completed according to the requirements of 
the act. That it was a proper and necessary safeguard and a wise 
provision and precaution is made abundantly manifest by the facts 
developed in this record, even by the plaintiffs themselves and with 
reference to no other testimony than that of the engineer, upon 
which we have already commented. How much more, then, if we 
consider the testimony of all the witnesses as it is presented in the 
record of this case? Had this provision of the act, which looked to 
successive short and careful surveys and accurate and minute meas- 
urements and to equally cautious and successive issues of bonds, 
been obeyed, not only might the State but the plaintiffs have been 
spared the trouble of this litigation and the possibility of heavy loss 
or burthen as may be entailed upon the one or the other. We have 
seen that the best-informed contemporaneous witnesses, as well as 
those to a latter period, directly contradict the certificate of the en- 
gineer as to the first three miles; that his own testimony supports 
it very unsatisfactorily, and that his certificate as to the fourth 
91 mile could not have been correct unless it alone is to be be- 
lieved against and above the overwhelming weight of other 
testimony. The inevitable conclusion is, then, that the certificates 
as given were not correct and ought not to have been given, and, if 
SO, ‘that the bonds based upon them should not have been issued, 
and were not issued in accordance with the terms and conditions 
and in the manner and amount fixed by the statute. 

Who can say in regard to three hundred and sixty bonds, issued 
at the same time and based upon one common certificate, what part 
of the bonds were issued for the first mile and what part for the sec- 
ond and what part for the third mile? ‘There is no evidence in this 
record to enable us to make this distinction. The bonds themselves 
do not enable us to do so, and officials who issued them do not seem 
to have made it. What greater right have the plaintiffs to claim 
that the 250 bonds now sought to be funded or one part of them 
should be preferred to the remaining 110 of the same issue, based 
upon the same certificate, held by others? The evidence is direct 
and positive that the 360 bonds for the first three miles were all 
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issued at the same time, while the old and well-recognized maxim 
of the law, “ falsus in wno, falsus in omnibus,” may as well be opposed 
to the engineer’s certificates as to any other former class of evidence. 
Again, the evidence is that the act authorizing the issuance of the 
bonds to the canal company was approved March 8th, 1869. The 
work was begun on the fifth of April, 1869. On the 19th of April 
the Governor made requisition for an engineer. He was de- 
92 tailed to make the survey on the 20th of April, and made it 
the same day, and on the 23d of the same month and year— 
April, 1869—the work had progressed so far, according to the engi- 
neer’s certificate, that the company was entitled to $860,000 of State 
bonds under the act. The rapidity with which this desirable end 
was thus attained at one leap, without even the formality of stop- 
ping at any intermediable point or sum, is the best commentary 
upon the manner and facility with which so large burthens were in 
those evil days sought to be imposed upon this State and people 
without adequate or any consideration; and whatever may be 
the current of decisions and the weight of authority as to the right 
of the State to tax its people for works of internal improvement, 
prosecuted and owned by private corporations, who will say that 
under the facts, as in the present instance, that power was in any 
proper sense exercised for the public benefit or that the public have 
been benefited? Again, as was said in the Lord Cecil case (29th A.), 
there is no evidence in this record that the mortgage in favor of the 
State required by the third section of act 116 of 1869 was ever exe- 
cuted or recorded as required by our code and constitution, and the 
security thus required was a most important consideration to the 
State, and its only security for the payment by the company of the 
amount of the bonds and interest and the performance of its 
obligations under the contract and the law embodying it. 
Of all these requirements and of all the provisions of the act 
the plaintiffs were affected with notice when they took the 
bonds, as the act was printed upon them. The law required 
93 the endorsement of the bonds by the president and treasurer 
of the company for their transfer. If there was no legal or- 
ganization there was neither president or treasurer, nor, if so, was 
there any judicial person, any corporate entity, in whose favor a 
legal issue of bonds under act 116 could be made. Whatever may 
be the real facts, so far as they appear in this record they would in- 
dicate that the amount of stock required by the charter was never 
subscribed or payment made on it. No attempts have been made 
by the plaintiffs to show such subscription or how or when an or- 
ganization was effected. We heard of no law and have been referred 
to none which would authorize or permit the organization of a joint- 
stock company before the amount of capital stock fixed in the charter 
was subscribed, unless, as is not the case with the Mississippi & Mexi- 
can Gulf Ship Canal Company, the charter authorizes an organiza- 
tion upon the subscription or taking of some minimum or smaller 
sum. 
The plaintiff’s counsel has referred to an obiter dictum of this court 
in the mandamus case by the same plaintiffs in relation to the pro- 
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we 


vision in the act for the redemption of the bonds issued under it, 
which, by the constitution, article III, is required to be made at the 
same time the issue or debt is authorized, and which shall be irre- 
pealable till the principal and interest are fully paid. The provis- 
ion made by act 116 of 1869 on this subject was certainly loose, 
and has proved to be very unsatisfactory and insufficient. We do not, 

however, consider it necessary to decide, — the present case, 
94 whether it was or not sufficient compliance with article ITI 

of the constitution. The mandamus case, as 1s properly re- 
marked by plaintiff’s counsel, went off on a question of procedure, 
and the point was not there ruled. 

On the whole case, we do not think that the piaintiff has estab- 
lished, as required by act No. 11 of 1875, amending the funding 
bill (and as it was incumbent upon it to do) that the bonds in 
question are legal and valid obligations of the State; that they were 
issued in strict conformity to law, and not in violation of the con- 
stitution of this State or of the United States, and for a valid con- 
sideration. So also thought the judge a quo, who gave judgment 
for the defendant, with cost. 

That judgment was correct, and it is affirmed. 


95 Petition for Rehearing. Offered in Evidence by IRespondent. 
Filed March 13, 1885. 
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Petition for Rehearing. Filed 50 October, 1878. 


To the honorable the supreme court of Louisiana: 

The petition of the plaintiff herein respectfully shows that there 
are errors to its prejudice in the opinion and decree of this honorable 
court lately rendered therein, and it prays for a rehearing accord- 
ing to law; and— 

First. Petitioner avers and shows that the act No. 11 of 1875, 
extra session of the Legislature of Louisiana, as drawn in question, 
set forth, relied on, and construed in the said opinion and decree of 
your honors is, as thus construed, unconstitutional, null, and void, 
being in conflict with article first, section tenth, of the Constitution 
of the United States. which provides that no State shall pass any 
law impairing the obligations of contracts. 

The suit at bar is instituted under act No. 3 of 1874, commonly 
called the funding bill. The defendant is created by this act, and 
by this act alone is this action authorized. 

By that act No. 55 of 1874, to which the attention of your honors 
is now specially called, all remedies of this petitioner and other 

bondholders are taken away, except these which existed 
96 through the act No. 3 and the action thus given to compel a 
funding in new consolidated bonds. 
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Petitioner was thus left with one practical and present remedy only 
to fund its bonds by action or suit under said act No. 3 of 1874. 
It had a right to accept that situation and it did, provided always 
that its bonds should be so funded. It brought its suit under that 
act. It is met in the pleadings with a general denial only. In 
the argument and in the opinion of the court it is met with 
the act No. 11 of 1875, extra session, which, as construed by 
your honors, makes an illegal assault on the bonds held by 
petitioner, impairs their obligation, takes away the rights of 
petitioner, which had existed for years, as a bona fide holder of 
them, relieves the State of its own judicial admission in the case of 
State vs. Graham, and changes rules of evidence to the prejudice 
of plaintiff. 

The bonds acquired by petitioner in 1871, the law of 1869 under 
which they were issued, and the several provisions of that law consti- 
tute contracts in fayor of petitioner which could not be lawfully 
impaired by the State. Ifit be said that the acts Nos.5 and 50 of 


1874, above referred to, in view of which this suit was brought, also - 


impair the obligations of said contracts, the reply is evident that 
petitioner may waive its objections to such impairment and submit 
to the funding regime, and petitioner has done this on condition 
that its bonds may ‘be funded ; but petitioner is not obliged to waive 
any other right. No arthly power can force it lawfully to any 
further coneession. 
97 Petitioner is willing to accept the pittance of 60 cents of- 
fered by the act No. 3 of 1874, and to ask for it by the suit 
provided in that act; but when your honors declare that even that 
pittance shall be refused because the act No. 11 of, 1875, in the 
opinion of your honors, takes it away, then the act No 11 of 1875 
takes away the last shred of remedy and right—strikes the coup de 
grace at the contracts of petitioner—and petitioner has a right to in- 
voke and does invoke the Constitution of the United States, as cited 
above, with all the results implied in such a pleading. 

Reference is here made to the late case, of Hall vs. Decuir (The 

reporter, vol. 6, p. 420), where the Supreme Court of the U.S. has 
reversed the decree of the supreme court of Louisiana because the 
statute there in question, as construed by the State court, conflicted 
with the Constitution of the United States; and also to the cases 
Gelpke vs. Dubaquie, 1 Wall., 175, and Thomson vs. Lee Co., 3 Wall., 
O27. 

Second. Petitioner submits that your honors have erred in ruling 
that testimony might be admitted to vary, contradict, or affect the 
certificates of the chief State engineer, upon which the bonds were 
issued. By the act of 1869 authorizing the bonds they were to be 
issued on these certificates, and for the payment of the principal and 
interest on the bonds so issued “the faith of the State is uncondi- 
tionally pleaded [pledged] to the holder.” 

The bonds, which are in evidence, recite that they were issued ac- 

cording to the act, and the act is printed on their reverse. 
98 The plaintiff, beeoming holder in 1871, took them with the 

solemn assertions made by the proper officers who signed 
the bonds and the certificates on which these oflicers acted. 
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Moreover, there is in the pleadings no allegation of either error 
or fraud. [By the law, as it existed in 1869 and 187], the certificates 
were the evidence. | 

(Orleans Co. vs. Allard, 6 La., 491; Town of Coleman ws. Eaves, 
2d Otto, 487.) 


This dilemma is presented: Either the act No. 11 of 1875 is null 
and void, as set forth above, because it impairs the obligations of 
plaintiff’s contract, acquired under the act 116 of 1869, including 
the right to safely — on said certificates as conclusive, or else it does 
not take away that right, and the certificates were and are conclu- 
sive. . 

Third. It is submitted that your honors have erred in ruling that 
the judicial admissions made in the case of the State vs. Graham, 23 
A., 402, were not conclusive as to the validity of the bonds held by 
plaintiff. In that case the State intervened in her full capacity. 
Her right to do so was questioned, but it was sustained. (See opin- 
ion.) She was represented by the attorney general. ‘To defeat the 
relator in that case—to save herself a large sum of money—she set 
up that her debt had reached a certain point, and that among its 
items were the very bonds in question in the case at bar; and inthe 
opinion in her favor by this court these bonds are especially referred 

to asa part of the valid existing debt of the State. This opin- 
99 ion was delivered and published to the world in the early 
part of 1871, before the plaintiff acquired the bonds, and 
formed an additional element in the bona fide of its acquisition. 


Now, it is submitted that the State and its officers can never be 


heard in any court to say that the bonds are not valid. 

Having defeated Solomon & Simpson by setting up these bonds 
as valid, she cannot now defeat the holders by saying they are in- 
valid. On no principle of law, logic, or moral science can she be 
permitted to affirm their validity in court for her own purposes in 
1871 and then deny it in 1878. 

(State vs. Taylor, 28 A., 462.) 

The plaintiff, who purchased after the decision in State vs. Gra- 
ham, had a vested right in the estoppel thus created which the Legis- 
lature cannot take away. Wesubmit that act No. 11 of 1875 does 
not take it away, but if it attempts to it is itself void. 

Fourth. It is submitted that your honors have erred in holding 
that under the act 116 of 1869 it was necessary that each mile of the 
work should be measured by the State engineer at a different time 
and a separate certificate given for each mile and a separate issue of 
bonds made for each mile, as certified. The statute does not intend 
or [to] convey any such meaning. 

The phrase “each certificate being given on the completion of 
ach — said miles” is a provision in favor of the company, not a 
precaution in favor of the State. It was to enable the company 
to demand an issue of bonds for each mile as completed, and to 

prevent any State officer from saying, “ Yes, you are en- 
100 ‘titled’ to so many bonds for each mile, but you must wait till 
they areall done.” That the company chose to wait till three 
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miles were done, and then demand- the measurement of three miles 
continuously and the issue of bonds for three miles continuously, 
was no more illegal or irregular than for a landlord having a right 
to collect his rent month by month to wait and collect three instal- 
ments in one, nor, if your honors will permit the illustration, for a 
justice of this court to wait nine months and then collect three 
quarters’ salary at one time. The salaries of judges are directed by 
law to be paid yuarterly, on their own warrants. It would be a 
violation of law for the financial officers of the State to refuse to pay 
them in such quarterly instalments, but it would be no violation of 
law for a judge to wait a year, if he chose, and collect four quarters 
at once. A party in whose favor a right is created may waive it. 
There is no principle of or engineering or finance by which the 
measurement of a canal and the issue of bonds would be any better 
or worse whether three miles were measured continuously in April, 
May,and June. State officers are presumed to do their duty on one 
day as well as on another. 

The attention of your honors is especially called to the fact that 
this point was not made against petitioner by the defendant nor its 
eminent counsel. It has never been argued in any way, and this 
fact alone would seem to entitle petitioner to a rehearing, for the 
right to be heard by counsel is a fundamental and sacred right. 

Fifth. It is submitted that your honors have erred in con- 
101 sidering and giving force to a report of experts, so called, and 
to the testimony of Webster, which had been used on a former 
trial and which was received in the lower court subject to the same 
objection made to all testimony offered to contradict the certificate 
of the State engineer. The visits of Webster and his companions 
and their report were made in December, 1875. Nearly 7 years had 
elapsed since the work was done, in 1869, on which the bulk of the 
bonds were issued. Over five years and five months had elapsed 
since the completion of the fourth mile and the issue of the balance 
of the bonds. Thecanal ran through aswamp, a trembling prairie, 
and opened into a great tidal lake subject to terrific southeasterly 
and northeasterly gales. The same gigantic powers of tide and tor- 
nado which overwhelmed Proctorville some years ago, and which, 
in a similar situation, often overflows the rear of New Orleans, had 
been operating on this canal for nearly seven vears. ‘The diversion 
of trade, the financial pressure, the death of the chief projector of 
the canal, the transfer of the dredge-boats to New Orleans for drain- 
age purposes, under the authority of the State herself, by act 30 of 
1871, had delayed the completion of the canal and diminished, 
doubtless, the care taken of it by the company. Webster himself, 
after stating that there was a sufficient width for the first four miles, 
and in reply to a question by the defense which sought to create in- 
ference that a want of proper depth had always existed, testified : 

“Q. Did that indicate that the bayou had filled up since the cer- 

tificates were given, in 1869, or was it wanting in depth originally ? 
“A. We took the water as we found it. | 
102 “Q. Do you know whether any sediment had fallen into 
the bayou ? 
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“A. My opinion is that from the sides and from the canal a sedi- 
ment could go into the bayou. Iam told there Is a strong current 
up and down the bayou, made by the wind and tide, which could 
carry it right up.” 

We think it plain that bonds issued in 1869 and 1870 cannot be 
affected by the condition of the work in 1875, and that the specific 
objections set forth in petitioner’s original brief, pp. 40, 49, ought to 
have been maintained, and they are again submitted to the atten- 
tion of the court. 7 

Sixth. It is submitted that your honors have erred in holding 
that the plaintiff ought to have proved that the mortgage created 
in favor of the State by act 116 of 1869 had been recorded. We 
submit that there is no law requiring any mortgagee to have his 
mortgage recorded. He may do it or not, as he chooses, without 
affecting the validity of the principal obligation. The State may or 
may not have lost its mortgage in this case, but the bonds are not 
affected. The statute does not declare that the bonds shall be issued 
and thrown on the market only after such recording, and neither 
the statute or any other iaw required the purchaser to find out if a 
registry had been made. 

Seventh. It is submitted that your honors erred in not conceding 
to the plaintiff tne well-settled rights of the bona fide holder of bonds 
issued by officers having power to issue them. The rule is universal 

that where the power to make the obligation exists, as in this 
103 case, the law under which the bonds are issued authorizes 

the officers whose names are affixed to execute them, as in 
this case, and the bonds purport on their own face, as these do, to 
have been issued in pursuance of the statute and to pledge the faith 
of the State unconditionally under such statute for their payment to 
the holder, the production of such bond by a bona fide holder estab- 
lishes, by conclusive presumptive evidence, that all precedent re- 
quirements to such issue have been complied with. 

(IXnox Co. vs. Aspinwall, 21 How., 542; Meyer vs. Muscatine, 1 
Wall., 303: Mercer Co. vs. Heckett, 1 Wall., 95; Van Hostrope vs. 
Madison, — Wall., 297; Thomson vs. Lee Co.,5 Wall., 27; Super- 
visor vs. Schuneke, 5 Wall., 784; Aurora vs. West, 7 Wall., 82; Be- 
loit vs. Morgan, 7 Wall., 619; Pendleton Co. vs. Avney, 15 Wall., 
297; Mayor vs. Lord, 9 Wall., 414; Bissell vs. Jeffersonville, 24 How- 
ard, 287; Roger vs. Burlington, 3 Wall., 654; Lexington vs. Butler, 
14 Wall., 282: Grand Chute vs. Vinnegar, 15 Wall., 355; [llinois vs. 
Delafield, 8 Paige (N. Y.), 527; Town vs. Haves, 2 Otto, 487.) 

Eighth. It is submitted that your honors erred in stating that no 
branch of the government, not even the Legislature, could ratify 
these bonds. 

In support of this proposition article 110 of the constitution js 
quoted, which provides that “no retroactive law shall be passed.” 
We confidently submit that the various legislative recognitions of 
these bonds since 1869 are not retroactive laws, and we refer to the 
exposition of this same article given but lately by the Supreme 
Court of the United States, in the case of the Carrollton bonds held 
to be ratified by a subsequent statute. As no constitutional] 
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104 question can be considered of slight importance, we beg to refer 

to this case, Gas-Light Co. vs. Clark, The Reporter (vol. 6, p. 259). 
It will be found that, as to the phrase in question, the views of the 
Supreme Court of the United States are directly opposed to those of 
your honors. 

Ninth. It is submitted as matter of fact that your honors have 
erred in holding that the four miles of improved bayou and canal 
from Lake Borgne towards the river were not of proper width and 
depth when the bonds were issued. The certificate of Thompson 
and his testimony taken on a former trial and the testimony of Ad- 
ley and Riorden seem to us to — established the contrary fully, that 
there was a proper depth. 

The only contemporaneous witness for the defense on this point is 
Merrill, and he is very weak. He does not profess to have even made 
a measurement of any kind, and his theory is, not that the work 
was not dug deep enough (for the evidence is overwhelming that it 
was), but that in some spots earth slipped back. Wesubmit that this 
sort of loose statement shouid not overcome the certificates and the 
testimony of plaintiff. ) 

The importance of the question in this case transcends its limits. 
If plaintiff is to be defeated, who will ever beso insane as to advance 
any money to a work of public improvement in thisState? At the 
last term in New Oileans your honors declared — an act to give State 
aid to the N. O. Pacific railway, bonds to be issued to the road as 
each section of ten miles shall be certified completed by a State en- 
cineer or other engineers detailed by the Governor. If your honors’ 

opinion is to stand as the law of the State, sach bonds can 
105 never be negotiated. What intelligent man could buy them 

for himself or for the widow, the orphan, the savings bank, 
or any other trust fund? In vain would the State engineer certify, 
in vain would the State officers, under their hands and seals, declare 
that they had been issued according to the statute. The reply would 
only be,“ We livein London, New York,or Paris. Wecannot go and 
measure your road. If we did we might make an error of w yard or 
afurlong. Your engineer may have made an error; he may die. 
Ten years hence some one else may have control of your State, and 
then it will be declared that there was an error of a yard or a fur- 
long. There will be litigation, lawyers’ fees, the attorney general 
will cite the case of the New York Guaranty & Indemnity Company, 
and we shall lose every cent we have advanced.” 

The premises considered, petitioner prays for a rehearing and for 
general relief. 

(Signed) KENNARD, HOWE & PRENTISS, 
EDWARD PHILIPS, 
Attorneys for Plaintiff: 


Oct. 22d, 1878. | 
(Signed) KENNARD, HOWE & PRENTISS. 
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Rehearing Refused. Offered in Kvidence by Respondent. Filed March 
135, 1885. 


225. 
Extract from the Minutes, Monday, January 138, 1879. 


106 The court was duly opened pursuant to adjournment. 
Present: Their honors Thomas C. Manning, chief justice ; 
Rob’t H. Marr, Alcibiade De Blane, William Bb. Spencer, Edward 
D. White, associate justices. 
His honor the chief justice pronounced the judgment and decree 
of the court in the following words: 


|  S GUARANTY & INDEMNITY Comp ANY ) 
vs. - No. 6939. 
30ARD OF LIQUIDATION. ( 


It is ordered that the rehearing applied for in this case is refused. 


Petition for Writ of Error. Offered in Evidence by Respondent. Filed 
March 138, 1885. 


Petition for writ of error. Filed 17 February, ’79. 
Supreme Court of Louisiana. 


THe New YorK GuARANTY & INDEMNITY COMPANY ) 
, vs. No. 69389 
Tue Boarp Or LIQUIDATION. { 


To the Honorable T. C. Manning, chief justice of the supreme court 
of Louisiana: 

The petition of The New York Guaranty & Indemnity 
107 Company, the plaintiff in this cause, respectfully shows— 

That in the record of proceedings and also in the rendition 
of the final judgment in this cause by the honorable the supreme 
court of Louisiana there was drawn in question the validity of 
statute of said State of Louisiana, namely, the act No. 11 of 1875, 
extra session, on the ground of its being repugnant to the Constitu- 
tion of the United States, and the decision of the supreme court of 
Louisiana was in favor of the validity of said statute. 

And there was also drawn in question the construction of a clause 
of the Constitution of the United St: ates, to wit, article first, section 
ten, of the said Constitution, and the decision was against the right, 
title, privilege, and exemption specially set forth and under such 
clause of the Constitution by the plaintiff herein ; that the judgment 
of the said supreme court of Louisiana is now final, and said court 
is the highest court of law and equity of the said State in which a 
decision in this cause could be had ; that, as plaintiff is advised, in- 
formed, and believes, there is error in the final judgment age ainst it 
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as aforesaid, and that plaintiff has a right and desires to have the 
said cause removed by writ of error to the Supreme Court of the 
United States. 

Wherefore petitioner prays that the writ of error herewith pre- 
sented be allowed and the bond herewith presented approved, and 
a citation to defendant, duly signed, in accordance with the acts of 
Congress, and for all general relief. 

(Signed) ED. PHILLIPS, 
7 KENNARD, HOWE & PRENTISS, 
Attorneys for Plaintcff. 


108 Let a writ of error be allowed, as within praved for and 
according to law, returnable to the Supreme Court of the 
United States on the second Monday of October, A. LD. 1879. 


(Copy.) 
Writ of Error. Offered in Evidence by Respondent and Filed March 18, 
1885. | 


Writ of error. Filed 17 February, 1879. 
Supreme Court of Louisiana. 


Tue N. Y. GuARANTY & INDEMNITY COMPANY ) 
vs. No. 69389. 
THe Boarp oF LIQUIDATION. f 


Copy of a writ of error lodged in the clerk’s office of the supreme 
court of Louisiana, in pursuance of the statute in such cases made 
and provided, this 17th day of February, one thousand eight hun- 
dred and seventy-nine. | ) 

(Signed) KENNARD, HOWE & PRENTISS, 
” ED. PHILIPS, 
Attorneys of Plaintiff in Error. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the supreme 
court of the State of Louisiana, Greeting: 


Because in the record and proceedings, as also in the ren- 

109 ~— dition of the judgment of a plea which is in the said circuit 
court, before you or some of you, being the highest court 

of law or equity of the said State in which a decision could be had 
in the said suit between The New York Guaranty & Indemnity 
Company, plaintiff, and The Board of Liquidation, defendant 
wherein was drawn in question the validity of a statute of said State 
of Louisiana on the ground of its being repugnant to the Constitu- 
tion, treaties, or laws of the United States and the decision was in 
favor of such its validity, and wherein was drawn in question the 
construction of a clause of the Constitution of the United States and 
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the decision was against the right, privilege, and exemption specially 
set up or claimed under such clause of the Constitution, a manifest 
error hath happened, to the great damage of the said plaintiff, The 
New York Guaranty & Indemnity Company, as by its complaint ap- 
pears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of Oc- 
tober next, in said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 

United States should be done. 
110 Witness the Honorable Morrison R. Waite, Chief Justice 

of the said Supreme Court of the United States, this 15th 
day of February, in the year of our Lord one thousand eight hun- 
dred and seventy-nine. 

[SEAL. ] (Signed) F. A. WOOLFLEY, 
Clerk of the United States Circuit Court for the 
District of Louisiana. 


Submission. 
Extract from the Minutes of Friday, March 138, 1885, Division A. 


STATE ex 7 New YorkK GuARANT a. Co) i al 
TATE ex rel. NEw was FUARANTY, Ete., C 2 No. 10679. Civil 
US, nd S | 
7 District Court. 
ALLEN JUMEL. 


Present: The Honorable A. L. Tissot, judge. 

The mandamus herein prayed for by relator came on for trial 
this day—present, Judge Howe, for relator, and Attorney General 
M. J. Cunningham, for def’t—and, after hearing evidence, counsel, 
and pleadings, was submitted and taken under advisement. 


Reasons for Judgment. Filed March 25, 1885. 


STATE OF LouIsIANA ex rel. NEw York ) 
GUARANTY & INDEMNITY Company | No. 10679. Civil District 
US. >} —forthe Parish of Or- 
THe <Avupiror oF Pupric Accounts | _ leans, Div. A. 
OF La. 


111 Article 14 of the constitution of this State divides the 
powers of the government into three distinct departments 

and confides each to a separate body of magistracy. 

It reads as follows : 

The powers of the government of the State of Louisiana shall 
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be divided into three distinct departments, and each of these be 
confided to a separate body of magistracy, to wit, those which are 
legislative to one, those which are executive to another, and those 
which are judicial to another. 

Article 15 prohibits each department from exercising any power 
belonging to another. 

It reads as follows: 

Art. 15. No one of those departments nor any persons or collec- 
tion of persons holding office in one: of them shall exercise power 
properly belonging to either of the others, except in the instance 
hereinafter expressly directed or permitted. 

Now, article 202 spedially provides that the taxing power shall 
be exercised by the Legislature. 


Revenue and taxation. 


Art. 202. The taxing power may be exercised by the General As- 
sembly for State purposes, and by parishes and municipal corpora- 
tions, under authority granted to them by the General Assembly, for 
parish and municipal purposes. 

It is clear that relator herein wants this court to order the levy 

and collection of a tax by the respondent. 
112 Taxation being an act of sovereignty which can be per- 
formed only by the Legislature and, by delegated power spe- 
cially authorized bv the constitution, by municipal corporations, 
&e., it is manifest that this court cannot grant the relief sought 
herein. 

The authority under which the auditor is said to be compelled to 
levy the tax sought herein is section 7 of act No. 16 of 1869. It is 
claimed that under this provision of law it is his ministerial duty 
to levy and enforce the collection of this tax. It reads as follows: 

“That in order to provide a fund for the semi-annual payment of 
interest upon the bonds issued in accordance with this act and the 
final redemption of said bonds, should the Mississippi & Mexican 
Gulf Ship Canal Company fail to meet the obligations set forth in 
the fourth and sixth sections of this act, when the deficit in interest 
to the year 1879 or the deficit and the annual instalment of $30,000 
from that date to the final redemption of said bonds shall have 
reached the sum of $100,000, and as often thereafter as the said de- 
ficit shall have reached that sum, the auditor is hereby direeted to 
determine by accurate calculation what rate of taxation on the total 
assessed value of all movable and immovable property in the State 
will be sufficient for the purpose of paying the said deficit in inter- 
est or annual instalments, or both; and it shall be also his duty to 
notify the several sheriffs and collectors of the rate of taxation as 

ascertained and fixed for the purpose aforesaid, and said tax 
113 as ascertained and fixed is hereby levied upon all the mov- 

able and immovable property that may be assessed in this 
State; and it shall be the duty of the several sheriffs and tax-col- 
lectors to collect said tax, and the collection of the same shall be 
enforced as the law provides or may hereafter provide for the col- 
lection of taxes.” 


> 
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It is useless herein to enquire whether or not at the time of its 
enactment the statute could, as it intended and purported to ‘do, con- 
fer upon this respondent the power to levy a tax to pay the bonds 
provided for by said act 116, for if the Legislature could then con- 
fer and respondent could then exercise the power, which is very 
doubtful, respondent cannot now do so. Article 15 of the present 
constitution of the State prohibits him, an officer of the executive 
department of the government, from exercising the power which 
properly belongs to the legislative department. 

Application must be made to the Legislature to exercise this 
power of taxation. This court cannot order this levy of tax. The 
relief sought and the act relied upon being in conflict with the con- 
stitution now In force, neither the respondent nor this court has the 
power to levy or collect the tax provided for in said act 116 of 1869. 

Besides, this act No. 16 of 1869 is in conflict with and repealed by 
act No.3 of 1874, entitled “An act to provide for funding obligations 
of the State by exchange for bonds; to provide for principal and in- 
terest of said bonds; to establish a board of liquidation ; to author- 

ize certain judicial proceedings against it; to define and 
114 __—i punish violations of this act; to prohibit certain officers di- 

verting funds except to provide by law, and to punish viola- 
ions therefor; to levy a continuing tax and provide a continuing» 
appropriation for said bonds; to prohibit injunctions in certain 
cases; to limit the indebtedness of the State and to limit State taxes; 
to annul certain grants of State aid; to prohibit the modification, 
novation, or extension of any contract heretofore made for State 
aid; to provide for the receipt of certain warrants for certain taxes, 
and to repeal all conflicting laws.” 

It is manifest that the grant of State aid under this act 116 of 
1869 is repealed and annulled by section 12 of said act No. 5 of 
1874, entitled An act relative to the assessment and collection of 
State taxes imposed for the payment of the bonds of the State and 
the principal and interest of the State debt by virtue of any law 
passed prior to the first of January, 1874, and to repeal all laws re- 
quiring or authorizing the Governor or auditor or treasurer to set 
apart funds in the State treasury for the payment of any bonds 
issued by the State prior to January 1, 1874, which prohibits re- 
spondent and all other officers of this State from complying with the 
mandamus sued for by relator. 

They are now deprived of all power and authority to assess, col- 
lect, or enforce the payment of the tax asked for by relator, and, in 
the language of the statute (act No. 55 of 1874), no court, judge, 
justice of the peace, or other tribunal of this State shall entertain or 

have jurisdiction of any suit or proceeding to assess, collect, 
115 ~—or enforce the payment of any such tax. Article 209 of the 
constitution of the United States provides as follows: 

Art. 209. The State tax on property for all purposes whatever, 
including expenses of government, schools, levees, and interest, 
shall not exceed in any one year six mills on the dollar of its assessed 
valuation, if the ordnance regarding the bonded debt of the State is 
adopted and ratified by the people; and if said ordinance is not 
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adopted and ratified by the people the State tax, for all purposes 
aforesaid, shall not exceed in any one year five mills on the dollar 
of the assessed valuation of the property, and no parish or municipal 
tax for all purposes whatsoever shall exceed ten mills on the dollar of 
valuation ; and provided, that for the purpose of erecting and con- 
structing public buildings, bridges, and works of public improvement 
in parishes and municipalities the rates of taxation herein limited 
may be increased when the rate of such increase and the purpose 
for which it is intended shall have been submitted to a vote of the 
property tax-payers of such parish or municipality entitled to a vote 
under the election laws of the State and a majority of same votin 

at such election shall have voted therefor. : 

It is well known that this tax of six mills for all purposes, author- 
ized to be levied by this article of the organic law of the State and 
limited thereto, has wholly been levied by the Legislature and ap- 
plied to purposes other than the payment of the bonds or coupons 
of relator; hence there is no power to levy or collect the tax asked 
for by relator. 

The auditor can be compelled by mandamus only to per- 

116 form a purely ministerial duty clearly prescribed by law. In 

these proceedings it is sought to compel him to the perform- 

ance of an act in direct violation of the constitution and the laws 
of the State. 

In the suit of those relators against the Board of Liquidation of 
the State of La., No. 8317 in the honorable the fifth district court, 
No. 6989 in the honorable the State supreme court, and No. 283 in 
the honorable the Supreme Court of the United States, it was de- | 
cided that relator’s bonds were not legal and valid obligations of the 
State; that they were issued in violation of the constitution and law 
and without any valid consideration ; that relators were affected 
with notice of the requirements, conditions, and provisions of the 
law under which they were issued, and that those requirements and 
conditions had not been complied with. | 

If the questions then decided do not form res adjudicata they cer- 
tainly tend to show that it is not the ministerial duty of the auditor 
to recognize them and levy and collect a tax to satisfy them. 

Upon the whole there can be no doubt that the writ herein should 
be denied. 

Let judgment be entered herein as prayed for by respondent. 


117 Judgment. 


STATE ex rel. New YORK GUAR- Sees peor en eee 
banana it No. 10679. Civil District Court 
ANTY COMPANY neg oo 
vs - for the Parish of Orleans, Di- 
, vision A. 
ALLEN JUME i, Auditor, etal. J 
For the reasons assigned in the written opinion of the court, this 
day delivered and on file— 
It is ordered, adjudged, and decreed thai there be judgment herein 
Poctea yillt- . 
dismissing relator’s demand at his costs. 
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Judgment rendered March 25d, 1885. 
Judgment signed March 27th, 1885. 


(Signed) A. L. TISSOT, Judge. 


Motion of Appeal. Filed April 7, 1885, and Entered on the Minutes of 
the Same Day. 


STATE ex rel. N. Y. Guaranty & INDEMN NITY COMPANY 
vs. | No. 10679 
ALLEN JUMEL, Auditor, &c.—O. B. STEELE Substituted. 


On motion of Kennard, Howe & Prentiss, attorneys for relator, 
and suggesting that there is error to its prejudice in the final judg- 
ment rendered herein on the 25d day of March, 1885, and signed on 

the 27th day: of March, 1885— 
118 It is ordered that an appeal to the supreme court of Louis- 

lana be granted to the relator from said judgment, returnable 
to the said supreme court on the first Monday of May, 1885 (there 
not being time before that day to prepare the transcript), upon the 
said relator furnishing an appeal bond in the sum of one hunded 
dollars, with good and _ sufficient surety, conditioned as the law 
directs. 


Appeal Bond. Filed April 10, 1885. 


Know all men by these presents — the New York Guaranty & 
Indemnity Company, as principal, and Schnyder Bb. Steers, of New 
Orleans, as surety, are held and firmly bound unto Wm. J. McGee- 
han, clerk of the civil district court for the parish of Orleans, his 
successors, executors, administrators, and assigns, in the sum of one 
hundred dollars ; for the payment whereof we bind ourselves, our 
heirs, executors, and administrators, firmly by these presents. 


Sealed with our seals and dated in the city of New Orleans, on the 
ninth day of April, in the year of our Lord one thousand eight hun- 
dred and eighty-five. 


Whereas the al ove-bounden principal, said N. Y. Guaranty & In- 
demnity Company, has filed a motion of appeal from a final jJudg- 
ment rendered against it in the suit of the State ex rel. N. Y. Guar- 
anty & Indemnity Company vs. Allen Jumel, State auditor, etc., No. 
10679 of the civil district court for the parish of Orleans, on the 

23d day of March, 1885,and signed on the 27th day of 
119 March; 1885, and has obtained an order of appeal : 

Now, the condition of the above obligation is such that — 
the above-bounden principal, said Guaranty & Indemnity Co., shall 
prosecute its said appeal and shall satis fy whatever judgme nt m: LY 
be rendered against it, or that the same shall be satisfied by the pro- 
ceeds of the sale of its estate, real or personal, if it be cast in the ap- 
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peal; otherwise that the said surety, Schnyder B. Steers, shall be 
liable in its place. ; ae! 
THE NEW YORK GUARANTY & 
INDEMNITY CoO. 
(Signed) | KENNARD, HOWE & PRENTISS. 
. S. B. STEERS. 


Signed, sealed, and delivered in the presence of— 
(Signed) W. W. HOWE. 
” MASSIE BURTON. 
| 120 Certificate. 
| STATE OF LOUISIANA: | 
Civil District Court for the Parish of Orleans. 


I, W. J. McGeehan, clerk of the civil district court for the parish 
of Orleans, do hereby certify that the foregoing one hundred and _ 
i sixty-five pages do contain a true, correct, and complete transcript 
of all the proceedings had, documents filed, testimony and evidence 
adduced upon the trial of the cause wherein the State of Louisiana 
on the relation of the New York Guaranty & Indemnity Company 
is plaintiffand Ailen Jumel, auditor of public accounts—O. B. Steele, 
substituted—as defendant, instituted in this court and now in the 
records thereof, under No. 10679 of its docket, except the document 
mentioned in note of evidence and which is there agreed shall go 
upon the original and by sample, or shall be referred to in printed 
reports, viz: Charter “A,” bond 192 C; opinion of supreme court of 
Louisiana in case of Solomon & Simpson, No. 3558, and opinion of 
Supreme Court of U.S., 15 Otto, page 622. 

In testimony whereof I have hereunto set my hand and affixed 
the impress of the seal of said court, at the city of New Orleans, on 
this 15th day of May, in the year of our Lord one thousand eight 
hundred and eighty-five, and in the one hundred and ninth year of 
the Independence of the United States of America. 

[SEAL. | (Signed) W. J. McGEEHAN, Clerk. 


121 Proceedings in the State Supreme Court. 
Motion and Order for Time. 
Extract from the Minutes of May 4th, 1885. 


The court was duly opened, pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice; Felix P. 
+ » ‘ rin . 7 ™ 
Poche, Robert B. Todd, Thomas C. Manning, Charles E. Fenner, 
associate justices. 
STATE ex rel. NEW YORK Guaranty & INDEMNITY 
COMPANY ee 
* - No. 9469. 


| 
: { 
ALLEN JUMEL, ce. } 


On motion of Kennard, Howe & Prentiss, of counsel for relators 
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and appellants, and their affidavits being considered, it is ordered 
that the return day for the appeal in this case be extended to the 
third Monday of May, 1885. 


Assignment of Errors. Filed May 22d, 1885. 
Supreme Court of the State of Louisiana. 


STATE ex rel. NEW YORK GUARANTY & INDEMNITY ) 
COMPANY . 
| | No. 9469. 
US. | 
ALLEN JUMEL, Auditor—O. B. Steere Substituted. ) 


Assignment of errors. 


And now comes relator in this cause and assigns for error in the 
judgment of the lower court the following: 
122 1. The lower court erred in holding that the right of re- 
lator to demand what is demanded in the prayer of its peti- 
tion has been or could be taken away by the 14th article of the con- 
stitution of Louisiana of 1879, dividing the powers of government 
into three distinct departments and confiding each to a separate 
body of magistracy:; and relator claims, with respect to this ruling, 
its rights under the tenth section of article one of the Constitution 
of the United States, forbidding a State to pass any law impairing 
the obligation of a contract, of which rights it has been deprived by 
said ruling. 

2. The lower court erred in holding that, conceding the validity 
of the 7th section of the act 116 of 1869 of the General Assembly, 
at the time of its enactment the power conferred and duty devolved 
thereby on the auditor was and could be taken away by the article 
15 of the constitution of Louisiana of 1879, and relator claims, with 
respect to this ruling, its rights under the tenth section of article 
first of the Constitution of the United States, forbidding a State to 
pass any law impairing the obligations of contracts, of which rights 
it has been deprived by said ruling. 

o. The lower court erred in holding that the said act 116 of 1869, 
and especially the seventh section thereof, is repealed by act No. 3 
of 1874 and act No. 55 of 1874, so that the auditor could no longer 
exercise the power conferred and duly imposed by said act of 1869, 
and relator claims with respect to this ruling its rights under the 

tenth section of the article first of the Constitution of the 
125 United States, forbidding a State to pass any law impairing 

the obligation of contracts, of which rights it has been de- 
prived by said ruling. 

4. The lower court erred in holding that the grant of State aid 
under the act 116 of 1869 ts repealed and annulled by section 12 of 
said act No. 3 of 1874 and by the act No. 55 of 1874, and relator 
claims, with respect to this ruling, its rights under section ten, arti- 
cle one, of the Constitution of the United States, forbidding a State 
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to pass any law impairing the obligation of its contracts, of which 
rights it has been deprived by said ruling. 

5. Tbe lower court erred in holding that the power of the auditor 
to comply with the demand of relator has been taken away by the 
209th article of the constitution of Louisiana of 1879, and relator 
claims, with respect to this ruling, its rights under section ten, arti- 
cle one, of the Constitution of the United States, forbidding a State 
to pass any law impairing the obligation of contracts, of which 
rights it has been deprived by said ruling. 

6. The lower court erred in declaring that in the cause No. 6939 
of the supreme court of Louisiana and No. 233 (Oct. term, 1881) of 
the Supreme Court of the United States it was decided that the re- 
lator’s bonds were not legal’and valid obligations of the State; that 
they were issued in v iolation of the constitution and law and with- 
out any valid consideration ; that relators were affected with notice 
of the requirements, conditions, and provisions of the law 
124 = under which they were issued, and that those conditions and 
requirements had not been complied with, and hence that it 
is not the ministerial duty of the auditor to comply with the demand 
of we 
The lower court erred in denying the writ prayed for by re- 
ines and in dismissing its demand. 

And for said errors aud the others apparent in the record relator 
prays that the judgment appealed from may be reversed and judg- 
ment rendered for relator, as prayed for, and for general relief. 


(Signed) KENNARD, HOWE & PRENTISS, 
Attorneys for Relators. 


Continuance. 
Extract from the Minutes of Thursday, November 19th, 1885. 


The court was duly opened pursuant to adjournment. 

Present: ‘Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert Bb. Todd, Thomas C. Manning, Charles E. Fenner, 
associate justices. . 


STATE ex rel. New YORK GUARANTY & INDEMNITY 
COMPANY 
Us, 


ALLEN JUMEL, ce. 


| No. 9469. 


This case was duly called for trial and, by written consent of 
counsel for parties in interest, ordered continued. 
125 Called, and Appearance. 


Extract from the Minutes of Tuesday, March 16th, 1886. 


The court was duly opened pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice ; Felix P. 
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Poche, Robert B. Todd, Thomas C. Manning, Charles EK. Fenner, 
associate Justices. : 


STATE ex rel. NEw YORK GUARANTY & INDEMNITY 
CoMPAN . ' 
-_ - No. 9469. 
vs. 
ALLEN JUMEL, Xe. | 


This case was duly called for trial and, after hearing argument of 
W. W. Howe, of counsel for plaintiffs and appellants, was ordered 
continued for oral argument to Wednesday, March 17th, 1886, at 11 
o’clock a. m. 


Argued and Submitted. 
Extract from the Minutes of Wednesday, March 17th, 1886. 


STATE ex rel. NEw YORK GUARANTY & INDEMNITY 
COMPANY . 
-No. 9469. 


vs. 
ALLEN JUMEL, Kc. } ) 


Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert B. Todd, Thomas C. Manning, Charles I. Fenner, 
associate justices. 

This case, continued from yesterday for oral argument, came up 
for trial and, after hearing argument of counsel—M. J. Cunningham, 
for the State, and W. W. Howe, for plaintiff and appellant—was 
ordered submitted on the briefs and papers filed. 


126 Final Decree and Opinion. 
Extract from the Minutes of Monday, April 5th, 1886. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert B. Todd, Thomas C. Manning, Charles E. Fenner, 
associate justices. 

His honor Mr. Chief Justice Bermudez pronounced the opinion 
and judgment of the court in the following case : 


STATE ex rel. New YORK GuARANTY & ) No. 9469. Appeal from 
INDEMNITY COMPANY | the Civil District Court 

vs. ( for the Parish of Or- 

ALLEN JUMEL, «ce. } leans. 


The judgment appealed from is affirmed with costs. 


i Oe py Fie 
Se ae La ea on S 
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127 Final Decree and Opinion. 
Supreme Court of the State of Louisiana. 
CLERK’s Orrice, New OrLEANS, April Sth, 1586. 


STATE ex rel. New YorK GuARANTY & INDEMNITY Com- 


_ \ No. 9469. 
US. 
ALLEN JUMEL, Auditor. | ) 


Appeal from the civil district court for the parish of Orleans. 


Mr. Chief Justice Bermudez delivered the opinion and decree of 
the court in the words and figures following, to wit: 


This is an application for a mandamus to compel the State auditor 
to perform what is represented as a ministerial duty. 

The relatrix company charges that it owns $250,000 of the bonds 
of the State issued under the provisions of act No. 116 of 1869; that 
the interest has been paid thereon up to 1873, none being paid 
since; that by the 7th section of said act it is made the duty of the 
State auditor to calculate the rate of taxation on the total assessed 
value of property in the State sufficient to pay the interest, and to 
notify said rate, when fixed, to the tux-collectors, requiring them to 
collect the same in manner provided by law. 

The auditor, among other defenses, sets up substantially that this 
is a proceeding to enforce a State contract; that the State is not 

a party to the suit; that he has no authority to represent 
128 the State in it; that whatever duty and power were once 

imposed on the State auditor by the 7th section invoked have 
ceased to form part of his functions, because forbidden by the State 
constitution, which prohibits the levy of State taxes for any purpose 
in excess of six mills; that the court has no jurisdiction on the sub- 
ject-matter, and cannot compel him to make the computation asked 
and issue instructions for the collection of the tax thus ascertained. 

From an adverse judgment the relatrix company has appealed. 

It is proper to premise that it appears from the record that the 
present plaintiff, as the holder of the same bonds, took steps to have 
them funded at the rate of sixty cents on the dollar, as a compro- 
mise, under the terms of act No. 11 of 1875, contradictorily with the 
State board of liquidation, but was not allowed to do so, the court 
holding that the bonds had not issued “in strict conformity to law 
and fora valid consideration,” and that want of knowledge of the 
fraud and acquisition for a valid consideration would not relieve 
third parties. . 

Manning’s U. R. C., p. 198. 


On writ of error, the United States Supreme Court, after review- 
ing the facts, considered that the question was not whether, in an 
authorized action against the State, act 11 permitted the note to 
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prove, as against a bona fide holder, that the bond was invalid, but 
whether such holder was entitled to the funding offered to holders 
of securities valid in the hands of the first taker. 

The court held that every Jegal right which the original holder 
acquired still remained and was enforceable by the company, the 

obligation of the State to pay continuing to exist and the 
129 judgement refusing the finding being no bar to any proper 
proceeding for payment. 

The court, on the Federal question, distinctly observed that the 
State had a right to say, when she proposed a scheme for the com- 
promise of her debts, that auditors should be included, and that as 
the act in question, No. 11 of 1875, did not impair the obligation of 
the contract with the first taker it was not to be viewed as uncon- 
stitutional. 

The Federal question having: been correctly decided below, the 
judgment was consequently affirmed. 

The present proceeding contemplates the enforcement of the con- 
tract of the State with the first taker, insisting on specific perform- 
ance by the levying and collecting of the required tax | 

The State auditor denies the jurisdiction of the court because it is 
a suit against the State, who is not made a party and who has never 
consented to become such, because he does not and cannot represent 
the State, the duties and powers conferred by the section relied on 
having been recalled by the constitution. 

The fact is that the State is the real defendant in the case, and 
that she has not been made a party. 

Neither does the act of 1869, nor any other leg islation, permit the 
State to be sued in this or any other similar action. 

It would be pure loss of time to reason and to adduce authorities 
to show that the pretensions of plaintiff cannot be adjudicated upon 
in the absence of the State, for it is self-evident that the remedy 
asked could not be allowed without finally determining that the 
bonds sued on constitute part of the indebtedness of the State which 
must be paid. This cannot be done. 

But the relatrix company claims that suit was authorized 
130 by the act of 1869, section 7, against the State represented by 
the auditor; that the suit is thus brought, and that the cde- 

fense does not hold good. 

It is sufficient to say that if this was ever so, the authority to sue 
as well as to be sued were[was] formally revoked by the State in the 
exercise of hersupreme political power, as results from the prohibitions 
placed by her constitution against the levy and collection of any 
State tax in excess of six mills. 

V. Const., art. 209, and the State debt ordinance. 


In the case of Louisiana vs. Jumel, and of Elliot vs. Nitty, both 
taken from the United States circuit court for the eastern district of 
Louisiana to the U.S. Supreme Court, in which it was sought to 
take from the State treasury, by proceedings against the auditor and 
the treasurer, money collected. to pay coupons of the State bonds 
maturing on ‘January 1, 1880, and diverted by the debt ordinance, 
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which forms part of the constitution, and applied to other and inde- 
pendent purposes, the Supreme Court of the U. S. distinctly held 
that the ordinance having forbidden the payment of the interest 
and withdrawn from the State officers the means of carrying her 
contract into effect, the execution of the contract could not be en- 
forced nor the relief sought awarded in a suit to which the State is 
not a party and which is brought against officers who are merely 
obeying the positive orders of the supreme political powers of the 
State. 

107 U.S., 712 (X VII Otto). 

See also 33 A., 498, quoted with approbation. 


The reply of the relatrix company to this position is that the 
doctrine is established and familiar that as to the contract 
13 rights acquired by it no provision of the constitution of 1879 
can have any legal effect. In support many authorities are 
quoted, but they have no bearing. They differ toto cwlo, as not one 
refers to a suit by an individual to enforce a state contract affected 
by some constitutional provision expressing the adverse will of the 
State to the execution of the contract. | 
It was long since solemnly announced by the Suprcme Court of 
the United States, through the organ of Chief Justice Taney : 
“Those who deal in the bonds and obligations of a sovereign are 
aware that they must rely altogether on the sense of justice and 
good faith of the State, and that the judiciary of the State and the 
courts of the United States are expressly prohibited from exercising 
such jurisdiction.” 
Bank of Washington vs. Arkansas, 20 How., 5380. 


This announcement has never been questioned or gainsaid, so well 
founded is it on principles of the highest.order in political economy. 
oo A., 511-2. 

In the Virginia coupon cases, 114 U.S., 552, the principle was re- 
adjudged, the court, by a mere majority, holding, however, that it 
did not apply to a case in which the State actively attempted a vio- 
lation of its contract. 

The main question there was, after the State had issued her bonds 
with coupons to be received in payment of taxes, the State could 
revoke the right to give — in payment, and, where an offer or ten- 
der had been made, whether the State could seize the taxed property 
and subject it to the claim. 

The injunction was maintained. 
132 In that case, nevertheless, four justices dissenting, one of 
them, Mr. Justice Bradley, well said: 

* * * “No State can be coerced into a fulfillment of its con- 
tracts and obligations to individuals by the instrumentality of the 
Federal judiciary.” 

It is true it cannot proceed against them contrary to its contract ; 
but, on the other hand, it cannot be proceeded against on its con- 
tract. All those who deal with a State have notice of this funda- 
mental condition. They know or are bound to know that they 
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must depend upon the faith of the State for the performance of its 
contracts, just as if no Federal Constitution existed, and cannot re- 
sort to compulsion, unless the State chooses to permit itself to be 
sued. 

Moreover, the eleventh amendment is not intended as a mere for- 
mula of words to be slurred over the subtle methods of interpreta- 
tion, so as to give it as literal compliance without regarding its 
substantial meaning and purpose. It is a grave and solemn condi- 
tion exacted by sovereign States for the purpose of preserving and 
vindicating their sovereign rights to deal with their creditors or 
others propounding claims against them according to their own 
views of what may be required by public faith and the necessity of 
the body politic. | | 

We have no right, if we were disposed, to fritter away the sub- 
stance of this solemn stipulation by any neat and skillful manipu- 
lation of its words. We are bound to give it its full and substantial 
meaning and effect. It is only time [thus] that all public instru- 

ments should be construed. 
133 In the matter now under consideration we conclude that, 
as the object in view is the enforcement of a contract of the 
State; as the State is not, directly or indirectly, a party to the suit; 
as the defendant has no authority to represent the State, we have 
no jurisdiction to hear the cause and determine whether or not the 
obligation of the contract has been impaired. 

Under such circumstances, the judgment appealed from is affirmed, 

with costs. 


134 Petition for Writ of Error. 
Supreme Court of the State of Louisiana. 
STATE ex rel. THE NEw YORK GUARANTY & INDEMNITY } 
CoMPANY 


: vs. N ( 
- . + ° a * oO. 9469. 
ALLEN JuUMEL, Auditor, &c.; OLttver B. Sreeie, Auditor |{ 
. of Public Accounts of the State of Louisiana, Substi- 


tuted as Defendant. : 


To the Honorable Edward Bermudez, chief justice of the supreme 
court of the State of Louisiana: 


The petition of the New York Guaranty & Indemnity Company, 
relator in the above-entitled cause, respectfully represents— 
- That on the 5th day of April, 1886, the honorable the supreme 
court of Louisiana rendered its opinion and decree in the above-en- 
titled cause affirming the judgment of the lower court, and which 
opinion, decree, and judgment of the said supreme court was against 
petitioner and in favor of Oliver B. Steele, auditor of public accounts 
of the State of Louisiana, who was respondent in the cause and who 
had, by order of the lower court, before answer there filed, been sub- 
stituted as defendant in lieu of his predecessor in office, Allen Jumel ; 
that said decree or judgment of said supreme court is a final judg- 
10—140. | 
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ment of the highest court of law and equity in Louisiana in which 
a decision could be had in said suit. 
155 That there was drawn in question in said ‘suit by relator 
the validity of sundry statutes of Louisiana and provisions 
of its constitution, and especially the acts Nos. 3, 4, and 55 of 1874, 
and the provisions of the constitution of 1879 with respect to powers 
of government and the State debt on the ground of their being re- 
pugnant to the Constitution of the United States, and especially its 
provision forbidding the impairment of contracts, and the said de- 
cision was in favor of the validity of said statutes and constitutional 
provisions of Louisiana. 

That there were claimed in said suit rights in behalf of relator 
under the act 116 of 1869 of Louisiana, and protected under the 
Constitution of the United States, and especially by the clauses pro- 
tecting contracts from impairment, and said decision was against 
the claims of petitioner. Under the Constitution of the United 
States, as by the pleadings, proceedings, and decrees in said cause 
and the assignments of error will appear, petitioner shows that it is 
entitled in law and justice to a writ of error to the Supreme Court’ 
of the United States in order that said judgment or decree may be 
there corrected. | 

And it prays for the same and for citation to be addressed to said 
Oliver Bb. Steele, auditor of public accounts of the State of Louisi- 
ana, and that your honor will fix and affirm a proper bond, and for 
general relief. : 

(Signed) KENNARD, HOWE & PRENTISS, 
Attorneys for Petitioner, Relator. 


136 Order. 


Writ allowed on bonds and security being furnished for two hun- 
dred and fifty dollars, conditioned as the law directs, although I see 
not what the cecision was which determined any Federal question 
adversely to petitioner. 

N. O., June 3d, 1886. 

(Signed) EK. BERMUDEZ, 
Chief Justice Supreme Court of the State of Louisiana. 


' Bond for Writ of Error. 


Supreme Court of Louisiana. 
No. 9469. 


DEMNITY Co. 
vs. 
QO. B. STEELE, Substituted. J 


STaTE ex rel. N. Y. GUARANTY & at 


Know ye all men by these presents that we, The New York 
Guaranty and Indemnity Company of the City of New York and 
William W. Howe, of New Orleans, as surety, are held and firmly 
bound unto Oliver B. Steele, auditor of public accounts of the State 4 
of Louisiana, in the full and just sum of two hundred and fifty dol- 


_— -_ 
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lars, to be paid to the said Oliver B. Steele, auditor of public ac- 
counts of the State of Louisiana, his successors and certain attorney, 
-executors, administrator-, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, ad- 
137. ~=minstrators, jointly and severaily, by these presents. 
Sealed with our seals and dated this — day of June, in the 
year of our Lord one thousand eight hundred and eighty-six 

Whereas lately, at the term of the supreme court of Louisiana, 
sitting in New Orleans, in a suit No. 9469, depending in said court, 
wherein the State of Louisiana ex rel. The New York Guaranty & 
Indemnity Company was plaintiff and the said Oliver B. Steele, 
State auditor as aforesaid, was defendant, judgment was rendered 
against the plaintiff, relator, and in favor of said defendant; and the 
plaintiff, relator, having obtained a writ of error and filed a eopy 
thereof in the clerk’s office of the said circuit court to reverse the 
judgment in the aforesaid suit, and a citation directed to the said 
Oliver B. Steele, auditor, &c., citing and admonishing him to be and 
appear in the Supreme Court of the United States to be holden at 
Washington the second Monday of October next : 

Now, the condition of the above obligation issuch that if the said 
plaintiff in error, relator as aforesaid, shall prosecute its writ to 
effect and answer all costs if it fails to make its plea good, then the 
above obligation to be void ; else to remain in full force and virtue. 


THE NEW YORK GUARANTY & 
INDEMNITY CoO. 


(Signed) KENNARD, HOWE & PRENTISS. 
(Signed) ——W. W. HOWE. 


Sealed and delivered in the presence of— 
(Signed) MASSIE BURTON. 


138 UNITED STATES OF AMERICA, 
State of Louisiana, Parish of Orleans: 


Personally appeared William W. Howe, who, being duly sworn, 
deposes and s says that he is the surety on the within bond : that he 
resides in New Orleans, and is worth the full sum of two hundred 
and fifty dollars over and above all his debts and liabilities and 
property exempt from execution. 


(Signed) | W. W. HOWE. 


Subscribed and sworn before me this 2d day of June, 1886. 
[SEAL. | (Signed) OCTAVE MOREL, Not. Pub. 


Approved. 
(Signed) 7 i. BERMUDEZ, 
Chief Justice. 


GUARANTY AND 
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THE 


THE STATE OF LA. N. 


EX REL. 


Citation. 


THE UNITED STATES OF AMERICA: 
On writ of error to supreme court of Louisiana. 


The President of the United States to Oliver B. Steele, auditor of 
public accounts of the State of Louisiana (substituted for Allen 
Jumel, auditor, &c.), Greeting : 7 
You are hereby cited and admonished to be and appear at a Su- 

preme Court of the United States, to be holden at Washington on 

the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Louisiana, at New Or- | 
leans, wherein The State of Louisiana on the relation of the New 

York Guaranty & Indemnity Company is plaintiff in error and you 

are defendant in error, to show cause, if any there be, why the judg- 

ment rendered against the said plaintiff in error, as in said writ of 

; error mentioned, should not be corrected and why speedy justice 

should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this third day of June, in the 
| year of our Lord one thousand eight hundred and eighty-six. 

[SEAL. | (Signed) EK. BERMUDEZ, 
Chief Justice of the Supreme Court of the State of Louisiana. 


140 Service Accepted. 


Service of within citation acknowledged. 
(Signed) M. J. CUNNINGHAM, 


Attorney General of Louisiana, for Defendant in Error. 


141 Certificate of the Clerk. 
UNITED STATES OF AMERICA, State of Louisiana: 
Supreme Court of the State of Louisiana. 


I, George W. Dupre, clerk of the supreme court of the State of 
Louisiana, holding sessions at the city of New Orleans, do hereby 
certify that the foregoing one hundred and forty pages contain a 
full, true, and complete transcript of the proceedings had in the civil 
district court for the parish of Orleans ina certain suit wherein State 
ex rel. New York Guaranty & Indemnity Company were [ was] plain- 
tiff and Allen Jumel, auditor of public accounts, was defendant, and_ 
also of all proceedings had in this supreme court in the appeal taken 
by said plaintiff, which appeal is now on the files thereof under No. 


9469. 


Seal Supreme Court of 
the State of Louisiana. 


[In testimony whereof I have hereunto 
set my hand and affixed the seal of this 
court this 12th day of July, 1886. { 
GEORGE W. DUPRE, Clerk. 
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142 Certificate of the Judge. 
UNITED STATES OF AMERICA, State of Louisiana : 
Supreme Court of the State of Louisiana. 


I, Felix P. Poche, associate justice, acting chief justice, of the su- 
-preme court of the State of Louisiana, do hereby certify that George 
W. Dupre is clerk of the supreme court of the State of Louisiana ; 
that the signature of George W. Dupre to the within certificate is in 
the proper handwriting of him, the said clerk ; that said certificate 
is in due form of law, and that full faith and credit are due to all 
his official acts as such. 
In testimony whereof I have hereunto set my hand and seal, at 
the city of New Orleans, this 12th day of July, 1886. 
[Seal Supreme Court of the State of Louisiana. ] 
fh’. P. POCHE, 
Associate Justice, Acting Chief Justice. 


143. UnitTep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of Louisiana, holding sessions in the 
city of New Orleans, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of Louis- 
iana, at the city of New Orleans, before you or some of you, being 
the highest court of law or equity of the said State in which a de- 
cision could be had in the said suit between The State of Louisiana 
on the relation of the New York Guaranty and Indemnity Company, 
as plaintiff, and Oliver B. Steele, auditor of public accounts of the 
State of Louisiana (substituted for Allen Jumel, his predecessor in 
office), as defendant, said suit bearing the number 9469 of the docket 
of said supreme court of Louisiana and being entitled The State of 
Louisiana ex rel. The New York Guaranty and Indemnity Company 
vs. Allen Jumel, auditor, &c., vs. Allen Jumel, auditor, &c., O. B. Steele, 
auditor, &c., substituted, wherein was drawn in question the validity 
of a statute of or an authority exercised under said State, on the 
ground of their being repugnant to the Constitution of the United 
States, and the decision was in favor of such their validity, and 

wherein was drawn in question the construction of a clause 
144 ~— of the Constitution of the United States and the decision was 

against the title, right, privilege, or exemption specially set up 
or claimed under such clause of the said Constitution, a manifest error 
hath happened, to the great damage of the said plaintiff and relator, 
The New York Guaranty and Indemnity Company, as by its com- 
plaint appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if Judgment be therein 
given, that then, under your seal, distinctly and openly, you send 


78 THE STATE OF LA. EX REL. THE N. Y. GUARANTY AND 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs of 
the United States should be done. 
Seal U.S. Circuit Court Be tegge wr the Honorable Morrison R. 

for the 5th Circuit &  21t@: Chief Justice of the said Supreme 

“ene Court, the 5rd day of June, in the year of 

Eastern District of Arinhee age 00: ) 

- our Lord one thousand eight hundred and 
ge eighty-six. 

EK. R. HUNT, 
Clerk of the Circuit Court of the United States for the 
Eastern District of Louisiana. 
Allowed by— 3 
E. BERMUDEZ, 
Chief Justice of the Supreme Court 
of the State of Louisiana. 


145 | Endorsed:] (Supreme court of Louisiana.) No. 9469. State 

ex rel. N. Y. Guaranty & Indemnity Company versus Allen 
Jumel, &c., Oliver B. Steele, auditor, &c., substituted. Writ of error. 
Supreme court of La. Filed June 3d, 1886. John Augustin, d’y 
clerk. 


146 ‘Tue UNITED STATES OF AMERICA: 
On writ of error to supreme court of Louisiana. 


The President of the United States to Oliver B. Steele, auditor of 
public accounts of the State of Louisiana (substituted for Allen 
Jumel, auditor, &c.), Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of Louisiana, at 
New Orleans, wherein The State of Louisiana on the relation of the 
New York Guaranty and Indemnity Company is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in said 
writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this third day of June, in the 
year of our Lord one thousand eight hundred and eighty-six. 


[Seal Supreme Court of the State of Louisiana. ] 
| Ek. BERMUDEZ, 
Chief Justice of the Supreme Court of the State of Louisiana. 
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147 [Endorsed :] Supreme court of Louisiana. No. 9469. State 

ex rel. N. York Guaranty & Indemnity Company vs. Allen 
Jumel, &c. Citation. Marshal’s return. Supreme court of Louis- 
iana. Filed Ju. 7, 1886. George W. Dupre, clerk. 


Service of within citation acknowledged. 


M. J. CUNNINGHAM, 
Attorney General of La., for Def’t in Error. 


New Orleans, June 5th, 1886. 


Endorsed on cover: Louisiana supreme court. No. 140. The 
State of Louisiana ex rel. The New York Guaranty and Indemnity 
Company, plaintiff in error, vs. Oliver B. Steele, auditor of public 
accounts of Louisiana, substituted for Allen Jumel, auditor, &c. 
Filed October 11, 1886. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1889. 
No. 140. 


STATE EX REL. NEW YORK GUARANTY AND INDEM- 
NITY COMPANY 


VETSUS 


O. B. STEELE, Aupiror, Erc., SuBstTITUuTED. 


BRIEF OF RELATOR, PLAINTIFF IN ERROR, 


W. W. HOWE, 
Of Counsel for Relator, Plaintiff in Error. 


DECEMBER, 1889. 


T. H. Thomason, Printer, New Orleans. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1889. 


No. 140. 


STATE EX REL. NEW YORK GUARANTY AND INDEM- 


NITY COMPANY 
VPeTSIUS 


O. B. STEELE, Avupiror, Etc., SusBstiTuTED. 


BRIEF OF RELATOR, PLAINTIFF. IN ERROR. 


THE Facts. 

The relator, about July, 1871, became ,the holder in good faith 
before maturity and for value of the bonds involved in this con- 
troversy. It advanced the sum of $200,000 on these securities, and 
the money went to the object for which it was destined, pp. 20. 
21 and 44,45. The Supreme Court of Louisiana had already 
decided, in May, 1871, at the request and for the benefit of the 
State, in the case of Solomon and Simpson, 23 Annual Reports, 
p. 405, that the bonds constituted a part of the State Debt, and 
this decision had gone out to the financial world. The canal, to 
aid which the bonds were issued, was constructed so as to become 
a channel of commerce, and is now used daily as such, p. 44. 

The petition, which is verified according to law, shows that the 


bonds were “ made, executed and issued bv the State of Louisi- 
ana, under and in accordance with the provisions of the Act of 


2 


the General Assembly, Number 116 of 1869, entitled ‘An Act 
providing State aid in the construction of thé Mississippi and 
Mexican Gulf Ship Canal and for the issue of State bonds there- 
for,’ approved March 8th, 1869, each of said bonds being for the 
sum of one thousand dollars, and having fifty-one coupons at- 
tached of thirty-six 50-100 dollars each, payable respectively on 
the Ist March and Ist September of each year until the maturliy 
of said bonds. 

“That each of said bonds is dated March 1st, 1869, is endorsed 
by the President and Treasurer of said Canal Company, and has 
thirty years torun. A list of said bonds bv their numbers is 
hereto attached as part hereof and as Exhibit ‘ B.’ Said bonds are 
signed by the Governor and Secretary of State of Louisiana and 
have the seal of the State affixed; and certify, under said signa- 
tures and seal, that said bonds have each been issued for the pur- 
poses of said Act, to aid in the construction of the Mississippi 
and Mexican Gulf Ship Canal, and, that for the principal and 
accruing interest on said bonds, the faith and credit of the State 
of Louisiana are pledged by said Act of the General Assembly 
No. 116, approved March 8th, 1869, and which is published in 
full on the reverse, of each of said bonds, as by the said bonds 
will more fully appear, and one of said bonds with its coupons 
being No. 192, is hereto annexed as Exhibit ‘C’ as’a sample of 
the whole, the rest being the same, except in serial number. 

“That said bonds have been repeatedly recognized as a part of 
the State Debt by all branches of the State Government. and 
were pleaded and recognized as such by and for the benefit of 
the State. in the case of the State vs. Graham, No. 8358 of the 
Docket of the Supreme Court of Louisiana. (23 An. 405.) 

“ That the interest was duly paid by the State on said bonds, 
up to and including Ist September, 1873, but none has been paid 
since that tinie. and the arrears of interest on the whole issue, 
to-wit: on the issue of $474,000, or what remains outstanding up 
to September, 1883, is upwards of $200,000, which it is the duty 


of the State of Louisiana to pay, but which payment has been. 


neglected and refused. That the said Canal Company has, since 
September, 1873, failed to meet any of its obligations under the 
fourth and sixth Sections of said Act, and the deficit in interest, 
being as aforesaid, it is the duty of the Auditor of Public Ac- 
counts to proceed under and execute the said law, No. 116 of 1869, 
so far as he is concerned, and especially the seventh Section 
thereof, by calculating the rate of taxation on the total assessed 
value of all the movable and immovable property in the State, 
sufficient to pay said deficit in interest, and by notifving the sev- 
eral sheriffs and tax collectors of the rate of taxation so ascer- 
tained, and fixed, and to require them to collect the same, in the 
manner provided by law, for other taxes. 
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“That the arrears of interest due relator exceed the sum of 
$180,000. 

“That relator has duly demanded of Allen Jumel, the Auditor 
of Public Accounts of the State of Louisiana, that he should per- 
form his duty under said law as aforesaid, and he has refused to 
do so.” 

The relator prayed that a mandamus may issue herein accord- 
ing to law, commanding said Allen Jumel, Auditor of Public Ac- 
counts of the State of Louisiana, to comply with his duty in the 
premises, under and in accordance with the Act No. 116 of 1869, 
and especially under the seventh Section thereof, by calculating 
the rate of taxation on all the movable and immovable property 
in the State, sufficient to comply with its provisions and by no- 


tifving the proper officers to collect the same, ete. 


The seventh Section of Act No. 116 of 1869, which is referred to 
in the petition and printed on each of the bonds, is quoted in 
the opinion of the lower court, p. 62,and the whole Act is printed 
in the Appendix. 

The alternative writ of mandamus was duly issued. There- 
after the present Auditor, O. B. Steele (who is still Auditor, and 
will be until 1892) was substituted as defendant, and filed his 
answer. The Answer does not traverse, specially, any allegation 
of fact in the petition of relator, but simply raises questions of 


law in the nature of peremptory exceptions, as follows, pp. 6-8: 


1. That the Auditor cannot levy a tax, such levy being a legis- 
lative act. 

2. That by the Acts No.3 and No. 55 of 1874, the grant of 
State aid to the Canal Company was repealed, and the respond- 
ent forbidden to comply with the mandamus sued out by 
relator. 

3. That the State tax is limited to six mills,and the whole of 
that has been levied. 

4, That this is virtually a suit against the State, which can- 


not be maintained. 


4 

5. That in the suit of the.relator against the Board of Liqui- 
dation, No. 8317, Fifth District Court, No. 6939 of the Supreme 
Court of Louisiana, and No. 233 of the Supreme Court of the 
United States, it had been decided that relator’s bonds are not 
legal and valid obligations of the State. 

6. By supplement, that the Act No. 116 of 1869 was invalid 
under the Constitution of 1868, because it did not provide ade- 
quate means for payment of principal and interest of the bonds. 
This point, however, was not urged below, nor noticed by either 
Court, and is, we presume, abandoned. 

The petition being verified according to law, and there being 
no special traverse in the answer of any averment of fact, and the 
defenses being in the nature of peremptory exceptions, the facts 
sworn to are taken for true. Watts vs. Poliec Jury, 11 An. 141; 
C. P. 841, 843; Levy vs. English, 4 Ark. p. 67; Com. Bank vs. 
Canal Com., 10 Wendell, 25. 

To prevent any cavil, however, further and full proof was 
made, showing that the allegations of fact in the petition are 
strictly correct. See note of evidence, pp. 9-39, and the docu- 
ments therein set forth. : 

The Judge of the Civil District Court refused the mandamus, 
for reasons printed at pp. 61-64, and the relator appealed to the 
Supreme Court of Louisiana—and filed assignments of error, pp. 
67-68. 

The Supreme Court affirmed the judgment appealed from in the 
opinion and decree found at pp. 70-73, and thereupon the cause 
was brought by writ of error to this Court, pp. 77-78. 

The bond which was made part of the petition and as a 
sample of the 250 which were offered ‘in evidence, is copied in 
the Appendix of this brief, and contains on the back the Act 
of 1869, referred to; see note of evidence p. 9, consent p. 10. 

The only defense really urged in the case is that all our rights 
and remedies have been since 1871 taken away by the enact- 
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ments set up by respondent, or referred to by the courts below, 
and which we shall print in the appendix hereof; to which we 
shall reply, that these enactments, as to the bona fide holder of 
the bonds are null and void, and reputed as not written, and 


that this Court has the power to so declare. 


a ASSIGNMENT OF ERRORS. 
‘| 1. The Supreme Court of Louisiana erred in affirming the 
judgment of the Court of first instance, refusing the mandamus, 


bP . 


the only ground for refusing the relief being found in Statutes 
and constitutional enactments of Louisiana, which, as construed 
by the Court to deny or take away relator’s rights and remedies 
are null and void, being in conflict with Section 10 of Article 1, 
of the Constitution of the United States, which forbids a State 
to pass any law impairing the obligation of contracts. 

2. The Supreme Court of Louisiana erred in affirming the 


A... | a . iain eo 


judgment of the lower court, so far as it was based on the 14th 
Article of the Constitution of Louisiana of 1879, dividing the 
powers of goverment into three distinct departments, it being man- 
ifest that said Article as construed to deny the relief demanded 
by relator violates Section 10 of Article 1 of the Constitution of 
f the United States, which forbids any State to pass a law impair- 
ing the obligation of contracts. 
i, 3. The Supreme Court of Louisiana erred in affirming the 
judgment of the lower court, so far as it was based on the 15th 
Article of the Constitution of Louisiana of 1879, with respect to 
| the different departments of government; it being manifest that 
- said Article as construed to deny the relief demanded by relator 
; | violates Section 10 of Article 1 of the Constitution of the United 
States, which forbids any state to pass a law impairing the ob- 
ligation of contracts. 
4. The Supreme Court of Louisiana erred in affirming the 


judgment of the lower court, so far as it was based on Article 


6 
202, or other Articles of the Constitution of Louisiana with re- 
spect to taxation, such Articles as so construed to take away 
any rights of relator, being in violation of Section 10 of Article 
1 of the Constitution of the United States, which forbids a 
State to pass any law impairing the obligation of contracts. 

5. The Supreme Court of Louisiana erred in affirming the 
judgment of the lower court, so far as the same was based on the 
Act No. 3, of 1874, to fund the State Debt, such Act, as con- 
strued to take away any right of relator, being in violation of 
‘Section 10 of Article 1 of the Constitution of the United States, 
which forbids a State to pass any law impairing the obligation of 
contracts. 

6. The Supreme Court of Louisiana erred in affirming the judg- 
ment of the lower court, so far as the same was based on the Act 
No. 55 of 1874, which undertook to annul and repeal the tax pro- 
vided in favor of relator, and all remedy to enforce such rights, in 
violation of the Constitution of the United States, Article One, 
Section Ten, forbidding a State to pass any law impairing the 
obligation of contracts. 

7. The Supreme Court of Louisiana erred in affirming the 
judgment of the lower court, so far as it was based on the Article 
209 of the Constitution of Louisiana, limiting State taxation; 
which limitation, so construed, violates the contract rights of 
relator, and the Article One, Section Ten of the Constitution of 
the United States, forbidding a State to pass any law impairing 
the obligation of contracts. 

8. The Supreme Court of Louisiana erred in affirming the 
judgment of the lower court, so far as the same was based on the 
decision cited in the case called “ No. 233” of the docket of this 
Court (reported as Guaranty Company vs. Board of Liquidation, 
105 U.S., p. 622), such decision being incorrectly stated by the 
lower court, and so construed as to militate against the rights of 
relator thereunder. 
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9. The Supreme Court of Louisiana erred in refusing the man- 
damus, and in holding that the Act (116) of 1869 (Section 7) did 
not authorize this proceeding, it being manifest that this ruling 

yas based upon enactments of the State subsequent to such Act, 
which undertook to take away contract rights of relator in viola- 
tion of Article One, Section Ten of the Constitution of the United 
States, forbidding a State to pass any law impairing the obliga- 
tion of contracts. 

10. The Supreme Court of Louisiana erred in holding that 
the right conferred by the 7th Section of the Act 116 of 
1869 was “ formally revoked by the State (of Louisiana) in the 
exercise of her supreme political power, as results from the pro- 
hibitions placed by her Constitution: against the levy and collec- 
tion of any State tax in excess of six mills by Art. 209 of her 


Constitution, and the State Debt Ordinance,” the same, as so 


— construed, violating Article One, Section Ten of the Constitution 


of the United States, which forbids a State to pass any law im- 
pairing the obligation of contracts. 

11. It not being pretended that the right to a mandamus 
did not exist in favor of such a relator in the premises prior to 
the year 1874, and that it does not still exist under the law of 
Louisiana in favor of a relator as against the Auditor of Public 
Accounts, to enforce a ministerial duty generally, the Su- 
preme Court of Louisiana erred in refusing the mandamus 
and in holding that such sole remedy could be taken away 
from relator as to the duty imposed by Section 7 of the Act 116 
of 1869, by the said subsequent enactments, viz: By Act 3 of 
1874, Act 55 of 1874, and by the provisions of the Constitution 
of Louisiana of 1879 respecting taxation and the State Debt, and 
by Constitutional Ordinance of 1879, the fact being that all said 
enactments, undertaking. as they do to repudiate the bonds of 
relator and to take away all remedies for the enforcement of its 


rights, impair the contract rights of relator in the premises and 
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violate ‘Section ten of Article one of the Constitution of the 
United States, which forbids a State to pass any law impairing , 
the obligation of contracts. 

12. The Supreme Court of Louisiana erred in refusing the 7 
mandamus and in holding (pp. 72, 73) that this proceeding was 
forbidden by the Eleventh Amendment of the Constitution of 
the United States. 7 

13. The Supreme Court of Louisiana erred in refusing the 
mandamus and im holding that it had no jurisdiction to hear the 
cause and decide whether the contract rights of relator under 

ait the Act 116 of 1869 had been impaired (p..73), it being obvious , 
that the only reason for so holding was the passage of enact- 
ments by the State of Louisiana which impaired the obligation 
of the said contracts with relator and violated Section ten, 
Article one, of the Constitution of the United States which forbids i 
a State to pass any law impairing the obligations of contracts-- 
said enactments being the Act No. 3 of 1874, Act No. 55 of 1874, 
and the provisions of the Constitution of 1879, known as Articles 
202, 209, and the Debt Ordinance, so-called, which are printed in 
the appendix hereto. 

14. The Supreme Court of Louisiana erred in denying the 
rights of relator on the authority of the federal decisions in the 
cases of Louisiana vs. Jumel, and Elliott vs. Wiltz, 107 U.S. 711, 
and Bank vs. Arkansas, 20 Howard, 530. 


ARGUMENT. 
I. 


The Auditor, in his answer, and the lower Judge, in his 


opinion, seem to have misunderstood, at the outset, the precise 
demand of relator. They seem to think we are asking that the 
Auditor be directed to LEvy a tax. It is, in consequence of this 
misunderstanding, that we find’ them stating repeatedly that 
taxation is a legislative function, and that an executive officer 


9 
cannot levy atax. Wecall attention, at once, to this misappre- 
hension. i 

We are not asking the respondent to levy a tax, nor the Court 
to make him do so. The 7th Section of the Act No. 116 of 1869, as 
quoted by the lower Judge, after providing that the Auditor 
shall estimate the necessary amount of tax, and notify the tax 
collectors thereof, proceeds to declare that “said tax, as ascer- 
tained and fixed, 7s hereby levied on all the movable and immov- 
able property that may be assessed in this State.” 

In other words, the Legislature levies the tax and the Auditor 
simply acts as an arithmetician in calculating the amount 
which each taxpayer is to pay. That our view is correct was 
settled in Flower vs. Legras, 24 An. 205, and State vs. McGinnis, 
26 An. 558, where, under the 9th Section of the Revenue Act of 
1870, Extra Session, p. 180, an interest tax, precisely similar in 
principal, was provided for. There was nothing new or strange 
about the 7th Section of this Act of 1869, or the 9th Section of 
that Act of 1870, Extra Session. Their provision were copied 
from those in the various Acts giving State aid, under the Con- 
stitution of 1852,in regard to the validity of which there was 
never any dispute, and which were decided to be valid in Hamlin 
vs. Board, 30 An. 445. See, for example, the Act in regard to the 
Opelousas R. R., No. 176 of 1855, $4, the Jackson R. R., No. 
177 of same year, Section 4, the Baton Rouge R. R., No. 1354 of 
1857, § 4, and the Grosse Tete road, No. 179 of 1853. 

We do not, therefore, ask that the Auditor be required to levy a 
tax. The tax has been levied by the Legislature in accordance 
with a system that prevailed in Louisiana from 1852 to the time 
that State aid was finally prohibited or disused. We simply ask 
that the Auditor be ordered to estimate the amount of the 
tax. to notify it to the tax collectors for collection, and to per- 
form his other plain ministerial duties under that 7th Section, 


as set out in our petition. 
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IT. 
This disposes at once of all that branch of the defense which 


goes on the assumption that we are calling on the Auditor to leg- 


- 


islate. It follows that the lower. Judge erred in applying against 4 
us the provisions or the 14th, 15th and 202d Articles of the Con- 
stitution of 1879, with regard to the distribution of the powers of 
government, and the Supreme Court of Louisiana erred in affirm- 
ing his judgment, if the affirmance could be placed on this 


ground; and for two reasons: 


oo 
1. Because we are not asking that the Auditor should perform 
s a legislative act, but one purely mathematical and ministerial, 
| and which has been performed in his office repeatedly, for nearly 
thirty years; and, : t 


2. Because, if the relator had a contract right, under that 7th 
Section of the Act of 1869,it could not be taken away by any 


provision, general or special, of the Constitution of 1879, any 


more than by any statute subsequent to 1869. White vs. Hart, P 
13 Wallace, 616; State ex rel. Gas Light Co. vs. City of New 
Orleans, 37 An. 440; Nelson vs. St. Martins Parish, 111 U. S. . 
716; Id. 32 An. 884; Fisk vs. Police Jury, 116 U. S. 131. ae 
| ee : 
The lower Judge erred in deciding that the right of relator to \ 


have the tax estimated and collected was taken away by the 
Acts Nos. 3 and 55 of 1874, and the Supreme Court of Louisiana 
erred in affirming his judgment, if the affirmance can be based 
on this ground. As to the right of the relator and the duty of 
the respondent, these Acts of 1874 are precisely as if they had : 
never been written. Von Hoffman vs. Quincy, 4 Wallace, 535; 


Woodruff vs. Trapnall, 10 Howard, 190; Hartman vs. Greenhow, ¥ 
: 102 U. S. 672; Louisiana vs. Pilsbury, 105 U. S. 301, and cases 
| cited; Walker vs. Whitehead, 16 Wallace, 314. . 
IV. 


For the same reasons and upon the same authority, the lower 
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court erred in holding that the grant of State aid was repealed 
bv the same Acts of 1874, in such way as to take away the right 
claimed herein by the relator and abolish the duty imposed on 
the respondent. And the Supreme Court of Louisiana erred in 
affirming its judgment, if the affirmance is based on this ground. 
Walker vs. Whitehead, 16 Wallace, 314; Von Hoffman vs. Quincy, 
4 Wallace, 535. 
V. 

The lower court erred in holding that the power and duty of 
the Auditor in the premises were taken away by Articles 202 and 
209 of the Constitution of 1879, restricting the rate of taxation, 
and the Supreme Court of Louisiana erred in affirming the judg- 
ment, if the affirmance be based on this ground. The doctrine is 
established and familiar, that as to the contract rights of relator 
acquired in 1871 under bonds issued in 1869 and 1870, no pro- 
vision of the Constitution of 1879 can have any legal effect 
to impair the same. White vs. Hart, 15 Wallace, 646; Von 
Hoffman vs. Quincy, 4 Wallace, 550; Hartman vs. Greenhow, 
102 U. 8. 672; Louisiana vs. Pilsbury, 105 U.S. 300; Wolf vs. 
New Orleans, 103 U. S. 558; State vs. New Orleans, 54 An. 1149; 
36 An. 687. 

VI. 

The lower court erred in declaring that in the causes No. 6939 
of the Supreme Court of Louisiana, and No. 205 of the Supreme 
Court of the United States (105 U. 8. 622), such decisions were 
rendered as preclude the relief demanded by relator in this case. 
And the Supreme Court of Louisiana erred in affirming the judg- 
ment, if such affirmance rest on this point. That controversy, 
which was taken by writ of error to the Supreme Court of the 
United States, was a proceeding to fund the bonds under the 
régime offered by the Act No. 8 of 1874, and the Act No. 5 of 
1875, Extra Session. The State Court declared that the plain- 


tiff in that suit, the present relator, had not brought his 
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bonds within the narrow limits set up in the offer which the 
State made to fund. It had not established the conditions upon 
which the State had proffered an exchange of bonds. It had not 
shown that its bonds were in the class which the State had 
determined to include in its funding scheme. The plaintiff had 
contended that, under the long line of authorities, from Knox 
County vs. Aspinwall, 21 Howard, 545, down to Town of Coloma 
vs. Eaves, 92 U. S. 487, there being power to issue the bonds, and 
the exercise of that power being recited on them, it was presumed 
in favor of the bona fide holder for value that all conditions pre- 
cedent to the issue had been complied with, that this presump- 
tion was conclusive, and not disputable, and was acontract right 
belonging to such third holder, and that Act No. 5 of 1875, 
Extra Session, was, as to such third holder, null and void, be- 
cause it impaired such contract right. The Supreme Court of 
Louisiana was careful to say, in its opinion through Mr. Justice 
Eyan, referring to the plaintiff’s objection to any evidence by 
the Funding Board of any defects in the work on the canal or 


other irregularities in the issue of the bonds: 

* The authorities cited on behalf of the plaintiff, and other ad- 
judications of this Court, not cited, sustain this position so far 
as relates to ordinary actions, and were this one for the recovery 
of the amount of the bonds in question, we should not hesitate 
to rule accordingly,” 


Again, referring to the peculiar character of the action under 
the Act No. 5 of 1875, this Court said: 


‘The plaintiffs are not here asserting, in an ordinary action 
upon the bonds, the right to recover their amount. They are ask- 
ing to remove a cloud of suspicion which attaches to their bonds, 
in order that they may accept the offer of cons solidated bonds 

made by the State to its creditors.” 


In short, that case was a mere inquiry as to whether, in the 
hands of Canal Company,the bonds belonged to a class that 
could be funded. The State had offered to fund on certain terms, 
and funding could be demanded only on such terms. 


1: 


) 
D ] 


On writ of error, the Supreme Court of the United States, 
through its Chief Justice, said that the petition of the plaintiff to 


fund “got in due course of procedure to the Supreme Court of the 
State, and it was there decided that the suit thus begun was not 
one for the recovery of the money due on the bonds, but was 
rather in the nature of an inquisition to determine whether the 
bonds in question were of a class which the State had determined 
to include in its funding scheme. For this reason the Court held 
that, for the purposes of such an inquiry the petitioner, as a bona 


fide holder, occupied no better position than the first taker. Be- 
‘ause of this ruling the present writ of error has been brought by 
the Company.” . 


The Court then proceeded to declare that the Act No. 11 of 
1875, as thus applied, did not contravene the Constitution of the 
United States, as it did not impair the obligation of the original 
contract, and was careful to say: 


“The obligation of the State to pav the bonds in money to the 
bona fide holders, in accordance with the original promise, still 
remains. The judgment which has been rendered, and which 
we are now reviewing, 7s no bar to any proper proceeding for that 
purpose. The suit which was authorized, and the suit which was 
actually begun, only related to the right of the holder to come 
into the compromise which the State offered to certain classes of 
its creditors. The judgment is, that the bonds do not belong to 
any of the designated classes. The question here is, not whether 
if that inquiry were open to us, we should be of the same opin- 
lon, but whether the obligation the State is under to the Com. 
pany has been impaired by Act No. 11 of 1875,as thus construed. 
We think the State had a right to sav, when it proposed a scheme 
for the compromise of its debts, what creditors should be in- 
eye That, in our opinion, is all that has been done.” 105 

J. S. 625. | 


It is evident, then, that the decigions in that case cannot affect 
this. It was plain in that case that the plaintiff, the Guaranty 
Company, was eminently a bona fide holder for value, and before 
maturity, and that the large sum it advanced on the bonds had 
been expended in one way or another on the work. This was 
not disputed by the Funding Board, as the record will show, and 
was conceded by the Court. And it was in view of this that the 


Supreme Courts of Louisiana, and of the United States, were so 


, 
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careful to justify their position by pointing out the peculiarity 
of the proceeding, and the fact that the bona fide holder still had 
the same rights he always had in any proper proceeding to en- 
force payment of the bonds, and, of course, of the coupons. 

VII. 

There is no force in the point suggested in the supplemental 
answer of respondent, that the Act No. 116 of 1869 is invalid, be- 
cause it does not provide adequate means for the fulfilment of 
the obligation. As to this it may be remarked, if a point be 
urged here, which has plainly been abandoned below,— 

(1) It is a very singular idea that, in reply to an application 
for a remedy for the enforcement of the obligation, the Auditor 
should answer that the means are inadequate. He is required 
by the Section 7 to estimate and collect a sufficient sum. 
When he does this and the amount is collected, he will not be 
apt to hear any complaint that it is insufficient. 

(2) The fact is, that the means provided are unusually nu- 
merous; being— 

a. A mortgage on all the property to the State; §3. 

b. A provision that the Canal Company should make deposits 
with the State Treasurer, for interest; §4. 

c. A deposit of tolls to sink the principal. 

d. A special tax, under the 7th Section, to provide for all 
possible deficiencies in the foregoing. | 

It further appears that, two days before, the Legislature had 
adopted the Act No. 66 of 1869, providing a special tax for the 
interest on all bonds of the State. 

The Supreme Court of La. has decided several issues of bonds 
to be valid, where the means were not nearly so adequate; for ex- 
ample, the levee bonds under Act No. 35, of 1865, in case 
of ‘State vs. Clinton, 28 An. 219, where the only provision 
was a pledge of proceeds of swamp lands; the levee bonds of 
1870, where the tax, as matter of history, was not large enough to 
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pay the principal and interest in the five years those bonds had 
to run, 29 An. 690; the railroad bonds in Hamlin vs. Board, 30 
An. 443, where there was no provision for the principal, save the 
stock subscribed for and its dividends, which afterwards turned 
out to be worthless. | 

The means provided in the Act No. 116 of 1869, are more ample 
and varied than any of the above. As was said in State vs. R. 
R. Co., 25 An. 70, the Art. 111 of Constitution of 1868, gave “a 
latitudinous discretion to the Legislature.” Naturally. They are 
to decide what are adequate ways and means—who else can de- 
cide? Is it rational to call on capitalists to give their good 
money for bonds, if, fifteen years after, they are to be called on 
to contest this question, and then to be condemned, because the 
State herself has not enforced the means provided? Is it fair to 
prophesy after the fact, and say that the ways and means which 
then seemed adequate now appear too small? Such a construc- 
tion proves too much, and therefore proves nothing. It proves 
that under the Article 111, no valid bond could ever be issued or 
safely bought, for, under any law, means which seemed to the 
Legislature ample, might in lapse of time shrink into inade- 
quacy. 

VIII. 

Kach bond in this case recites that it is issued ‘*to aid in the 
eonstruction of the Mississippi and Mexican Gulf Ship Canal,” 
and declares on its face that “ for the princ¢ipal and accuring in- 
terest on this bond, the faith and credit of the State of Louisiana 
are pledged by Act of the General Assembly, No. 116, approved 
March 8th, 1869, and which Act is published in full on the re- 
verse hereof.” And this Act in §2 declares that “for the pay- 
ment of the principal and interest of the bonds, the faith of the 
State is unconditionally pledged to the holder.” 

These are recitals whose effect cannot be doubtful. In Mercer 


Co. vs. Hacket, 1 Wallace, 83, 84, it was decided of similar re- 
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citals that they operated a complete estoppel in favor of the bona 
fide purchaser for value, and it was ‘‘no defense to the claim of 
such a holder that the act of legislation referred to on the face 
of the bonds, authorized the county to issue the bonds only and 
subject to certain restrictions, limitations and conditions, which 
had not been formally poeaees with; nor that the bonds were 
sold at less than par, ween the Act authorizing their issue, and 
referred to by date on the face of the instrument, declared that 
they should in no case, nor under any pretense, be so sold.” 

The rule laid down in that case has been followed repeatedly by 
the Supreme Court of the U. S. down to the present day. Meyer 
vs. Muscatine, 1 Wallace, at p. 395; Grand Chute vs. Winegar, 
15 Wallace, 355; Anderson County vs. Beal, 1138 U. S. 227; 
Town of Coloma vs. Eaves, 92 U. S. 487. 

It is plain, then, on principle and authority, that when public 
officers are endowed with power to issue bonds and exercise that 
power by issuing such obligations, which purport on their face a 
compliance with the law, the presumption of regularity in favor 
of the bona fide holder is conclusive. Such officers have decided 
the question. The matter has passed into judgment. 92 U.S. 
487. As to the relator the bonds are unquestionable. It results 
that the relator has a right to the mandamus; and we contend 
that the Siate enactments which have sought to take away this 
right, and all right and remedy, are null and void, and produce 
no effect as against relator. In other words, the right to manda- 
mus remains because the attempt to take it away is in violation 
of the Constitution of the United States. 

And the question now and here is: Whether this Court, under 
the Constitution and laws of the United States, has not the power 
to reverse the decision of the Louisiana Court on the errors as- 
signed, and whether that power should not be exercised in the 
premises. In other words, will not this Court, as it did in Gunn 


vs. Barry, 15 Wallace, 610, remand the case to the Supreme Court 
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of the State with directions to that tribunal to enter a judgment 
of reversal, to reverse the judgment of the court of first instance 
and thereafter to proceed in accordance with your opinion? 

In Edwards vs. Kearsey, 96 U. S. 595, 607, this Court said: 


“The remedy subsisting in a State when and where a contract 
is made and isto be performed, is a part of its obligation, and 
any subsequent law of the State which so affects that remedy as 
substantially to impair and lessen the value of the contract, is 
forbidden by the Constitution and is, therefore, vorp.” 


It will not be disputed that the remedy by mandamus against 
the Auditor of Louisiana has existed since, at least, 1826, when 
the Code of Practice was adopted, and that it is the sole remedy 
to compel him to perform “the duties attached to his office.” 

By the Code of Practice of 1826, as well as by its revision of 
1870—there being no change in this respect—the following pro- 
visions, among others, were established, and are still in force as 
to mandamus: 


“ArT. 830. The object of this order is to prevent a denial of 
justice or the consequence of defective police, and it should 
therefore be issued in all cases where the law has assigned no 
relief by the ordinary means, and where justice and reason re- 
quire that some mode should exist of redressing a wrong, or an 
abuse of anv nature whatever. 

“ ArT. 834. It mav be directed to public officers to compel them 
to fulfil any of the duties attached to their office, or which may 
be legally required of them. 

“Arr. 840. The party wishing to obtain an order in any of the 
cases mentioned in this paragraph must apply to any competent 
tribunal by petition, stating the nature of his right, or of the in- 
jury he sustains, or of the denial of justice which he experiences, 
and shall make oath of the truth of the facts thus alleged. 

“Art. 842. If, on the day assigned for answering the order, 
the party or judge to whom it is directed answers, and states 
sufficient reason to justify his conduct, the complaint shall be 
dismissed, and the petitioner sentenced to pay costs. 

“Art. 843. Butif the answer is considered insufficient, then a 
peremptory mandate shall issue, ordering the party, or inferior 
judge, to do what has been demanded of him; and if he does not 
obey, an order of arrest shall issue, and he shall be imprisoned 
until he has rendered obedience to the mandate.” 


And the proceeding does not even abate by the retirement of 
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of the State with directions to that tribunal to enter a judgment 
of reversal, to reverse the judgment of the court of first instance 
and thereafter to proceed in accordance with your opinion? 

In Edwards vs. Kearsey, 96 U. S. 595, 607, this Court said: 


“The remedy subsisting in a State when and where a contract 
is made and isto be performed, is a part of its obligation, and 
any subsequent law of the State which so affects that remedy as 
substantially to impair and lessen the value of the contract, is 
forbidden by the Constitution and is, therefore, Vorb.” 


It will not be disputed that the remedy by mandamus against 
the Auditor of Louisiana has existed since, at least, 1826, when 
, the Code of Practice was adopted, and that it is the sole remedy 
to compel him to perform “the duties attached to his office.” 

By the Code of Practice of 1826, as well as by its revision of 
1870—-there being no change in this respect—the following pro- 
visions, among others, were established, and are still in force as 
to mandamus: 


“ArT. 830. The object of this order is to prevent a denial of 
justice or the consequence of defective police, and it should 
therefore be issued in all cases where the law has assigned no 
relief by the ordinary means, and where justice and reason re- 
quire that some mode should exist of redressing a wrong, or an 
abuse of any nature whatever. 

“ArT. 834. It mav be directed to public officers to compel them 
to fulfil any of the duties attached to their office, or which may 
be legally required of them. 

“Art. 840. The party wishing to obtain an order in any of the 
cases mentioned in this paragraph must apply to any competent 
tribunal by petition, stating the nature of his right, or of the in- 
jury he sustains, or of the denial of justice which he experiences, 
and shall make oath of the truth of the facts thus alleged. 

“ Art. 842. If, on the day assigned for answering the order, 
the party or judge to whom it is directed answers, and states 
sufficient reason to justify his conduct, the complaint shall be 
dismissed, and the petitioner sentenced to pay costs. 

“ Art. 843. Butif the answer is considered insufficient, then a 
peremptorv mandate shall issue, ordering the party, or inferior 
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obey, an order of arrest shall issue, and he shall be imprisoned 
until he has rendered obedience to the mandate.” 


And the proceeding does not even abate by the retirement of 
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the officer, but binds his successor. State vs. New Orleans, 35 
An. 68. 

This remedy by mandamus, as against the Auditor of Public 
Accounts, has been enforced by the Supreme Court of Louisiana 
in the following cases, among many others, and at the following 
dates: ' | 

State vs. Bordelon, 6 An. 68. February, 1851. 

Parker vs. Robertson, 14 An. 249. April, 1859. 

State ex rel. Collens vs. Jumel, 30 An. 861. April, 1878. 

State ex vel. Campbell vs. Steele, 87 An. 353. April, 1885. 

These decisions cover all the time before and after the issue of 
our bonds, which it is needful to consider. Similar process has 
for many years been employed and is still freely used against the 
State Treasurer, and officers of similar degree. 

State vs. Burke, 33 An. 969; State vs. Secretary of State, 32 
An. 579. | 

It is impossible to examine these cases carefully without being 
struck with the errors and inconsistencies of the judgment of 
of which we now complain. 

In State vs. Bordelon, the right was denied by the respondent 
on the ground that there was no specific appropriation, and the 
Court took up that question and decided that there was. | 

In Parker vs. Robertson, the liability of the State for the sheriff’s 
fees was denied, and the Court took up and decided that question 
in favor of the relator. 14 An. 249. 

In State ex rel]. Collens vs. Jumel, cited above, Mr. Collens, who 
had been a Judge of the Seventh District Court, whose court had 
been abolished by an Act of the Legislature, and who: had been 
practically put out of possession of his office in 1872, “held 
himself in readiness to perform its duties and refrained from the 
practice of his profession.” 30 An. 862. He brought the man- 
damus to enforce the right to salary from April 1st, 1873, to No- 
vember Ist, 1876, some $18,000. The point was made, as in this 
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case, of the “sovereignty of the State ” and the want of jurisdic- 
tion or power in the Court to give the relief; and the Court said, 
in reply to the question, “ Can the relator sue to recover his 
salary in this form of action?” 


“The State is sovereign and cannot be sued by her citizens in 
her own courts without her permission; but a civil proceeding, 
by which one officer of the State seeks to compel another officer 
of the same State to perform a ministerial duty is not in the 
proper sense of the word a suit against the State. Nothing is 
more common than for a party who has aclaim against a State, 
whether for salary as an officer, or for money due on other accounts, 
to have his right to payment adjudicated through and by means 
of a mandamus against the auditing officer. It is recognized by 
us continually as a legitimate mode of ascertaining what are the 
rights of persons who have, or who prefer, claims against the State. 
And to say that none but an officer of the State can lawfully 
claim a salary from her, and that the relator cannot claim it be- 
cause his office is abolished, would be to assume in the outset as 
established, the very thing which is the gist of the controversy.” 

That this was not a hasty decision is shown by the fact that 
one of the five Judges dissented on this very péint, p. 866, in the 
following words: 

“Tn this instance we are called upon not merely to coerce the 
performance of a pre-existing duty, not merely to enforce an 
acknowledged, an ascertained right, but to condemn the State on 
a suit brought not against it, but in its name, to pay a disputed 
claim. This, I believe, we cannot do on a proceeding directed 
against the Auditor alone. * * * Is that salarv due? It 
may be due, but that is a fact which should be judicially ascer- 
tained in an authorized action against the State.” 

This decision has never been overruled so far as can be 
discovered. It is the law of Louisiana, announced by a 
tribunal which, as history shows, made claim to specially 
represent her highest intelligence. See eulogies on the organ 
of the Court, 39 Annual, VII. It is conclusive in our favor 
that the right of the relator to the mandamus it prays 
for cannot be denied on the ground that we are urging 
a claim against the State and that the State is not a 


party. There cannot be one law for Judge Collens and another 
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for the Guaranty and Indemnity Company. It shows that the 
true ground of denial is to be found in the unconstitutional 
enactments subsequent to 1871, which sought to take away our 
contract rights; which are null and void; which will be treated 
as if they were not written, and as if they were simply evil imag- 
inings which had never ultimated into manuscript or type. 
Fletcher vs. Peck, 6 Cranch, 87; Van Hoffman vs. Quincy, 4 
Wall. 535; Butz vs. Muscatine, 8 Wall. 575; Gunn vs. Barry, 
supra; Edwards vs. Kearsey, supra. 

In the case of Collens, supra, it will be observed that the Court 
declared that the remedy by mandamus, codified as we have 
seen in 1826, and enforced at the dates we have quoted, “ has 
been recognized continually,” “as a legitimate mode of ascertain- 
ing what are the rights of persons who have, or who prefer, claims 
against the State” of Louisiana. It is obviously the sole remedy 
for such purpose. It has been declared to be wider in scope and 
deeper in reach than it is at common law. State vs. Secretary 
of State, 32 An. 579. 

The attempt then to take away this sole remedy zn toto is the 
more glaring in its character, when the remedy was being con- 
tinually recognized as legitimate. It is worse, if possible, than 
the attempt in Iowa to change an existing jurisprudence under 
which bonds had been purchased, an attempt which this Court 
disregarded as a mere nullity. Gelpeke vs. Dubuque, 1 Wall. 
175; Havermeyer vs. Iowa Co., 3 Id. 294, 303. 

The case of State vs. Burke, 33 An. 498, like the ease of Louis- 
jana vs. Jumel, 107 U.S. 711, hereinafter noticed, was an attempt 
to deal with a sum of money already in the State Treasury, and 
does not apply against us. But, if it seems to ignore the case of 
Collens, this cannot change the fact upon which we insist of a 
remedy and jurisprudence existing when we bought our bonds, 
and sought to be taken away by enactments which are, in a legal 
aspect, as if never written. 


21 


Nor does such a case bind this Court at all in considering the 
Federal questions now laid before it. 

It is plain that the Eleventh Amendment to the Constitution 
of the United States can have no bearing against us on this writ 
of error. The writ of error in this cause is not a suit against the 
State of Louisiana forbidden by such Amendment. In Cohens 
vs. Virginia, 6 Wheaton, 264, it was declared, once for all, that 
writs of error might be taken against a State or against the 
United States for the purpose of revising, and if need be revers- 
ing a judgment when the Constitution and laws of the United 
States give appellate jurisdiction. The Court said: 


‘“ Under the Judiciary Act the effect of a writ of erroris simply 
to bring the record into court and submit the judgment of the 
inferior tribunal to re-examination. It does not in any manner 
act on the parties. It actsonly on the record. It removes the 
record into the supervising tribunal.” 


The case at bar differs in some respects from Cohens vs. Vir- 
ginia, but the above principle applies to both. The Eleventh 
Amendment offers no obstacle to the decision of our case on the 
merits of the Federal questions presented. 

The cases of Louisiana vs. Jumel and Elliott vs. Wiltz, 107 U.S. 
712, cited by the Supreme Court of Louisiana, are, we submit, not 
in point against our contention. The question there was whether 
the United Circuit Court could deal by mandamus and injunction 
with a specific sum of money in the treasury of the State, which 
was the property of the State, held by her officers, not in trust 
for her creditors nor as their agents, but as her servants, and 
could as to this specific sum control them in the administration 
of her finances and thus oust the jurisdiction of the political 
power of the State. 

The art of judging consists very largely in the drawing of log- 
ical distinctions. It is easy to see the line which separates our 
case from those in 107 U.S. Our suit was begun and carried 


onin a State Court; we did not seek to deal with a specific 
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sum in the Treasury; our right of action was, beyond doubt, 
existent when we acquired our bonds; it was obviously our 
only remedy. The duty of the Auditor is plain, mathematical, 
clerical and ministerial. We do not seek to deal with a fund in 
the Treasury—the property of the State; our remedy has been 
taken away in toto by the enactments complained of, but still 
exists, because those enactments are null and void, and in legal 
contemplation have never been adopted. 

If, in Gunn vs. Barry, 15 Wall. 610, a provision of the — 
Constitution of Georgia, which undertook to violate a con- 
tract by enacting that no court or ministerial officer in 
that State shall ever have jurisdiction or authority to en- 
force it on the property named, was declared null and void, 
and the judgment of the Supreme Court of Georgia reversed, 
and the case sent back, why should not a similar result be 
reached in this cause? You there told the Supreme Court of 
Georgia to proceed according to law, and direct a mandamus to 
issue to Sheriff Barry, compelling him to do what the so-called 
constitutional mandate prohibited him from doing. We are un- 
able to see why that case is not full authority for all we ask 
here. 

The decision in Bank vs. Arkansas, 20 Howard, 530, is not 
against us. 

That case was a suit against the State, and the only com- 
plaint was of a change in a rule of practice. Nor does it appear 
that the bonds there involved were acquired on the faith of a 
right and remedy as in our case. In any event there was no at- 
tempt to take away all remedy. 

The case of Haygood vs. Southern, 117 U. S. 65, cited by the 
other side, is not against us. That was a bill in equity filed in 
the United States Circuit Court against State officers and fell 
within the prohibitions of the XIth Amendment. But, as we 
have seen, that Amendment does not touch the case at bar. 
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The same may be said of the case In re Ayers, 123 U. S. 448, 
also cited against us. That was a proceeding in the Federal 
Court which grew out of a suit in equity in the Federal Court. 
The suit was held to conflict with the XIth Amendment; and 
such-cannot be said of the case at bar. 

We ask the Court to rule that the enactments of Louisiana, 
which took away all remedy for the enforcement of our contract 
rights were and are null, void and impotent, and to reverse the 
judgment complained of and remand the cause, with directions 
similar to those given in Gunn vs. Barry, in 15th Wallace, and for 
such other order and judgment as may be just in the premises. 

Respectfully submitted, 
W. W. HOWE, 
Of Counsel for Relator, Plaintiff in Error. 
DECEMBER; 1889. 
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APPENDIX. 


[Copy oF Bonp. | 
(Filed in the Civil District Court for the Parish of Orleans, 
. Mareh 18th, 1885 ) 
UNITED STATES OF AMERICA. 

C. No. 192. 
$1,000. ; $1,000. 
STATE BOND TO AID IN THE CONSTRUCTION OF THE 
MISSISSIPPI AND MEXICAN GULF CANAL. 


Ir 1s HEREBY CERTIFIED THAT THE STATE OF LOUISIANA will pay 
to bearer the sum of ONE THousAaND DoLuars, which sum the said 
‘State of Louisiana agrees to pay in current money of the United 
States, at the Office of the State Treasury, to the said bearer, in 
thirty years from the date hereof, with interest at the rate of 7 
3-10 per cent. per annum, payable semi-annually, on the Ist day 
of March, and 1st day of September, of each year, on the delivery 
of the interest coupons attached, at the Office of the State Treas- 
urer. For the principal and accruing interest on this Bond, the 
faith and credit of the State of Louisiana are pledged, by Act of 
the General Assembly, No. 116, approved March 8th, 1869, and 
which Act is published in full on the reverse hereof. | 

In Testimony WHEREOoOF, the Seal of the State is hereunto af- 
fixed, and the signatures of the Governor and Secretary of State 
written in their own hands, this first day of March, 1869. 

(Original signed): 


rEO. E. BOVEE, H. C. WARMOTH, 
Secretary of State. 3 Governor. 
[SEAL] 


Endorsed in blank. 
(Signed) CYRUS BUSSEY, Treasurer. 
(Signed) JAMES O. NOYES, President. 


Fifty-one (51) Coupons attached, maturing from March 1st 
1874, to March Ist, 1899. 

The Coupons attached to said Bond No. 192 are numbered 
from 10 to 60. 


? 
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| Form oF Coupon |. 
No. 10. $36.50. 
THE STATE OF LOUISIANA 
Will pay to bearer thirty-six dollars and fifty cents, at the Office 
of the State Treasurer, or in the City of New York, at the option 
of the holder, being six months’ interest due March Ist, 1874, on 


Bond No. for one thousand dollars. 
(Signed) ANT. DOUBUCLET, 
Treasurer. 


[Act PRINTED ON REVERSE OF Bonn. | 
AN ACT (Provipine Stats Arp, Etc.) 

SECTION 1. Be it enacted by the Senate and House of Representa- 
tives of the State of Louisiana, in General Assembly convened, That 
the Governor of this State is hereby authorized and directed to 
issue the bonds of this State to the Mississippi and Mexican 
Gulf Ship Canal Company, in aid of the said Canal Company, to 
an amount which shall not exceed six hundred thousand dollars, 
under the following conditions, viz. : 

When the:said Mississippi and Mexican Gulf Ship Canal Com- 
pany, beginning at the mouth of Bayou Dupres, on the shore of 
Lake Borgne, shall have completed the proposed canal for a dis- 
tance of one mile to the depth of ten feet at ordinary stage of 
water, with a width of seventy feet at the top and forty feet at the 
bottom, either by excavating on a new line or by widening, 
straightening and deepening the channel of Bavou Dupres, then, 
upon the certificate of the State Engineer, or of any.one of the 
engineers of the Board of Public Works selected by the Governor 
of the State, that the said work has been done as above provided, 
the Governor of this State is hereby authorized and directed to 
issue the bonds of the State to the amount of one hundred and 
twenty thousand dollars, according to the provisions of this Act. 
That when the said Company shall have completed the second, 
third and fourth miles of said work, to the width and depth of 
the first mile, so as to form a continuous canal, then, upon the 
certificate of the engineer, as above provided, that the second, 
third and fourth miles are so completed, each certificate being given 
on the completion of each of said miles, the Governor is hereby 
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authorized to issue to said Company, under the provisions of this 
Act, on the completion of each of the three said miles, the bonds 
of this State to the amount of one hundred and twenty thousand 
dollars. That when the said Canal Company shall have entirely 
completed the said Canal to the width and depth above specified, 
with a good and substantial lock at least three hundred feet long 
and eighty feet wide, so as to afford navigation at ordinary stage 
of water in Lake Borgne, from the Mississippi River into Lake 
sorgne, then, upon the certificate of the engineer, as above pro- 
vided, that the work is so far finished, the Governor of this State 
is hereby authorized and directed to issue the bonds of the State 
to the amount of one hundred and twenty thousand dollars 
($120,000), making the total of six hundred thousand dollars 
($600,000). ) 

Sec. 2. Be it further enacted, etc., That the bonds of the State 
issued under the provisions of this Act shall be signed by the 
Governor of the State and countersigned by the Secretary of 
State, and sealed with the seal of the State, to an amount not to 
exceed six hundred thousand dollars, pavable in thirty vears, and 
bearing interest, payable semi-annually, at the rate of seven and 
three-tenths per cent. per annum. The said bonds shall be regis- 
tered in the books of the Treasurer of the State; shall be dated on 
the first day of March, one thousand eight hundred and sixty-nine ; 
shall be made in sums of one thousand dollars; shall be payable to 
to bearer, and shall have interest coupons attached, payable in 
New Orleans or in the Citv of New York at the option of the holder, 
on the first of March and first of September of each year, which 
said interest coupons shall be signed and stamped by the Treasurer 
of the State. For the payment cf the principal and interest of 
the bonds, the faith of the State is unconditionally pledged to 
the holder. When the bonds of the State are issued to the Mis- 
sissippi and Mexican Gulf Ship Canal Company, in aecordance 
with the conditions set forth in the first Section of this Act, the 
said bonds shall be made transferable by the endorsement of the 
President and Treasurer of the Board of Directors of said 
Company. 

Sec. 3. Be wt further enacted, etc., That the said Canal, with all 
its appurtenances, fixtures and lands acquired, either by pur- 
chase or grant, shall be and are hereby mortgaged and hypothe- 
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cated to the State of Louisiana, with the force and effect of a first 
mortgage, for the full and final payment of bonds issued, to- 
gether with the interest thereon, at the rate of seven and three- 
tenths per cent. per annum. 

Sec. 4. Be wt further enacted, etc., That the said Canal Com- 
pany shall, on or before the maturity of any of the interest cou- 
pons on any of said bonds, deposit the amount thereof-in the 
State Treasury for the payment of the same, and in event of the 
failure of said Canal Company to make such deposits for the pay- 
ment of the interest coupons on any bonds so issued to them, then 
the State shall have the right to foreclose the mortgage herein 
given to secure the payment of the bonds and interest issued to 
said Company according to the provisions of this Act. 

Sec. 5. Be it further enacted, etc., That the said Canal Com- 
pany are hereby bound to expend the entire proceeds realized 
from the sale or -hypothecation of the bonds so issued in the 
opening of said Canal, including the purchase of such adjacent 
lands as may be deemed desirable by the said Company, the 
construction of a lock, drawbridge, ete., and should the Company 
at any time fail to so appropriate the said proceeds, but divert 
them to objects foreign to the said Canal, the said Company shall 
then forfeit their charter and franchises hereby, and the State 
shall be authorized to foreclose the mortgage herein given upon 
the said Canal, its lands, fixtures and appurtenances. 

SEc. 6. Be it further enacted, etc., That after the said Canal. 
shall have been opened to the width of seventy feet and of suffi- 
cient depth to permit the passage of vessels drawing ten feet of 
water, at least one-haif of the proceeds of said Canal shall be 
applied to the widening of said Canal to at least one hundred 
feet, through its entire length from the Mississippi to Lake 
Borgne, and that in and after the vear 1879 (one thousand eight 
hundred and seventy-nine), at least thirty thousand dollars of the 
net proceeds of said Canal, and the entire net proceeds, in case 
they do not amount to thirty thousand dollars, shall be annually 
paid into the Treasury of the State, in liquidation of the State 
bonds, the interest upon the amounts so paid is to offset the In- 
terest upon an equal amount in State bonds, due from the said 
Canal Company, the said payments to be made each and every 
year, until the sum of six hundred thousand dollars shall have 
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been paid into the State Treasury by the said Canal Company, 
or so much of said sum as shall fully liquidate its indebtedness 
to the State. : 

Sec. 7. Be it further enacted, etc., That in order to provide a 
fund for the semi-annual payment of interest upon the bonds 
issued in accordance with this Act and the final redemption of 
said bonds, should the Mississippi and Mexican Gulf Ship Canal 
Company fail to meet the obligations set forth in the fourth and 
sixth Sections of this Act, when the deficit in interest to the year 
1879 (one thousand eight hundred and seventy-nine), or the deficit 
and the annual instalment of thirty thousand dollars ($30,000) 
from that date to the final redemption of said bonds shall have 
reached the sum of one hundred thousand dolllars ($100,000), and 
as often thereafter as the said deficit shall have reached that sum, 
the Auditor is hereby directed to determine, by accurate calcula-— 
tion, what rate of taxation on the total assessed value of all mov- 
able and immovable property in the State, will be sufficient for 
the purpose of paving said deficit in interest or annual instal- 
ments, or both, and it shall also be his dutv to notify the several 
sheriffs and tax-collectors of the rate of taxation as ascertained 
and fixed for the purpose aforesaid, and said tax, as ascertained 
and fixed, is hereby levied upon all the movable and immovable 
property that may be assessed in this State; and it shall be the 
duty of the several sheriffs and tax-collectors to collect said tax, 
and the collection of the same shall be enforced as the law pro- 
vides, or may hereafter provide. for the collection of taxes. 

Sec. 8. Be it further enacted, etc., That the said Canal Com- 
pany shall not be permitted to charge more than twenty cents 
per ton of the registered tonnage upon steamboats, barges, sailing 
vessels, or vessels of any description passing through the said 
canal, over and above the cost of towage, and that said Corpora- 
tion is hereby authorized to avail itself of the provisions,of the 
general expropriation law of Louisiana, approved February 
twenty-eight (28), 1855 (eighteen hundred and fifty-five). 
(Signed) CHAS. W. LOWELL, Speaker of the House of Rep- 

resentatives. 
(Signed) OSCAR J. DUNN, Lieutenant-Governor and President 
of the Senate. | 
(Signed) H.C. WARMOTH, Governor of the State of Louisiana. 

Approved March 8, 1869. 

(Signed) GEO. E. BOVEE, Secretary of State. 
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To provide for funding obligations of the State by exchange for 
bonds; to provide for principal and interest of said bonds; 
to establish a Board of Liquidation; to authorize certain ju- 
dicial proceedings against it; to define and punish violations 

A of this Act; to prohibit certain officers diverting funds ex- 

cept as provided by law, and to punish violations therefor ; 

to levy a continuing tax and provide a continuing appropria- 
tion for said bonds; to make a contract between the State 
and holders of said bonds; to prohibit injunctions in certain 

\ cases; to limit the indebtedness of the State and to limit 

State taxes; to annul certain grants of State aid; to prohibit 

the modification, novation or extension of any contract here- 

tofore made for State aid; to provide for the receipt of cer- 
tain warrants for certain taxes, and to repeal all conflicting 
laws. 
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SEcTION 1. Be it enacted by the Senate and House of Representa- 
tives of the State of Lowisiana in General Assembly convened, That 
for the purpose of consolidating and reducing the floating and 
bonded debt of the State, the Governor, Lieutenant-Governor, 
Auditor, Treasurer, Secretary of State and Speaker of the House 
of Representatives, are hereby authorized to cause to be prepared 
and to issue bonds, to be known as * Consolidated Bonds of the 
State of Louisiana,” of the denominations of one hundred, five 
hundred and one-thousand dollars, to the amount of fifteen mil- 
lions of dollars, or so much thereof as may be necessary, all pay- 
able forty years from the first day of January, 1874, and all to be 
numbered consecutively, and made payable to bearer, and to 
bear interest at the rate of seven per cent. per annum, payable 
semi-annually in the City of New York and City of New Orleans, 
on the first day of July and January of each year, and coupons 
for such interest shall be annexed thereto; said interest and 
principal to be payable in lawful money of the United States. 

Sec. 2. Be it further enacted, etc., That the parties designated 
in the foregoing section shall constitute a Board of Liquidation, 
and a majority of said Board shall elect a fiscal agent for the 
State, who shall be a member of said Board. 

Sec. 3. Be it further enacied, etc., That the bonds authorized by 
Section one shall be signed by the Governor, Auditor and Secre- 
tary of State,and the coupons shall be signed by the Auditor 
and Treasurer; and when so prepared, said bonds shall be ex- 
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changed by the Board of Liquidation for all valid outstanding 
bonds of the State, and all valid warrants drawn previous to the 
passage of this Act by the respective Auditors of Public Accounts 
of the State on the Treasurer thereof, except warrants issued by 
the Auditor in payment of the Constitutional Officers of the 
State, at the rate of sixty cents in consolidated bonds for one 
dollar in outstanding bonds and all valid warrants; provided, 
that the holder of any bond or valid warrant rejected by a 
majority of said Board may apply by petition to the proper 
court for relief, and if final judgment shall be rendered in his 
favor against said Board, it shall. be the duty of said Board to 
fund his said claimin bonds at the rate provided by this Act; and 
provided further, that if any member of said Board of Liquida- 
tion shall knowingly audit and fund any illegal claim against the 
State, he shall be deemed guilty of a misdemeanor, and shall, on 
conviction, be fined not less than five thousand dollars, and be 
imprisoned not less than two years, at the discretion of the 
Court. And any person knowingly procuring the same to be 
done, shall be subject to the same penalty. 
Sec. 4. Be it further enacted, etc., That the exchange of the 
bonds or valid warrants authorized by this Act shall be effected 
by said Board of Liquidation in the cities of New York and New 
Orleans. , 
Sec. 5. Be it further enacted, etc., That the consolidated bonds 
herein authorized shall be held and used by said Board of Liqui- 
dation only for the purpose of exchange, as aforesaid ; said bonds 
shall be used for no other purpose or purposes than as author- 
ized by this Act, and any member of the Board of Liquidation 
using or attempting to use. or attempting to induce any person’ 
or persons to use, said bonds, or any of them, for any other pur- 
pose or purposes, shall, on conviction thereof, be punished by a 
fine of not less than five thousand dollars, and by imprisonment 
at hard labor for not less than one vear. ‘ 
Sec. 6. Be it further enacted, etc., That notice of the adoption 
of this Act shall be published by said Board in one or more jour- 
nals of New Orleans, New York, London, Paris and Amsterdam. 
Sec. 7. Be it further enacted, etc., That a tax of five and a half 
mills on the dollar of the assessed value of all real and personal 
property in the State is hereby annually levied, and shall be col- 
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lected for the purpose of paying the principal and interest of the 
consolidated bonds herein authorized, and the revenue derived 
therefrom is hereby set apart and appropriated to that purpose 
and no other. And that it shall be deemed a felony for the fiscal 
agent or any officerof the State or Board of Liquidators to divert 
the said fund from its legitimate channel as provided, and upon 
conviction the said party shall be liable to imprisonment for not 
more than ten years nor less than two, at the discretion of the 
Court. If there shall, during any year, bea surplus arising from 
said tax, after paving all interest falling due in that year, such 
surplus shall be used for the purchase and retirement of bonds 
authorized by this act, said purchases to be made by the said 
Board of Liquidation, from the lowest offers, after due notice ; 
provided, that the total tax for interest and all other State pur- 
poses, except the support of public schools, shall never hereafter 
exceed twelve and a half mills on the dollar. The interest tax 
aforesaid shall be a continuing annual tax until the said consolli- 
dated bonds shall be paid or redeemed, principal and interest; 
and the said appropriation shall be a continuing annual appro- 
priation during the same period, and this levy and appropriation 
shall authorize and make it the duty of the Auditor and Treas- 
urer, and the said Board, respectively, to collect said tax annu- 
allv, and pay interest and redeem the said bonds, until the same 
shall be fully discharged. 

Sec. 8. Be it further enacted, etc., That the bonds and valid 
warrants outstanding at the time of the passage of this Act: 
shall, as fast as they arevreceived in exchange for consolidated 
bonds, be cancelled and destroved by the said Board of Liquida- 
tion, and consolidated bonds purchased, as provided for in Sec- 
tion Seven of this Act, shall be cancelled and destroyed, after 
public notice has been given of the same in the official journal of 
the State, in the presence of as many citizens as may desire 
to be present, in like manner, and within ten davs after such de- 
struction, in each case, a proces verbal of the same shall be pub 
lished and a report made to the General Assembly on the first 
Monday of every vear, by said Board. 

Sec. 9. Be it further enacted, etc., That it shall be the duty of 
the Auditor, in his next annual report, to give a detailed ac- 
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count of the proceedings had under this Act, including the 
amount of new bonds issued, the amount of old bonds and valid 

varrants cancelled, the amount of the same outstanding, and the 
cost of the exchange, and annually thereafter, a full and exact 
statement of the condition of the public debt under the opera- 
tions of this Act. 

Sec. 10. Be tt further enacted, etc., That any judge, tax collec- 
tor or any officer of this State, obstructing the execution of this 
Act, or any part of it, or failing to perform his official duty 
thereunder, shall be deemed guilty of a misdemeanor, and on 
conviction thereof, shali be punished by imprisonment not ex- 
eeeding five years, and by fine not exceeding two thousand dol- 
Jars, at the discretion of the Court; provided, that this Section 
shall in no wise prejudice or affect the criminal proceeding un- 
der Section Five of this Act. 

Sec. ll. Be it further enaeted, etc., That each provision of this 
Act shall be, and is hereby declared to be, a contract between the 
State of Louisiana and each and every holder of the bonds 
issued under this Act. 

Sec. 12. Be it further enacted, etc., That all grants of State aid 
heretofore made, whether of bonds, endorsements, subscription 
of stock or otherwise, which have become lapse or forfeited, be 
and the same are hereby repealed and annulled, nor shall the 
State hereafter modify, novate, or extend any contract heretofore 
made for the giving of State aid, in any form or under any 
pretext. 

Sec. 13. Pe it further enacted, etc, That the entire State debt, 
prior to the year of our Lord nineteen hundred and fourteen, 
shall never be increased, directly or indirectly, beyond the sum 
of fifteen millions of dollars, hereby authorized, it- being the in- 
tent and object of this Act, and of the exchanges to be effected 
thereunder, to reduce and restrict the whole indebtedness of the 
State toa sum not exceeding fifteen millions of dollars, and to 
agree with the holders of the consolidated bonds to be issued 
hereunder, that said indebtedness shall not be increased beyond 
said sum during said period. : 

Sec. 14. Be it further enacted, etc., That any tax collector who 
shall turn over any money or warrants by him collected, to any 
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person except to the State Treasurer, shall be deemed guilty of 
y a misdemeanor, and shall, on conviction, be subject to the penal- 


ties prescribed in Section ten of this Act, and shall, in addition 
thereto, be liable in damages in double the amount so turned 
2 over; and any State officer requiring or demanding that said 
taxes shall be turned over to him, except the Treasurer of the 


‘i State, shall be liable, on conviction, to the same penalties as are 
provided in this Section. 
Sec. 15. Be it further enacted, etc, That from and after the 


passage of this Act, until the first day of July, 1874, all valid 
Auditor’s warrants issued for debts prior to January 1, 1874, 
shall be received for all back taxes, licenses and interest and penal- 
ties thereon, due prior to said first of January, 1884, except two 
mills for school fund, three mills for levee construction and re- 
pair fund, and two mills to the interest fund, for the purpose of 
paying any interest in arrears accruing on the bonded debt of 
on the State prior to the passage of this Act. 

_ dd Sec. 16. Be it further enacted, etc., That no court or judge 
thereof shall have power to enjoin the payment of principal or 


interest of any bond issued under this Act, or the collection of 
the special tax therefor, or to enjoin any officer of State or parish 
7 in receiving warrants, as Is prescribed in Section fifteen of this 
Act. 
" Sec. 17. Be it further enacted, etc., That all acts or parts of 
acts in conflict with this Act, or any section thereof, are hereby 
4 declared to be repealed, and that this Act shall take effect from 
| and after its passage. 
. (Signed ) CHARLES W. LOWELL, 
Speaker of the House of Representatives. 
(Signed ) C. C. ANTOINE, 
" Lieutenant Governor and President of the Senate. 
> Approved January 24, 1874. 
or (Signed ) WILLIAM P. KELLOGG, 
id \ Governor of the State of Louisiana. 


A true copy: 
P. G. DESLONDE. 
Secretary of State. 
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34. 
No. 4. ] AN ACT 
Proposing Amendments to the Constitution of the State of Lou- 


islana. 

Section 1. Be it enacted by the Senate and House of Representa- 
tives of the State of Louisiana in General Assembly convened (two- 
thirds of the members of each House agreeing thereto), That the 
following amendments be proposed and entered upon the re- 
spective journals of the Senate and House of Representatives, 
with the yeas and nays taken thereon, and the Secretary of State 
shall cause the same to be published three months before the next 
general election for representatives to the General Assembly, in 
at least one newspaper of every Parish of the State in which a 
newspaper shall be published. And said proposed amendments 
shall be submitted to the people at said election, in such manner 
and form that the people may vote for or against each amend- 
ment separately, 7. e.: “first proposed amendment, for approval,” 
or “against approval,” and in like manner as to the others; and 
if a majority of the voters at said election shall approve or ratify 
such amendment or amendments, the same shall be appropri- 
ately numbered and become a part of the Constitution and be 
proclaimed as such by the Governor and Secretary of State. 


PROPOSED AMENDMENTS TO THE CONSTITUTION. 

No. 1. The issue of consolidated bonds authorized by the 
General Assembly of this State, at its regular session in the year 
1874, is hereby declared to create a valid contract between the 
State and each and every holder of said bonds, which the State 
shall by no means and in no wise impair. The said bonds shall 
be a valid obligation of the State in favor of any holder thereof, 
and no court shall enjoin the payment of the interest or prin- 
cipal thereof, or the levy and collection of the tax therefor; to se- 
cure such levy, collection and payment, the judicial power shall 
be exercised when necessary. The tax required for the payment 
of the principal and interest of said bonds, shall be assessed and 
eollected each and every year until the bonds shall be paid, 
principal and interest, and the proceeds shall be paid by the 
Treasurer of the State to the holders of said bonds as the princi- 
pal and interest of the same shall fall due, and no further legisla- 
tion or appropriation shall be requisite for the said assessment 
and collection and for such payment from the Treasury. 
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No. 2. Whenever the debt of the State shall have been reduced 
below twenty-five million dollars, the constitutional limit shall 


‘ remain at the lowest point reached, beyond which the public debt 
| shall not thereafter be increased ; and this rule continue in oper- 
? : ation until the debt is reduced to fifteen million dollars, beyond 


which it shall not be increased. Nor shall taxation for all State 
purposes, excepting the support of public schools, ever exceed 
twelve and a half mills on the dollar of the assessed valuation of 
the real and personal property in the State, except in case of war 
or invasion. 3 

No. 8. The revenue of each year derived from taxation upon 
real, personal and mixed property or from licenses, shall be de- 


voted solely to the expenses of the said year for which it shall be 
| raised, excepting any surplus remain, which shall be directed to 

sinking the public debt. All appropriation s and claims in excess 
° of revenue shall be null and void, and the State shall in no man- 
° ner provide for their payment. 


(Signed) CHARLES W. LOWELL, 
Speaker of the House of Representatives, 

(Signed) C. C. ANTOINE, 

Lieutenant Governor and President of the Senate. 
Approved January 24, 1874. 

(Signed) WILLIAM P. KELLOGG, 
ws Governor of the State of Louisiana. 
A true copy. 
P. G. DESLONDE, 
Secretary of State. 
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No. 55.] AN ACT 
Relative to the assessment and collection of State taxes imposed 
for the payment of the bonds of the State, and the principal 
‘ and interest of the State debt by virtue of any law passed 
prior to Januarv first, 1874, and to repeal all laws requiring 
\ or authorizing the Governor or Auditor or Treasurer to set 


apart funds in the State Treasury for the pavment of any 
bonds issued by the State prior to January 1, 1874. 
“ Section 1. Be it enacted by the Senate and House of Representa- 
4 tives of the State of Louisiana in General Assembly convened, That 
hereafter no officer of the State shall have power or authority to 
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assess, collect or enforce the payment of any tax for the payment 
of the principal and interest of the State debt, or for the payment 
of any bonds heretofore issued by the State or the interest there- 
on, the assessment or collection of which is not specially provided 
for and authorized bv an act of the General Assembly passed 
since the first day of January, 1874; and no Court, judge, justice 
of the peace or other tribunal of the State shall entertain or have 
jurisdiction of any suit or proceeding to assess, collect or enforce 
the payment of any such tax; and no such tax shall constitute 
a lien or privilege on any property in the State, and no officer of 
this State shall register or record such tax asa lienor privilege or 
otherwise against any property within this State, and any such tax, 
though assessed and registered, shall not operate as a legal regis- 
tration, and no lien shall result therefrom, and all penalties for 
the non-payment, and all interest for delay in payment of such 
tax, are hereby abrogated and released, and the bonds of the State 
tax collector shall not be deemed to cover the collection of anv 
such tax, and the sureties on the bonds of the tax collectors shall 
not be lable for the sums collected on account of such tax, and 
the tax collectors are hereby relieved from making any settle- 
ments for such tax, and shall not be entitled to receive commis- 
sions for the collection thereof; provided, that the provisions of 
this Act shall not be constrned to apply or to affect the collection 
of any taxes due to the State for any vear prior to the vear 1874. 
Sec. 2. Be it further enacted, etc., That neither the Governor, 
Auditor or Treasurer, shall have authority under any law passed 
prior to the first of January, 1874, te set apart any funds in the 
Treasury for the payment of the principal or interest of any 
bonds issued prior to the first of January, 1874; provided, that 
nothing in this Act shall be construed so as to interfere with or 
prevent the payment of any interest due on or prior to the first 
of January, 1874. | 
Sec. 3. Be vt further enacted, etc., That this Act shall take ef- 
fect from its passage, and no court of this State shall have power 
or jurisdiction to arrest or impede its operation by mandamus, 
injunction or otherwise. 
(Signed ) CHARLES W. LOWELL, 
Speaker of the House of Representatives. 
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(Signed ) C. C. ANTOINE, 
Lieutenant Governor and President of the Senate. 
Approved March 14, 1874. 
(Signed) WILLIAM P. KELLOGG, 
Governor of the State of Louisiana. 
A true copy: 
P. G. DESLONDE, 
Secretary of State. 


| ARTICLES FROM THE CONSTITUTION OF THE STATE OF LOUISIANA 
oF 1879.| 
DISTRIBUTION OF POWERS. 

Art. 14. The powers of the Government of the State of Louis- 
iana shall be divided into three distinct departments, and each 
of them to be confined to a separate body of magistracy, to-wit: 
Those which are legislative to one, those which are executive to 
another, and those which are judicial to another. 

Art. 15. No one of these departments, nor any person or col- 
lection of persons holding office in one of them, shall exercise 
power properly belonging to either of the others, except in the 
instances hereinafter expresslv directed or permitted. 

ArT. 202. The taxing power may be exercised by the General 
Assembly for State purposes, and by parishes and municipal 
corporations, under authority granted to them by the General 
Assembly, for parish and municipal purposes. 

ArT. 209. The State tax on property for all purposes whatever, 
including expenses of Government, schools, levees and interest, 
shall not exceed, in any one year, six mills on the dollar of its 
assessed valuation, if the ordinance regarding the bonded debt of 
the State is adopted and ratified by the people; and if said ordi- 
nance is not adopted and ratified by the people, said State tax, 
for all purposes aforesaid, shall not exceed, in any one year, five 
mills on the dollar of the assessed valuation of the property ; and 
no parish or municipal tax, for all purposes whatsoever, shall ex- 
ceed ten mills on the dollar of valuation; provided, that, for the 
purpose of erecting and constructing public buildings, bridges 
and works of public improvements in parishes: and municipali- 
ties, the rates of taxation herein limited may be increased when 
the rate of such increase and the purpose for which it is intended 
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shall have been submitted to a vote of the property taxpayers of 
such parish or municipality entitled to a vote under the election 
laws of the State, and a majority of same voting at such election, 
shall have voted therefor. 


| ORDINANCE IN REGARD To StTaTE DEBT. | 


ARTICLE 1. Be it Ordained by the People of the State of Lowis- 
iana in Convention Assembled, That the interest to be paid on the 
consolidated bonds of the State of Louisiana be and is hereby 
fixed at two per cent. per annum for five years from the first of 
January, 1880, three per cent. per annum for fifteen years, and 
four per cent. per annum thereafter, payable semi-annually; and 
there shall be levied an annual tax sufficient for the full pay- 
ment of said interest, not exceeding three mills, the limit of all 
State tax being hereby fixed at six mills; provided, the holders 
of consolidated bonds may, at their option, demand in exchange 
for the bonds held by them, bonds of the denomination of five 
dollars, one hundred dollars, five hundred dollars, one thousand 
dollars, to be issued at the rate of seventy-five cents on the dol- 
lar of bonds held and to be surrendered by such holders, the said 
new issue to bear interest at the rate of four per cent. per annum, 
payable semi-annually. 

ArT. 2. The holders of the consolidated bonds may at any 
time present their bonds to the Treasurer of the State, or to an 
agent to be appointed by the Governor—one in the.City of New 
York and the other in the City of London—and the said Treas- 
urer or agent, as the case may be, shall indorse or stamp thereon 
the words “interest reduced to two per cent. per annum for five 
years from January 1, 1880, three per cent. per annum for fifteen 
years, and four per cent. per annum thereafter ;” provided, the 
holder or holders of said bonds may apply to the Treasurer for 
an exchange of bonds as provided in the preceding Article. 

Art. 3. Beit further ordained, That the coupon of said con- 
solidated bonds falling due the first of January, 1880, be and the 
same is hereby remitted, and any interest taxes collected to meet 
said coupon are hereby transferred to defray the expenses of the 
State Governor. | 

Be it further ordained, and it is hereby ordained by this Constitu- 
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tional Convention, That the foregoing provisions and articles rela- 
tive to the consolidated debt shall not form a part of this Consti- 
tution, except as hereinafter provided, as follows: 

At the election held for the ratification or rejection of this Con- 
stitution, it shall be lawful for each voter to have written or 
printed on his ballot the words, “For ordinance relative to State 
debt,” or the words, “Against ordinance relative to State debt,” 
and in the event that a majority of the ballots so cast have in- 
dorsed on them the words, ‘‘For ordinance relative to State 
debt,” then the said foregoing provisions and articles of this or- 
dinance shall form a part of the Constitution submitted, if the 
same is ratified; and if a majority of the votes so cast shall have 
indorsed on them the words, “‘Against ordinance relative to State 
debt,” then said provisions and articles shall form no part of this 
Constitution. 

LOUIS A. WILTZ, 
President and Delegate from the Ninth Representative District 
of the Parish of Orleans. 


Wm. H. Harris, Secretary. 


IN THE 


Supreme Court of the alnited States. 
OCTOBER TERM, 1889. 


No. 140. 


THE STATE OF LOUISIANA, Ex ret. THE New York 
GUARANTY AND INDEMNITY COMPANY, PLAINTIFF IN 
ERROR, 

vs. 


O. B. STEELE, Avupitor or Pusriic Accounts, SuBstI- 
TUTED FOR ALLEN JUMEL. 


SUPPLEMENTAL POINTS IN BEHALF OF PLAINTIFF IN 
ERROR. 


The brief tiled on behalf the defendant in error by the 
learned Attorney General of the State of Louisiana seeks to 
dispose of all the questions in this cause by asserting that 
they have been already adjudicated by this Court in Lou- 
isiana vs. Jumel and Elliott vs. Wiltz, 107 U.S., 712. 

A further answer to the writ of error is attempted by the 
assertion thatthe bonds held by the relator have, after a full 
hearing, been adjudged invalid. 

Both these points have been met in the main brief filed 
on behalf of the relatur. A few additional remarks are re- 
spectfully submitted : 
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Orleans shall annually, in the month of January, pass an 
ordinance to raise the sum of six hundred thousand dollars 
by a special tax, to be called the consolidated bond tax, and. 
the rate per cent. of said tax in each municipality shall be 
in proportion to the indebtedness of each,” constituted a con- 
tract with the creditors, “an essential part whereof was the 
pledge to levy an annual tax of a specific amount for the 
payment of the principal and interest,” (head note p. 278). 
The Court say: 

“The State, in effect, said to them” (the creditors), “The 
city will give these bonds, running for the period designated 
and drawing interest, in exchange for your demands, and 
as security for the payment of interest and the gradual re- 
demption of the principal the city shall annually, in January, 
levy a special tax for the purpose to the amount of $600,000. 
These provisions were designed to give value to the proposed 
bonds in the markets of the country, and, necessarily, as an 
inducement to the creditors to take them. When the bonds 
were issued and taken by the creditors a contract was con- 
summated between them and the city as fully as if all the 
provisions had been embodied as express stipulations in the 
most formal instrument signed by the parties.” (Pages 287, 
288.) The right to a mandamus was accordingly upheld. 

Later, in October terin, 1883, in Louisiana vs. St. Martin’s 
Parish, 111 U.S., 716, this Court again held that where a 
valid obligation is created by contract that taxes shall be levied, 
any “ 
as to deprive the holder of the contract of all adequate and 
efficacious remedy is within the constitutional inhibition,” 


legislation repealing or modifving the taxing power so 


and the decree of the. State court refusing a mandamus was 
reversed with directions. to “affirm the judgment of the 
third district court awarding the mandamus prayed ” (p. 
fe x43 

The supreme court of Louisiana in 1885 accepted the de- 
cision of this Court in the St. Martin’s Parish case last above 
cited, and in State vs. City of New Orleans, 37 La. Ann., 436, 
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dedtared the doctrine as to the right of a creditor to a man- 
damus in a case of contract obligation in the precise lan- 
They distinguished the case before them, but conceded the 
law as determined by this Court. 

Before this, in 1884, the supreme court of Louisiana, in 
State vs. City of New Orleans, 54 La. Ann., 1149, had ae- 
cepted the same doctrine and awarded a mandamus. ) 


guage of the opinion of this Court (see 57 La. Ann., p. 440), 


In the cases cited above, the contract, on the faith of which 
the creditors took the bonds, was that a tax would be levied in 
the future. In the case at bar the contract is not executory. 
It was executed by the provision of the act (No. 116, of 1869) 
whereby the tax ts levied, and the contract obligation stood 
on the actual exercise of the taxing power of the State as a 
simultaneous act—not a promise of something to be done 
thereafter. 

If the promise to levy a tax, as In the case of St. Martin’s 
Parish, 111 U.S., 716 (ubi supra), constituted an inviolable 
contract, which could not afterwards be impaired by legis- 
lation contravening the rights it created, or destroying the 
remedy for their enforcement, @ fortior: this cannot be done 
in the case of an executed contract, where the taxing power 
is actually exercised at the time of the making of the con- 
tract and as an integral part of the transaction between 
the contracting parties. 

In Louisiana the supreme court. in State ex rel. Carriere 
vs New Orleans, 36 La. Ann., 687, has passed upon this very 
question. The proceeding was for a mandamus to enforce 
aright given in 1837, when the city taxing power was un- 
limited. Distinguishing the case before them from United 
States vs. Macon, 99 U.S., 582, where this Court refused to 
order a mandamus to enforce new rights not existing at the 
time of the contract, the supreme court of Louisiana say: 
“ All we are asked to do is to bring into operation the power 
of taxation existing at the date of the contract and which under 
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the Constitution of the United States, as consistently ifiter- 
preted by its highest judicial expounder, continues to exist as 
far as necessary for the enforcement of the obligations of that 
contract.” | 


IV. ° 


The jurisdiction and judgment of the Court now invoked 
by the plaintiff in error are not against the political or 
legislative power of the State of Louisiana. That was exer- 
cised by the State itself in 1869, of its own motion and sover- 
eign will, in the very act by which tke relator was induced 
to part with its money,and by which the State declared that 
a present cotemporaneous and simultaneous levy of a tax, 
sufficient, under its existing power of taxation, for the full 
protection of the bondholders, lad been already made. Re- 
lving on thisand with the act (No. 116, of 1869) spread upon 
the bond and thus “read into the contract,” the relator paid 
its money. All that this Court is asked to do is to act upon 
the record brought up by the writ of error, and as in the St. 
Marion’s Parish case (111 U.S., 716), to reverse the judgment 
below and remand the ease for further proceedings. 

The attempted repeal and invalidation of the contract 
rights of the relator by the acts of Louisiana and by the 
coustitutional amendments subsequent to 1869 were wholly 
ineffectual to impair those rignts. 

This Court say in South Carolina vs. Gaillard, 101 U.S., 
433, p. 457, “All the cases in this Court where the question 
has arisen agree in holding that the States may change the 
remedy, provided no substantial right secured by the contract is 
impaired.” In that case the repealed statute did not provide 
a remedy which formed a part of the contract. If, as in the 
ease at bar, it had provided a remedy constituting a part of 
the contract a mandamus would have been allowed. 
Antoni vs. Greenhow, 107 U.S., 769, does not militate 
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against our contention. The opinion of the Court went upon 
the ground that the repealing act gave a new remedy sub- 
stantially equivalent to that which it took away, and there- 
fore did not impair the obligation of the contract to which 
it related. 

This question alone was decided by the Court. 


WILLIAM ALLEN BUTLER, 
Of Counsel for Relator, Plaintiff in Error. 


No. 140. 


October term, 1889. 


; Heine Cane, 


Of the United States. 


THE STATE OF LOUISIANA EX REL. 
THE NEW YORK GUARANTY AND 
INDEMNITY CCMPANY, 
PLAINTIFF IN ERROR, 


VETS8US 


OLIVER B. STEELE, AUDITOR OF PUB- 
LIO ACCOUNTS. 


On Behalf of Defendant in Error. 


W. H. ROGERS, 
Attorney General. 


EK. MARCHAND. STATE PRINTER. 110 Chartres Street. 
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No. 140. 


October term, 1889. 


Of the United States. 


THE STATE OF LOUISIANA EX REL. 
THE NEW YORK GUARANTY AND 
INDEMNITY COMPANY, 
PLAINTIFF IN ERROR, 

VErSUS 
OLIVER B. STEELE, AUDITOR OF PUB- 
LIC ACCOUNTS. 


On Behalf of Defendant in Hrrer. 


STATEMENT OF THE CASE. 


Plaintiffs in error alle ze ownership of two hun- 
dred and fifty bonds o* the State of Louisiana 
which bad been issued under an act of the Gen- 
eral Assembly, known as Act Ne. 11¢ of 1869, 
entitled ‘* An Act providing “tate aid in the con- 


struction of the Mississippi and Mexican Gulf 
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Ship Island Canal and for the issue of State bonds 
therefor,” approved March 8, 1869 These bonds 
are each for one thousand dollars, bearing 7 3-10 
per cent per annum interest. 

In 1874, a constitutional amendment was adopt- 
ed authorizing an exchange of bonds. The condi- 
tion for exchange was that the bonds were issued 
in strict conformity to law and not in violation of 
the Constitution of the State or of the United 
States and fora valid consideration.” Act 11 of 
1875, approved May 7, 1879. 

The present plaintiffs brought suit maintaining 
the validity of their obligations and asking that 
they be funded and recognized as such valid obli- 
gations. 

The judgment of the District, Court was adverse 
to their ciaim, and this judgment was affirmed by 
the Supreme Court of the Sate, October, 1878, 
(Record p. 37). The decree of the Supreme Court 
was presented by writ of errer to this Court and 
its judgment atirmed. 105 U.S. page 622. 

Plaintiffs, ignoring the results of their former 
petitions and the several decrees therein, on Feb- 
uary 14, 1884, applied for a wr t of mandamus di- 
rected against the Auditor of the State to assess, 
levy and collect a tax sufficien: to pay said bonds 
and interest. 

The action was unsuccessful, and from a decree 
against them rendered by the Supreme Court in 


pon, 


1886 (R. p. 79), a writ of error is prosecuted to 
this Honorable Court. 


ARGUMENT. 


This is a suit directly against the State of Louis- 
iana, which seeks to hold her liable on an alleged 
contract, without making her a party. The at- 
tempt here made differs in no manner from the 
principle established by this Court in Louisiana 
vs. Jumel and Elliott vs. Wiltz, 107 U.S. 712. 

The A.uditor is a purely ministerial officer of the 
Executive Department of the State and his powers 
and duties distinctly defined. He is entirely sub- 
ordinate to the supreme political power of the 
State. And if aduty may be said to have been 
implied in his office by virtue of Sec: 7 of the Act 
of 1869, it has been revoked. (Constitution of the 
State Art, 209 and debt ordinances). 

The «assessment and levying of taxes may only 
be exercised by the Legislature. State Constitu- 
tion, Art. 202. 

And tue Auditor being a part of the Executive 
Departrient is prohibited from usurping the func- 
tions of the legislative department. State Consti- 
tution, Arts. 14 and Lo. 

This high court is so familiar with the principles 
which assert themselves in every phase of position 
assuined by plaintiffs that a reference to the stat- 
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seems superflous. All were thoroughly reviewed 
in Louisiana vs, Jume}l. What was attempted in 
that case is attempted in this, i. e., to “ require the 
court to assume all the executive authority of the 
State, so far as it related to the enforcement of this 
iaw, and to supervise the conduct of all persens 
charged with any official duty in respect to the 
levy, collection and disbursersent of the tax in 


utes of the State bearing upon the controversy 


question, until the bonds, principal and interest, 
were paid in full. and that, too, in a preceeding, in 
which the State was not and could not be made a 
party. It needs .o argument to show that the po- 
litical power cannot be thus evicted of its Jurisd ic- 
tion and the judiciary set up in its place. 

And to same point we have Hagood vs. Souch- 
ern, 117 U.S., pp. 66 and 67. Ex parte Avers 
123 U.S., p. 443. . 

Upon the other issue presented in this cause, it 
must be observed that the record shows this plain- 
tiff was willing to accept sixty cents for every dol- 
lar of his claim and a reduced rate of -interest 
under the Acts cf 1874. True he was not bound 
to accept it, neither was he con pelled to make the 
proposition to the State, neither was he bound to 
bring suit under the act. He could have held on 
to his bonds and awaited the “turning up” of 
something to his advantage. Suit was not abso- 


lutely essential te the funding and exchange — 
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only in questionable cases. He could not sue the 
State without her permission—and when he sued 
he accepted the terms of permission and concession 
made by her. 

Recognizing the fact, if not the right, that his 
bonds were questioned, he brought suit and raised 
the direct issue of the validity of his honds, and 
after a full hearing they were decided invalid. 

He now seeks to avoid the consequences of his 
proceedings, and indirectly, through a ministerial 
officer, control, through the judiciary, ‘he political 
management of the fiscal matters of the State. 

Respectfully submitted, 
WALTER H. ROGERS, 
Attorney General, for Defendant. 


APPENDIX, 

No. 3.] 

To provides for funding obligatious of the State by exchange 
for bends; to provide for principal and inte: est of said 
bonds ; toestablish a boacd of Hiquidation; to authorize 
certain judicial proceedings against it; to define and 
punis? violations of this act; to prohibit certain officers 
diverting funds, except a3 provided by law, .nd to pun- 
ish vidlatious therefor ; So levy a continuing tax and pro- 
vide ¢ continuing appropriotion for said bonds; to pro- 
hibit injunctions in certain cases; to limit the indebted- 
ness of the State, and io limit State taxes; to annul 
certain grants of State ail; to prohibit the modification, 
novation or extension of any contract heretofore made 
for State aid; to provide for the receipt of certain war- 
rants for certain taxes, and to repeal all confi cting laws. 


Section 1. Be it enact-d by the Senate and House of Rep. 


resentatives of the State of louisiana in Cenerul Assembly 
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convened, That for the purpose of consolidating and reduc. 
ing the floating and bondel debt of the State the Govenor» 
lieutenant-governor, auditor, treasurer, secretary of State 
and speaker of the House of Representatives are hereby 
authorized to cause to be prepared and to issue bonds to be 
known as “ consolidated bonds of the State of Louisiana,” of 
the denominations of one hundred, five hundred and one 
thousand dollars, to the amount of fifty millions of dollars, 
or so much thereof as may be necessary, all payable forty 
years from the first day of January, 1884, and all to be 
numbered consecutively and made payable to bearer, and to 
bear interest at the rate of seven pér cent. per annum, pay- 
able semi-annually in the city of New York and city of New 
Orleans, on the first day of July and January of each year, 
and coupens for such interest shall be annexed thereto; said 
interest and principal to be payable in lawful money of the 
United States. 

Sec. 2. Be it further enacted, etc., That the parties 
designated in the foregoing section shall constitute a board 
of liqnidation, and a majerity of said board shall elect a 
fiscal agent tor the State, who shall be a member of said 
board. 

Sec. 3. Be it further enacted, ete., That said bonds au- 
‘thorized by section one shall be signed by the governor, 
auditor and secretary of State, and the coupons shall be 
signed by the auditor and treasurer, and when so prepared 
said bonds shall be exchanged by the board of liquidation 
for all valid outstanding bonds of the State and all valid 
warrants drawn previous to the passage of this act by the 
respective auditors of public accounts of the State on the 
treasurer thereof, except warrants issued by the auditor in 
payment of the constitutional officers of the State, at the 
rate of sixty cents in consolidated bonds for one dollar in 
outstanding bonds and all valid warrants ; prorided’ that the 
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holder of any bonds or valid warrants rejected by a majority 
of said board may apply by petition to the proper court for 
relief, and if final judgment shall be rendered in his favor 
against said board it shall be the duty of said board to fund 
his claim in bonds at the rate pravided by this act; and 
provided further, that if any member of said board of liqui- 
dation shall knowingly audit and fund any illegal claim 
against the State he shall be deemed guilty of a misde- 
meanor, and shall, on convietion, be fined not less than five 
thousand dollars and be imprisoned not less that two years, 
at the discretion of the court; and any person knowingly 
procuring the same to be done shall be subject to the same 
penalty. 

Sec. 4. Be it further enactel, etc., That the exchange of 
the bonds or valid warrants authurized by this act shall be 
effected by said board of liquidation in the cities of New 
Orleans and New York. | 

See. 5. Be it further enacted, ete., That the consolidated 
bonds herein authorized shall be held and used by said board 
of liquidation only for the purpose of exchange as aforesaid ; 
said bonds shall be used for no other purpose or purposes 
than as authorized by this act, and any member of the board 
of liquidation using or attempting to indnce any person or 
persons to use said bonds or any of them for any other pur- 
pose or purposes, shall, on conviction thereof, be punished 
by a fine of not less than five thousand dollars and imprison- 
ment at hard labor for not !ess than one year. 

Sec. 6. Be it further enacted, ete., That notice of the 
adoption of this act shall be published by said board in one 
or more journals of New Orleans, New York, London, Paris 
and Amsterdam. 

Sec. 7. Be it further enacted, etc., That a tax of five and 
a half mills on the dollar of the assessed value of all real 
and personal property in the State is hereby annually levied 
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and shall be collected for the purpose of paying the interest 
and principal of the consoiidated bonds herein authorized, 
and the revenue derived therefrom is hereby set apart and 
appropriated for that purpose and no other. And that it 
shall be deemed a felony for the fiscal agent or any officer of 
the State or board of liquidators to divert the said fund from 
its legitimate chennel as provided, and upen conviction the 
said party shall be liable to imprisonment for not more tian 
ten years nor less than two, at the -liscretien of the court. 
If there shall during any year be a surplus arising from said 
tax, after paying all interest falling due in that year, such 
surplus shall be used for the purchase and retirement of 
bonds authorized by this act, said purchases to be made by 
said board of liquidation from the lowest offers after «due 
notice; provided, that the total tax for interest and ali oter 
State purposes, except the support of public schools, shall 
never hereafter exceed twelve and a half mills ou the dolar. 
The interest tax aforesaid shall be a continuing annual tax 
until the said consolidated bonds shall be paid or redeemed, 
principal and interest; and the said appropriation shall bea 
continuing annual appropriation during the same period, and 
this levy and appropriation shall authorize and make it the 
duty of the auditor and treasurer and the said board, re- 
Spectively, to collect said tax annually, and pay said interest 
and redeem the said bonds until the same shall be fully dis- 


charged. 


Sec. 8 Le it further enacted, ete.. That the bonds end 
valid warrants outstanding at the tine of the passage of 
this act shall, as fast as they are received in exchange for 
consolidated bonds, be cancelled anc destroyed by the said 
board of liquidat on; and consolidated bonds purchased as 
provided for in section seven of this act shall: be cancelled 
and destroyed after public notice has veen given of the same 


in the official journal of the State, in the prese.ce of as many 
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citizens as may desise to be present. In like manner and 
within ten days after such destruction, in each case, a proces 
verbal of the same shall be published and a report made to 
the General Assembly on the first Monday of every year by 
said board. 

Sec. 9. Be it further enacted, etc., That it shall be the 
duty of the auditor in his next annual report, to give a de- 
tailed account of the proceedings had under this act, in- 
cluding the amount of new bonds issued, the amount of old 
bonds and valid warrants cancelled, the amount of the same 
outstanding and the cost of the exchange; and annually 
thereafter a full and exact statement of the condition of the 
public debt under the operations of this act. 

Sec. 10. Be it further enacted, etc., That any judge, tax- 
collector, or any officer of the State, obstructing the execu- 
tion of this act, or any part of it, or failing to perform his 
official duty thereunder, shall be deemed guilty of a misde- 
meanor, and on conviction thereof, shall be punished by im- 
prisonment not exceeding five years or by fine not exceeding 
two thousand dollars, at the discretion of the court: pro- 
uided, that this section shall in nowise prejudice or affect the 
criminal proceeding under section five of this act. 

See. 11. Beit further enacted, etc., That each provision 
of this act shall be and is hereby declared to be a contract 
between the State of Louisiana aud each and every holder of 
the bonds issued under this act. 

Sec- 12. Be it further enacted, etc., That all grants of 
State aid made, whether of bonds, endorsements, subscrip- 
tions of stock. or otherwise, which have become lapsed or 
forfeited, be and the same are hereby repealed and annulled, 
nor shall the State hereafter modify, novate or extend any 
contract heretofore made for the giving of State aid in any 
form or under any pretext. 

Sec. 13. Be it further enacted, etc., That the entire State 
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debt, prior to ;the year of our ,Lord nineteen hundred and 
fourteen, shall,never be, increased, direetly or indirectly, :be- 
yond the sum of fifteen millions of dollars, hereby ant»or- 
ized, it being the interest and object of this.act.and of the 
exchanges to be effected thereunder to reduce and restrict 
the whole iudebtedness of the State to asum not exceeding 


fifteen millions of dollars, apd,to agree with the holilers of 


the consolidated bonds to. be issued hereunder that.said in- 
debtedness .shall not be increased beyond said sum.during 
said period. 

Sec. 14. Be it further enacted, etc., That any tax-eollector 
who shall turn. over any money or warrants by :him eolleeted, 
to any person except:to the State treasurer, shall be: deemed 
guilty of a misdemeanor, and shall,.on.convictior, be subject 
to the penalties ,prescribed in section ten of this act, and 
shall, in addition thereto, be liable in damages in double the 
amount.so turned over. Any State officer requiring or de- 
manding that said taxes shall be turned over to him, except 
the treasurer of the State, shall be liable, on conviction to 
the same penalties as are prescribed in this section. 


Sec. 15. Be it further enacted, etc., Tuvat ‘from and 
after the passage.of this act until the first.day of July, 1874, 
all valid auditor’s warrants ‘issued for deots due :prior to 
January 1, 1874, shall be received for all back taxes, licenses 
and interest and penalties thereon due prior to said first of 
January, 1874, except two mills for school fund, three mills 
for levee coustruction and repair fund, and two mills to:the 
interest fund for the purpose of paying any interest.in ar- 
rears accruing on the bonded debt of the State prior to the 
passage of this act. | 

Sec. 16. Be it further enacted, etc., That no court or 
judge thereof shall have power to enjoin the payment of 
principal or interest of any bond issued under this act, or 
the collection of the special tax therefor, or to enjoin any 
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officer of the State or parish in receiving warrants as is pre- 
scribed in section fifteen of this act. 

Sec. 17. Be it further enacted, ete., That all acts or’ parts 
of acts in conflict with this act or any section thereof are 
hereby declared to be repealed, and that this.act. shall take 
effect from and after its passage. 

CHARLES W. LOWELL, 

Speaker of the House of Representatives. 
C. C, ANTOINE, 

Lieutenant-Governor and President of the Senate. 
WILLIAM P. KELLOGG, 

Governor of the State of Lowsiana. 


ACT No. 16 of 1869. 


Sec. 7. “That in order to provide a fund for the semi- 
annual payment of interest upon the bonds issued in accord- 
ance with this act and the final redemption of said bonds, 
should the Mississippi and Mexican Gulf Ship Canal Com- 
pany fail to meet the obligations set forth in the fourth and 
sixth sections of this act, when the deficit in interest to the 
year 1879, or the deficit and the annual instalment of $30-, 
000 from that date to the final redemption of said bonds 
shall have reached the sum of 100,00, and as often there- 
after as the said deficit shall have reached that sum, the 
auditor is hereby directed to determine by accurate calcula. 
tion what rate of taxation on the total assessed value of all 
movable and immovable property in the State will be suffi- 
cient for the purpose of paying the said deficit in mterest or 
annual instalments ovr both; and it shall be also his duty to 
notify the several sheritts and collectors of the rate of taxa- 
tion as ascertained and fixed for the purpose aforesaid, and 
said tax as ascertained and fixed is hereby levied upon all the 
movable and immovable preperty that may be assessed in 
this State; and it shall be the duty of the several sheriffs and 
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 tax-collectors to collect said tax, and the collection of the 
same shall be enforced as the law provides or may hereafter 
provide for the collection of taxes.” : 


CONSTITUTION OF THE STATE OF LOUISIANA. 
ART. 14. 


The powers of the government of the State of Louisiana 
shall be divided into three distinct departments, and each of 
them be confided to a separate body of magistracy, to wit: 
those which are legislative to one, those which are executive 
to another, and those which are judicial to another. 


ART. 15. 


No one of those departments nor any person or collection 
persons holding office in one of them, snall exercise power 
belonging to either of the others, except in the instance here- 
inafter expressly directed or permitted. 


ART. 202. 
REVENUE AND TAXATION. 


The taxing power may be exercised by the General Assem- 
bly for State purposes, and by parishes and municipal cor- 
porations, uuder authority granted to them by the General 
Assembly, for parish and municipal purposes. | 


ART. 209, 


The State tax on property for all purposes whatever, in- 
cluding expenses of government, schools, levees, and inter- 
est, shall not exceed in any one year six mills on the dollar 
of its assessed valuation, if the ordinance regarding the 
bonded debt of the State is adopted and ratified by the 
people; and if said ordinance is not adopted and ratified by 
the people the State tax, for all purposes aforesaid, shall not 
exceed in any one year five mills on the dollar of the assessed 
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valuation of the property, and no parish or municipal tax 
for all purposes whatsoever shall exceed ten mills on the 
dollar of valuation; and provided, that for the purpose of 
erecting and constructing public buildings, bridges, and 
works of vublic improvement in parishes and municipalities 
the rates of taxation herein limited may be increased when 
the rate of such increase and the purpose for which it is in- 
tended shall have been submitted to a vote of the property 
tax-payers of such parish or municipality entitled to a vote 
under the election laws of the State and a majority of same 
voting at such election, shall have voted therefor. 
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STATE OF LOUISIANA, Ex REL. New York GUARANTY 
AND INDEMNITY COMPANY, PLAINTIFF IN ERROR, 


US. 


O. B. STEELE, Avpiror, rEtc., SupstirutTeD, DEFENDANT 


IN ERROR. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
LOUISIANA. 


Argument of Mr. B. J. Sage for Defendant in Error, Thurs- 
day, January 28, 1890. 


Mr. Sace: If your honors please, the attorney general of 
Louisiana is at the moment engaged in a very important 
criminal procedure against parties who are charged with 
having robbed the treasury, or, at least, fraudulently used 
the State bonds. The case has been continued several times, 
I suppose, at the instance of both parties, and finally it was 
considered that the interests of public justice required 
speedy and prompt action. ‘The attorney general, who was 
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by himself, with only the district attorney to assist him, 
thought himself bound to remain in New Orleans, where 
tlie trial is in progress, instead of coming here to attend to 
these cases, and for that reason my colleague and myself 
are called upon very suddenly, without the opportunity to 
prepare; and, being obliged to depend upon the gen- 
eral resources of our minds for information, and required 
to address the Court under these circumstances, of course 
we feel the embarrassment of the situation, and throw our- 
selves upon the kindness, upon the patience, and: almost 
the mercy of the Court. 


In regard to the case that has just been presented so ably, 
we had better start with the prayer of the petition, which 
is— 


“That a mandamus may issue herein according to law, 
commanding said Allen Jumel, auditor of public accounts 
of the State of Louisiana, to comply with his duty in the 
premises, under auc in accordance with the act No. 116 of 
1869, and especially under the seventh section thereof, by 
ealculating the rate of taxation on all the movable and im- 
movable property in the State sufficient to pay the Ceficit 
in interest on said issue of bonds, made under said act, 
from September 1, 1873, to September, 1588, say the sum of 
$200,000, or so much as may be necessary, and by notifying 
the several sheriffs and tax collectors throughout the State 
of said rate so ascertained and fixed, and requiring them, 
respectively, to collect the same in the manner provided by 
law for other taxes, and to do and perform such other act 
in the premises as may be his official duty, and for all other 
relief, and that, after due proceedings had, said mandamus 
may be made peremptory.” — 


Your honors will perceive that the auditor of the State of 
Louisiana must have very considerable discretion, as the 
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agent of that community called Louisiana, in the perform- 
ance of all those duties that he is herein required to do under 
the mandamus of the Federal court. He therefore is pre- 
cisely in the situation of the auditor in the ease of Louisiana 
vs. Jumel (107 U.S., 711), beeause in this case the action of 
the auditor is intended to be varied, or diverted, or changed 
from the course that his superior, the State of Louisiana, re- 
quires him to pursue. I need not now dwell upon the case, 
for your honors will have it and the case of Jumel in your 
minds at the same time, and be able to make a comparison. 
I simply submit that these two cases are on all fours, in re- 
spect to the matter of interference by mandamus with the 
discretion of a State officer. 


I come now to the vexed question, whether a State is 
subject to Federal jurisdiction, and I fancy that there is a 
good deal of difference among us all in reference to the fun- 
damentai principles involved. 

It seems to me that it is important, at the very outset, in 
an argument of this kind, to determine the different grades 
of Government authority brought into action in all these 
proceedings. The political people of the country have the 
sovereign authority; they have expressed their will in the 
constitutions, both Federal and State. ‘They create the in- 
stitutionscalled the legislative, executive, and judicial depart- 
ments of the Government. Necessarily, this Government, 
and the judicial department of the Government, are in the 
third grade of authority. If I might be permitted to make 
an illustration, I would draw a line directly beneath the 
ceiling on the opposite wall, and consider it as symbolical of 


sovereign authority. No one can object to considering it as 


representing sovereign power. I would draw next beneath 
that a line which I would use as a symbol of the Constitu- 
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tion; next beneath that, I would draw a third line, and call 
that a symbol of Government; and next beneath it I would 
draw a fourth line, and consider it as a symbol of the persons 
and things that governments govern. Now, it is impossible 
for the bottom grade to get on top, or even the third grade 
(including this august assemblage, the Supreme Court of the 
United States), to get above and coerce the sovereign author- 
ity. No matter whether we consider our system as one na- 
tion or 42 States; sixty millions of people, or 42 different 
communities orcommonwealths of people, the question still is, 
and always will be, whether that sovereign authority can be 
dominated by the Government, which is in the third grade. 
[ presume that in the case of U. S. vs. Cruikshank it was 
simply intended to confine the Court’s expressions to matters 
of government and Jurisdiction, and that it was not intended 
to say that this Court or the Government could have do- 
minion over the politicai bodies of people that form the 
great mass of our nation. 


Now, if your honors please, having started with that kind 
of demonstration (speaking, as I hope, with great deference, 
and becoming modesty), [ will try to make some points 
clearer than they are in the minds of many who are disput- 
ing on this great topic. I argued this whole matter in 1879 
or 1880, with the possibility at that time of filing the argu- 
ment as amicus curve in this Court, and I beg leave to read 
this passage therefrom : 


“In considering questions involving the parties to and 
obligations of and the remedies On Government bonds it 
must always be kept in mind that one party is above, the other 
beneath, the law. In every transaction of a person with a 
State, or with the association of States, these relative posi- 
tions are maintained; one is subject to judicial coercion, 
while the other is not. Every Federal or State bondholder 
contemplated this and agreed to it. He can have no judi- 
cial aid to compel either the State or the United States to 
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pay a bond. He must rely for his payment alone on the 
obligor’s good faith. The alternative is war. ‘This Is plain 
common sense, and Is the principle recognized by Mr. Web- 
ster In lis celebrated Baring letter of 1839; and I know of 
no eminent publicist who ever thought otherwise. 

“Such contract consists of essential obligations and quali- 
ties, and is an entity with a make-up and character estab- 
lished at its origin. Mere transfer from a private party toa 
State cannot so change it that rights of action will spring 
from it which could not do so originally. Is sueh bond 
technically a chose in action? Surely the heart of it—in 
other words that whieh is bought and sold, the thing of 
value—is a government promise, a sovereign’s faith. Fur- 
ther on I think we shall see clearly that there can be no 
judicial cognizance of it.” 

Further along (in the same argument) I deal with the 
nature and extent of the State’s obligation; I will not trou- 
ble the Court by reading it, but will express 1t in as few 
words as I can: When a State undertakes to make an obli- 
gation for the purpose of putting it upon the markets of the 
world, or when the United States Government does the same 
thing, she puts her faith, her honor, in a bond which evi- 
gation; and, being above suit—being above 


the law, having made the law—whether it is the United 
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States or a State, the obligor has simply offered in the mar- 
kets of the world, as it were, a piece of their or her good 
faith and honor. It is not and cannot be a chose in action, 
and no right of action can spring from it, and, for that rea- 
son, it is said and recognized by all courts that the govern- 
ing power—z.e¢.,the Union or aState—cannot be sued without 
its own consent. This consent is indispensable, and takes 
the place of the coercive jurisdiction that obtains in all other 
cases. Where an individual or corporation is brought as a 
party before the court, it is done by virtue of coercive juris- 
diction; but when the State comes before the court, she must 
come voluntarily; she is above suit, and she submits the 
issue that may have arisen between her and the party with 
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whom she has dealt. She submits the case, and the Consti- 
tution speaks of controversies, &e., as things that are inde- 
pendent of the persons who are parties to them, whether 
political or natural persons. The ground of this Court's 
jurisdiction over the political people of the country (if or 
when it has any) is the consent of that political people to 
appear in court and be impleaded, and fight the battle that 
may be tendered on the other side, and submit to the Judg- 
ment, and comply with that judgment in good faith when it 
is rendered. 

: As I deal with that subject a little further along in that 
, | argument, I beg leave to call your honors’ attention to the 
reasoning which I will read as a substitute for what I would 
say now—perhaps with less force. 


: “But there is, if possible, a more serious objection than 
: any yet considered. ‘This debt is owed by the people in 
‘ their governing capacity, and it is the property and means 
they hold for governmental purposes which are sought to 


be executed; and it is the same, whether we adopt the 
theory of State or National sovereignty. -Suppose we admit, 
for argument’s sake, the latter, namely, that the States govern 
by virtue of the nation’s delegative authority, having no status or 
rights but what the nution has given them. As people, there- 
fore, they are integral parts of the nation, charged by it with 
the major portion of the functions of government, and hold- 
: ing from it in trust the public property and means conse- 
crated to governmental purposes. Now, we can see how 
absurd it would be for the judicial servitors of this great 
unity of government to be ordered to attack the other insti- 
tutional parts of the same government, and seize and sell-al] 
the material means they hold in trust for performing their 
duties; so that the national theory does not help the oppo- 
sition atall. To give the Government coercive power over 
itself or any portion of itself—-power to seize and sell its own 
means, power to mandamus or enjoin all its parts in detail— 
is like attempting, as Governor Sullivan aptly said, ‘to erect 
a temple beneath its own foundations.’ ” 
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The argument then proceeds to show that no means exist 
to make a State pay, and that there can be no possible 
power, method, or machinery by which it can be done. 


This brings us back to the case of Louisiana vs. Jumel, 
107 U.S., 711, as governing the case at bar. In both, the 
suit is practically against the State, as the former was held 
to be; and in both the Federal court’s mandamus is invoked 
for the control of the State’s agents, in their levying, collect- 
ing, and disposal of the State’s revenues. ‘There had been no 
appropriation or setting apart or transfer by law, of money 
of the St#te for these bonds; and I submit that it seems to 
be the view of the court in this Jumel and other cases, that 
there must be the equivalent of a transfer and delivery, or 
that the auditor or the treasurer or both must be required 
by the State law to do something that is a mere ministerial 


_or clerical duty, before the beneficiary can have the man- 


damus for the purpose of getting what is his due. There 
was no setting apart, no transfer, no appropriation in either 
of the eases. In Louisiana, some fifteen or more years ago, 
the idea was common that these contracts imported con- 
tinuing appropriations, and that the officer of the State was 
to set apart the amount that was necessary to comply with 
the obligations, and virtually transfer it, and place it beyond 
the State’s control; but I understand the result of the Jumel 
case and the case of Christmas vs. Russell, 14 Wall., 69, 
taken together, to be that a promise of payment, no matter 
how clear, specific, and solemn, or even a setting apart of 
funds in the treasury, is no assignment or consummation of 
the contract, even in equity. Delivery or at least the put- 
ting of the payment out of the promisor’s and in the 
promisee’s control is required. 
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This doctrine is conclusive in regard to this case. There 
has been nothing done that placed the fund in the charge 
of the auditor, or the treasurer, or any other proper officer, 
who could be reached by mandamus to compel him to per- 
form a ministerial duty. Where the officer has the slight- 
est discretion there can be no mandamus. When he occu- 
pies a certain field of duty, and has discretion in regard to 
it, the judicial authority cannot come in and say, “ You 
must act as we order in the duty which the law and your 
own mind require you to do; in other words, in the exercise 
of your discretion under the law you must take our discre- 
tion instead of yours.” 


The State of Louisiana has been placed in a very unfor- 
tunate predicament in having her political government 
taken out of her hands, and in being reduced to subjection 
to outside persons, who, as a general rule, had no motive 
except to enrich themselves and carry out partisan designs. 

This particular case has been considered generally, though 
I think not entirely justly, as one of that class of cases that 
belong to what the Hon. Geo. Ticknor Curtis called the 
“lynching” of Louisiana—that is to say, the State was de- 
prived of her volition or freedom, and her means were 
taken against her will, to a very large extent, in the way of 
taxation, in the issuing of her bonds, and the increasing of 
her debt. 

For instance, there was one case where, in regard to the 
Chattanooga Railroad Company, there was a subscription of 
the State required of twenty-five hundred thousand dollars 
of bonds for the purpose of making a road that was un- 
necessary, and only about thirty yards of dirt were ever 
thrown in compliance with the requirements of the charter, 
and vet the bonds were issued and became an obligation of 
the State. That was one of the numerous abominations 
that the public authorities of the State were obliged to pre- 
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vent or defeat. Another case was the issue of eighty thou- 
sand dollars of bonds and making them payable to the 
Governor personally, and his transferring these bonds by 
simple endorsement. They went into the hands of third 
parties and no work was ever done (Cecil vs. Board of Liqui- 
dation,30 La. An., 34). A great many cases of that kind oc- 
curred, but [ think in this there was at first.an intention to 
accomplish the purpose of the charter and of the State aid. 
The question now simply is whether the State can be made 
responsible by suit against her when she has not given con- 
sent. 


In regard to the arguments made [in the series of cases 
now engaging this Court’s attention—e.g., the Virginia coupon 
cases, Hans vs. La., Temple vs. N. C., and the important 
one now at bar], though all are worthy of attention, some 
contain more or less of error to be eliminated. I submit, 
for instance, that one of the arguments in the last case, 
based upon the proceedings of the convention of 1787, is 
full of historical error, and, therefore, that it is necessary 
for me to state the fact and the fundamental principle that 
the Constitution itself is the result of all these deliberations, 
and that hence, supposing it to be adduced as an instrument 
of evidence, it is to be taken for what its language is worth, 
and no evidence to alter or vary any portion of it would be 
allowed by any court. As that is the case, we have very 
little to do with what happened previous to the adoption of 
the instrument, except ‘for the purpose of getting historical 
facts to throw hight upon what meaning the different por- 
tions of it may have had, in case there be any doubt or 
ambiguity of different passages. 


I will make one remark about the matter of the eleventh 
amendment. I submit that the case of Chisholm vs. Ga. is 
not an authority to be adduced to this Court, and is not 
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BELL’S GAP R. R. CO. VS. COMMONWEALTH OF PENNSYLVANIA. 1 


1 UNITED STATES OF AMERICA, 88° 

Seal of the Supreme The President of the United States of Amer- 
Court of the United ica to the honorable the judges of the 
States. supreme court of the State — Pennsyl- 


vania, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which isin the said supreme court, before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
The Commonwealth of Pennsylvania, appellant, and ‘The Bell’s Gap 
Railroad Company, appellee, wherein was drawn in question the 
ralidity of a treaty or statute of or an authority exercised under the 
United States, and the decision was against their validity; or wherein 
was drawn in question the validity of a statute of or an authority 
exercised under said State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and the de- 
cision was in favor of such their validity ; or wherein was drawn in 

question the construction of a clause of the Constitution or of 
2 a treaty or statute of or commission held under the United 

States, and the decision was against the title, right, privilege, 
or exemption specially set up or claimed under such clause of the said 
Constitution, treaty, statute, or commission, a manifest error hath 
happened to the great damage of the said appellee, as by its complaint 
appears, we, being willing that error, 1f any hath been, should be duly 
corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if Judgment be therein 
given, that then, under your seal, distinctly and openly, vou 
send the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington, on the 
second Monday of October next, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the eleventh day of February, in the year of 
our Lord one thousand eight hundred and eighty-nine. 

JAMES H. McKENNEY, 
Clerk of the Supreiv Court of the United States. 

Allowed Feb’y 11, 1889, by— 

JOSEPH P. BRADLEY, 


, ‘ Se ; : — 
Associate Justiesr Oy Llie SUpPrenv Court [ >. 


[Endorsed :] 32. May 7, 1888. Filed in supreme court, middle 
district, Feb. 15, 1889. 
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THE BELL’S GAP RAILROAD CO. VS. 


o The United States of America to the Commonwealth of Penn- 
sylvania, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the prothonotary’s office of the supreme court of Penn- 
sylvania for the middle district, wherein The Bell’s Gap Railroad 
Company is plaintiff in error and you are defendant in error, to 
show cause, If any there be, why the judgment rendered against the 
suid plaintiff in error as in the said writ of error mentioned should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Joseph P. Bradley, associate justice of the 
Supreme Court of the United States, this llth day of February, 
in the year of our Lord one thousand eight hundred and eighty- 
nine. 


© 


JOSEPH P. BRADLEY. 
Ciry AND CounTy OF PHILADELPHIA, 8s: 


I, James W. M. Newlin, being duly sworn according to law, de- 
pose and say that I mailed this citation and a copy thereof to Hon. 
W.S. Kirkpatrick, attorney general of Pennsylvania, on February 
12,1889; that he received the same the next day, and that subse- 
quently I served the same upon him by showing him the original 
and handing him a copy thereof. 


JAMES W. M. NEWLIN. 


Sworn and subscribed before me this seventh day of March, 1889. 
[Seal H. Homer Dalbey, Notary Public, Philadelphia. ] 
HM. HOMER DALBEY, 
Notary Public. 


[Endorsed:] Att’y gen’l. Beill’s Gap Railroad Company vs. Com- 
monwealth of Pennsylvania. Error to supreme court of Penn- 
sylvania. Citation. 


4 The answer of the justices of the supreme court of the 
State of Pennsylvania to the writ of error from the Supreme 
Court of the United States, hereunto annexed, as follows, to wit: 


Copy of Appearance Docket Entries. 


Among the records and proceedings enrolled in the court of com- 
mon pleas in and for the county of Dauphin,in the Commonwealth 
of Pennsylvania, to No. 53 March term, 1888, is contained the fol- 
lowing copy of appearance docket entries, March term, A. D. 1888: 


COMMONWEALTH OF PENNSYLY ANIA ) Appei 1 from the Settlement 
US. > of the Auditor General and 
BELL’s GAP RAILROAD COMPANY. J State Treasurer. 


> 


[On margin:] Kirkpatrick. Newlin. 53. 
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Jan. 18, 1888.—Appeal and specification of objections filed. 

Jan. 19, 1888.—Bond filed. | 

Jan. 27, 1888.—Narr. and copy of account filed. 

Feb. 24, 1888.—Stipulation to try without jury filed. 

May 16, 1858.—Treasurer’s affidavit filed. 

May 8, 1888.—Stenographer’s notes filed. 

May 8, 1888.—Opinion and findings of the court filed, deciding 
in favor of the defendant. 

May 16, 1888.—Exceptions on the part of the Commonwealth 
filed ; same day overruled, exceptas to 6th exception, and judgment 
entered in accordance with opinion filed. 

May 21, 1888.—Writ of error, No. 52, May term, 1888, 
5 from supreme court received and filed. 

Certified. 
W. H. ULRICH, 

Prothonotary. 
[Seal of the Court of Common Pleas of Dauphin County. ] 


(Appeal Bond. Filed Jan. 19th, 1888.) 


Know all men by these presents that The Bell’s Gap Railroad 
Company and Charles IF. Berwind and FS. Lewis are held and 
firmly bound unto The Commonwealth of Pennsylvania in the sum 
of three thousand two hundred dollars, lawful money of the United 
States, to be paid to the said’ Commonwealth; to which payment, 
well and truly to be made, we, the said obligors, hereby bind our- 
selves, our successors, heirs, executors, and administrators, by these 
presents. 

Sealed with our seals and hands this 24th day of December, A. D. 
1887. 

Whereas the said company has appealed to the common pleas of 
Daupkin county from the settlement of account made against it by 
the auditor general and State treasurer on the sixth day of Decem- 
ber, 1887, for taxes on scrip, bonds, and certificates of indebtedness 
of said company, alleged to be due to the Commonwealth of Penn- 
sylvania for the year ending the first Monday of December, 1887 : 

Now, the condition of this bond is such that if the said com- 

pany shall pay to the Commonwealth whatever taxes and 
6 costs may be finally adjudged to be due to the Common- 

wealth of Pennsylvania, then this obligation to be void ; 
otherwise to be and remain in full force and virtue. 


THE BELL’S GAP RAILROAD COMPANY, 


By CHARLES F. BERWIND, President. 
CHARLES F. BERWIND. SEAL. | 
F. 8S. LEWIS. SEAL. | 


Sealed and delivered in the presence of us— 
A. R. BOSLER. 
GEORGE D. BARROW. 
Attest: F. S. LEWIS, Secretary. 
[Seal of The Bell’s Gap R, R. Co.] 
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And now, Jan. 7th, 1888, the above bond is approved and the 
sureties certified to be sufficient. 
JOSEPH ALLEMAN, 
President Judge of the Common Pleas of Philadelphia. 


Jan. 19th, 1888.—The security of the within bond is approved. 
By the court: 
J. W. SIMONTON, P. J. 


Appeal. Filed in Auditor General’s Department Jan. 10, 1888. 
Filed in Court of Common Pleas Jan..18, 1888. 


The appeal and specifications were as follows: 


In the matter of the account settled by the State treasurer and auditor 
general of Pennsylvania against the Bell’s Gap Railroad Company 
for tax on joans under the act of June 30, 1885, on $539,000 of 
loans claimed by the Commonwealth to be held by residents of 
Pennsylvania for the year ending the first Monday of November, 
1887, at three mills on the nominal face value thereof. 


The said company hereby appeals therefrom tothe court of common 
pleas of Dauphin county and assigns the following specifications of 
objections thereto: 

[. The tax claimed is void for want of uniformity and for want 
of an assessment under article LX, section 1, of the constitution of 
Pennsylvania. 

If. The report of the company’s treasurer was made under pro- 
test and does not constitute an assessment, and the tax ought to be 
imposed on so much of the company’s loans as the Commonwealth 
claims to be held by residents of Pennsylvania for their nominal or 
face value, which varies from the market value on account of the 
differing rates of interest, times of maturity, and for other reasons 
affecting their real value is illegal, and the said tax cannot be law- 
fully deducted by the company’s treasurer from the interest payable 
to the holders of said loans, and the Commoawealth’s demands con- 
travene section one, the fourteenth amendment to the Constitution 

of the United States, for the following reasons: | 
8 (a.) The act of June 30, 1885, provides no lawful means 
for assessing the tax. ; 

(.) The Legislature has no power to direct the payment of a tax 
upon any other than the real value of the bonds upon lawful and 
uniform assessment by lawfully constituted assessors against the 
resident owners thereof and upon notice to them, and an opportunity 
to be heard and to pay under protest. 

(c.) The legislative mandate is void as being an attempt to exer- 
cise executive functions by fixing an artificial value on the bonds 
for the purpose of taxation. 

(d.) The bonds held by residents of Pennsylvania are not prop- 
erty in the hands of this company, but are property and taxable 
only in the hands of the owners. 

(e.) The company’s treasurer has no power to lawfully assess said 
tax and has made no assessment thereof. His return does not con- 


Sauk tp. a es yc ti AS SE int Se Nee tye ae 
. ia tae te pia Se RENE POS whi God 
Me ta are se? eer he 


THE COMMONWEALTH OF PENNSYLVANIA. 5 


stitute an assessment, and his deducting the tax from the interest 
payable to the resident bondholders would be taking their property 
without “ due process of law,” and would be contrary to “ the law of 
the land,” and would be a denial to the resident bondholder of the 
“equal protection of the laws,” all other personal property being 
taxed by the State at its actual value to its owners upon notice to 
them by lawful assessors. 

ITI. If any tax on said loans of the company be charged to the 
appellant under an act of Assembly the amount thereof cannot ex- 
ceed the rate fixed bv the act of June 30, 1885, and this rate is 
three mills upon the intcrest and not upon the principal of the 
bonds. : : 

IV. No proof has been made so as to determine what bonds are 
held by non-residents. 

V. No method is provided for ascertaining the names and resi- 
dences of the bondholders, and they are unknown to the company 
and jts treasurer. 

VI. $20,000 of said bonds are exempt, being held and owned by 

Pennsylvania corporations as part of their capital stock, which the 
Commonwealth taxes separately and directly to such corporations 
for the same year. 

VII. The tax is void as impairing the company’s obligation to 
its creditors. 

VIII. Neither the corporation nor its treasurer can lawfully be 
required to deduct the tax. | 


THE BELL’S GAP RATLROAD 


COMPANY, 
By JAMES W. M. NEWLIN, 
Attorney for the said Company. 
CHAS. F. BERWINE, President. 


Attest: F.S. LEWIS, Secretary. 
Narr. Filed Jan. 27, 1888. 
In Dauphin Common Pleas. No. 53. Mareh Term, 1888. 


DAUPHIN CouNTY, 88: 


The Commonwealth of Pennsylvania, by her attorney general, 
complains of the Bell’s Gap Railroad Company of'a plea that they 
render unto the said Commonwealth the sum of one hundred thou- 
sand dollars lawful money of the United States, which they owe to 
and unjustly detain from her, for that whereas the said defendants, 
on the first day of December, A. D. 1887, at the county of Dauphin 
aforesaid, were indebted to the said plaintiff in the sum of one 
thousand five hundred and thirty-six 1°; dollars, lawful money of the 
United States, on an account examined, adjusted, settled, and signed 
by the auditor general of this Commonwealth and duly entered in 
the books of his office, as authorized and required by law, on the 
day and year last aforesaid, in which a certain sum of money, to 
wit, the sum last aforesaid, is due and owing the said plaintiff from 
the said defendants, with interest thereon, at the rate of twelve per 
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centum per annum, from and after the expiration of sixty days from 
the day upon which the said account was so as aforesaid examined, 
adjusted, settled, and signed by the auditor general of this Com- 
monwealth for tax on scrip, bonds, and certificate of indebtedness, 
per act of June 30th, 1885, for the year ending first Monday of No- 
vember, 1887, which said account was, on the sixth day of Decem- 
ber, A. D. 1887, submitted to, revised and approved by the State, 
treasurer, and a copy thereof thereafter sent by the said auditor 
general, under his hand and seal of office, to the said defendants, 
and which yet remains in full force against the said defendants and 
— appealed from; whereby and by force of the statute in such case 
made and provided an action hath accrued to the said plaintiff to 
demand and have of and from the said defendants a certain sum of , 
money, to wit, the sum mentioned and ascertained to be due to this 
Commonwealth in the said account so as aforesaid examined, ad- 
justed, settled, and signed by the auditor general of this Common- 
wealth, parcel of the said sum above demanded, with interest and 
other legal charges; and, being so indebted, the said defendants 
afterwards, to wit, onthe day and year aforesaid, at the county afore- 
said, promised to pay to the said plaintiff on request the said last- 
mentioned sum of money ; 

And whereas also the said defendants, on the day and year in the 
first count first mentioned, at the county aforesaid, were indebted to 
the said plaintiff in a certain further sum of money, to wit, the sum 
mentioned and ascertained to be due to this Commonwealth in the 
said account in the first count mentioned, for money then and there 

had and received by the said defendants to and for the use 
10 of the said plaintiff; and also a certain further sum of 

money, to wit, the sum last aforesaid, on an account settled 
and entered by the auditor general of this Commonwealth against 
the said defendants, on the day and year In the first count mentioned, 
for tax on scrip, bond, and certificate of indebtedness, and approved 
by the State treasurer on the day and year in the first count men- 
tioned ; , 

And whereas afterwards, to wit, on the day and year last aforesaid, 
at the county aforesaid, the said defendants, in consideration of the 
premises, promised to pay the two last-mentioned several sums of 
money respectively to the said plaintiff on request; yet the said 
defendants lave disregarded their said promises, and although often 
requested so to do have not as yet paid any of the said several sums 
of money or any part thereof, to,the damage of the said plaintiff of 
one hundred thousand dollars, and therefore she brings suit, Ke. 

JOHN F. SANDERSON, 
Deputy Attorney General. 


THE COMMONWEALTH OF PENNSYLVANIA. 


j1 ! A.—Form 9. 
: Filed Jan. 27, 1888. 


Bell’s Gap Railroad Company in account with the Commonwealth 
of Pennsylvania, Dr. 


Copy of Accounts. 


For tax on scrip, bonds, and certificates of indebtedness 
per section four ef the act of June 30, 1880, for the year 
ending first Monday of November, 1557, as per report 
herewith filed. 

Nominal value of scrip, bonds, and certificates of indebt- 


| edness owned by residents of Pennsylvania, $039,- 
| 000.00. 
a cain serine seen scdinin $1,617 00 
} Dreaact treansurer § GOMINNION on. ~ ne oe ee sccne SU So 
is liane ih sn nina ical $1,586 15 


Interest at 12 per centum from 60 days after date of settlement. 
\ Remit to State treasurer. 
AUDITOR GENERAL’S DEPARTMENT, 
HARRISBURG, PaA., Dec. 1, 1887. 


Settled and entered: 


JOHN A. GLENN, 
For A. WILSON NORRIS, 


Auditor General. 


TREASURY DEPARTMENT OF PA., 
HARRISBURG, Pa., Dec. 6, 1887. 


Approved : 
: W. LIVSEY, 


State Treasurer. 


AUDITOR GENERAL’S DEPARTMENT, 
HARRISBURG, Jan’y 18, 1888. 


[Seal of Auditor General’s Department. ] 
I hereby certify that the above is a true copy of the original re- 
maining on file in this department. 
Witness my hand and the seal of office the day and year afore- 
said, 


= a 


JOHN A. GLENN, 
For A. WILSON NORRIS, 


Auditor General. 


12 Stipulation to Try Without Jury. Filed Feb. 24, 1888. 


In the Court of Common Pleas of Dauphin County. March Term, 
18588. 


COMMONWEALTH OF PENNSYLVANIA 
US. No. 53. 
Betu’s Gap RAILROAD COMPANY. if 


It is hereby agreed that a trial by jury be dispensed with in the 
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above-stated case,and that the same be submitted to the decision of 
the court, to be heard and determined under the provisions of an 
act entitled “An act to provide for the submission of civil cases to 
the decision of the court and to dispense with trial by Jury,” ap- 
proved the 22d day of April, 1874, subject, however, to a writ of 
error as in other cases, at the option of either party. 
Feb. 24, 1888. 
JNO. F. SANDERSON, 
Deputy Attorney General. 
JAMES. W. N. NEWLIN, 
— For Deft. 


13 Stenographer’s Transcript. Filed May 8, 1888. 
Dauphin County, Pa.,Court of Common Pleas. March Term, 1888. 


THE COMMONWEALTH 
versus » No. 53. 
THe Betvu’s Garp RAILROAD COMPANY. 


Appeal. 


Tried before Hon. John W. Stmonton, president judge, and Hon. 
John B. McPherson, additional ‘law judge, without a jury, at Har- 
risburg, — a. m., February 24, 1888. 7 

Appearances: Commonwealth, Deputy Attorney General Sander- 
son; defence, J. W. M. Newlin. | 

Reported and transcribed in compliance with the act of Assembly, 


approved May 24, A. D. 1876. 
H. C. DEMMING, 


Court Stenographer. 


14 Harrispura, Pa., Fryday, February 24, 1888. 

Deputy Attorney General Sanderson, having stated the case 
for Commonwealth, offers in evidence the report, account, and settle- 
ment. 

Commonwealth rests. | ) 

Defendant’s counsel offers in evidence the appeal and specifica- 
tions of objections. 

Mr. Newtin: The attorney general is willing that the affidavit 
of the treasurer of the Bell’s Gap Railroad Company shall be offered 
in evidence the same as if he had, been called as a witness and ex- 
amined. 

Defendant’s counsel offers in evidence affidavit of A. G. Cassett. 
(Read.) 

Defence rest. 

Argument. 
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15 Findings and Opinion of the Court Below. Filed May 8, 1888. 
Dauphin County Common Pleas. March Term, 1888. 


COMMONWEALTH OF PENNSYLVANIA ) 
US. >» No. 538. 
Beru’s Gap Raitroap Company. } 
Appeal from settlement of account. 

By the Court: This case was tried by the court, as provided by 
the act of April 22, 1874. 7 

It originated in an account settled against the defendant for tax 
on scrip, bonds, and certificates of indebtedness for the year ending 
first Monday of November, 1887, from which settlement defendant 
entered an appeal to this court, as authorized by the act of 1811, 
relative to public accounts. 

We find from the evidence the following facts: 

1. The bonded indebtedness of the defendant amounts to $539,000, 
nominal value. This indebtedness was all contracted and the bonds 
representing the same were issued prior to June 30,1885. The 
amount of said bonds owned by residents of Pennsvivania, so far as 
shown by the evidence, is $205,000 and the amount owned by Peunsy!l- 
vania corporations is $20,000. No evidence was offered to show the 
ownership of the remaining $517,000 and we are unable to find 
whether the same are owned by residents of Pennsylvania or not. 

2. The report upon which the settlement appealed from is based 
was made under protest, and avers that the corporation does not 

know who are the owners of these bonds or what proportion 
16 thereof are owned by residents of Pennsylvania or by non- 
residents, and that the treasurer has made no assessment 
whatever of the bonds and has retained no tax on the payment of 
interest thereon. ‘Tax is claimed in the settlement appealed from 
upon the whole amount of defendant’s indebtedness. 
Conclusions of law. 

For the reasons given in the opinions recently filed in Common- 
wealth v. Delaware Division Canal Company, No. 170, Septem ber 
term, 1887, and in Commonwealth v. City of Chester, No. 191, Mareh 
term, 1587, both in’ Dauphin county common pleas, judgment is 
directed to be entered in this case in favor of defendant unless ex- 
ceptions be filed within the time limited by law. 


(Signed) J. W. SIMONTON, P. J. 
VII. | 
Exceptions Filed by the Commonwealth in the Court Below May 16th, 
1858. 


Dauphin County Common Pleas. March Term, 1888. 
COMMONWEALTH ) 


Vs, - No. ds 
BELL’s Gap RAILROAD Co. } 


Nw 


Exceptions on behalf of the Commonwealth. 
1. The learned court erred in its conclusions of law as follows: 
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“For the reasons given in the opinions recently filed in Com- 
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March term, 1887, both in Dauphin county common pleas, Judgment 
is directed to be entered in this case in favor of defendant uniess 
xceptions be filed within the time limited bv law.’ 

7 2. The learned court erred in not directing Judgment to be 
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entered in tavor ot the Commonweaith for the amountof her 
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The learned court erred in not directing judgment in favor of 
the Commonwealth for the amount of her claim. 

JNO. F. SANDERSON, 


Deputy Attor? neu (rene ral. 
i J 


Opin ion of the Court Below upon the Keceptions. Filed May 16th, 1888. 
Dauphin County Common Pleas. March Term, 1888. 


COMMONWEALTH 
3 N : ~~ 6) 
t. ‘ () ceo, 
Betr’s GAP RAILROAD Co. } 


Opinion on exceptions. 


By the Court: 

We sustain exception No. 6, and so far as to find that the arith- 
metical ealeulation therein contained is substantially correct. In 
doing this we adopt our remarks contained in our opinion in Com- 
monwealth v. Delaware Division Canal Co., inte aac caine 
1887, made in passing upon a similar exceptior 

biden think it necessary to add anything to what has been 
already said in our opinion heretofore filed in this case, and there- 
is asmindlade: ania as above stated, are overruled and judg- 
ment is directed to be entered in accordance with said opinion. 


J. W. SIMONTON, P. J. 


y 
—_ 

] 

i 


19) In the Supreme Court of Pennsylvania in and for the Middle 
Distriet of said Court. 


At a supreme court of the State of eee dil e— wcbe ie Pied In and 
for the mid dle district of said court, at the C1ILV OF Harrisburg, Penn- 
sylvania, on the 2ist Monday following Ist iindink ot) tees 
A. D. EaSS-—prenetm,, From ‘Taaao <x. Condom, Caet jumrot ind Hon 
Kdward M. serge me James P. Sterrett, Henry Green, Silas M. Clark 


and Henry Williams, justices, and William Pearson, prothono- 
eer ie a oe in and for the said 
middle district, to May term, 1588, No. 52--it is contained as follows, 


LO WIL: 
(Copy ot thie Supreme (our Doaek f Hntries. ) 


Writ of error to the court of common pleas of Dauphin county 


COMMONWEALTH OF PENNSYLVANIA, Plaintif Be- 
low , er 
; , No. ye>. Viarech 
is . 
. a is : erm. LSSS 
BeL_L’s GAP RAILROAD ComMPANyY,. Defendant Be- 


? 
iow. 


May 18, 1888.—Precipe filed. 

Eo die, exit writ of error r’t’ble May 28th, 188s. 
May 26th, 1S88.—Record returned and filed, 
May 3lst, 1888.—Argued. 


ene 
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June 1st, 1888.—Reargument ordered in western district. 

Jan. 9th, 1889.—Argued in eastern district. 

Feb. 4th, 1889.—Judgment reversed and judgment entered in 
favor of the Commonwealth and against the defendant in the sum 
of $666.60, with interest at the rate of 12 per cent. per annum from 
the 5th of Feb., 1888, and costs. 

Per CLARK, J. 


20 Feb. 13th, 1888.— Writ of error from the Supreme Court of 
the United States received and filed. 

Eo die, petition for allocatur of said writ by said court. 

Allocatur of said writ by Hon. Joseph P. Bradley, justice of said 
court; writ of error bond,in the sum of $1,500.00, approved by said 
Hon. Joseph P. Bradley, received and filed. 

March 8th, 1889.—Citation from said Hon. Joseph P. Bradley and 
affidavit of service on W.S. Kirkpatrick, attorney general of Pa., 
filed. | : 

Certified from the record. 

[Seal of the Supreme Court of Pennsylvania, Middle District, 1776.] 
WILLIAM PEARSON, 
Prothonotary of Supreme Court. 


21 (Precipe. Filed May 18, 1888.) 
In the Supreme Court of Pennsylvania for the Middle District. 
COMMONWEALTH OF PENNSYLVANIA, Plaintiff Below, Plaintiff in ) 
Krror, | 
VS. ; 


BeELLL’s Gap RAILROAD Company, Defendant Below, | 
in Error. 


issue writ of error to the court of common pleas of Dauphin county 
to remove the record and proceedings in a certain action of assumpsit 
depending therein to No. 58, of March term, 1888, returnable to 
May term, 1888. ; 
: JOHN F. SANDERSON. 
Deputy Attorney General, Attorney for Plaintiff in Error. 


To William Pearson, prothonotary supreme court of Pa., middle 
district. 


22 (Writ of Error.) 
MippLeE Disrrict or PENNSYLVANIA, set: 


The Commonwealth of Pennsylvania to the justices of the court of 
common pleas forthe county of Dauphin, Greeting : 

| Beeause in the record and process, and in ren- 

Seal of the dering the judgment in acertain plaint which was 

Supreme Court. In our said court, before the judges of the same 

court, by our writ, between The Commonwealth of 

Pennsylvania, plaintiff in error, and The Bell’s Gap Railroad Com- 

pany, defendant in error, as it is said, manifest error hath inter- 


| 
‘ 
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vened, to the great damage of tlie said plaintiff in error, as by com- 
plaint of the same plaintiff in error we have received information, 
We, willing that if any error be tnerein it should be corrected and 
that speedy justice be done to the parties in this part, do command 
vou that if judgment, as it is said, be rendered in the said plea, then 
the record and process and all things touching the same, under your 
seals, distinctly and openly, you have before the justices of our 
supreme court of Pennsylvania, at a supreme court to be held at 
Harrisburg, in and for the middle district of said Commonwealth, 
on the 21st Monday following Ist Mon. of Jan., 1888, being the Ist 
Monday of the term, and this writ, that, the record and process afore- 
said being inspected, we may further cause to be done what of right 
and according to our laws and customs ought. 

Witness the Honorable Jsaac G. Gordon, doctor of laws, chief justice 
of cur supreme court, at Harrisburg, the 18th day of May, in the year 
of our Lord one thousand eight hundred and eighty-eight, and of 
the Commonwealth the one hundred and twelfth. 

WILLIAM PEARSON, 
Prothonotary. 


20 (Endorsement on writ of error:) No. 382. May term, 1888. 

Supreme court, middle district. Commonwealth of Penna., 
plaintiff in error, vs. Bel’s Gap Railroad Company, defendant in 
error. Filed May 21st, 185858. Writ of error to the court of C. P. for 
the county of Dauphin. (No. 538, March term,1888.) Returnable 
the 21st Mon. foll. lst Monday of Jan., 1888. Rule on the defendant 
in error to appear and plead on the return day of the writ. N. B— 
10 days’ notice to the parties or counsel below is necessary to compel 
an appearance.. Filed in supreme court May 26th, 1858. Service 
of writ accepted by def’t. J. W. M. Newlin. 


Return of the Court of Common Pleas. 


The record and process and all things touching the same, so full 
and entire as before us they remain, to the honorable the judges of 
the supreme court of the Commonwealth of Pennsylvania, sitting in 
and for the middle district, we certify and send as within we are 
commanded. 

J. W. SIMONTON, P. J. [. s.] 


24 Specifications of Error. 


1. The learned court below erred in overruling the first exception 
filed on the part of the Commonwealth. The exception was in these 
words: 

1. The learned court erred in its conclusions of law as follows: 

“For the reasons given in the opinions, recently filed, in Com. 
monwealth vs. Delaware Division Canal Company, No. 170, Septem- 
ber term, 1887, and in Commonwealth vs. City of Chester, No. 191, 
March term, 1587, both in Dauphin county common pleas, judgment 
is directed to be entered in this case in favor of defendant, unless 
exceptions be filed within the time limited by law.” 
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2. The learned court below erred in overruling the second excep- 
tion filed on the part of the Commonwealth. The exception was in 
these words: 

2. The learned court erred in not directing judgment in favor of 
the Commonwealth for the amount of her claims. 

The learned court below erred in overruling the third excep- 
tical filed on the part of the Commonwealth. The exception was in 
these words: 

The learned court erred in adopting its opinion, the first con- 
clusion of law in the Delaware Division Canal case aforesaid, which 
was as follows: 

“That section four of the act of June 30, 1885, 1s repugnant to 
section one of article nine of the constitution of Pennsylvania, which 
ordains that all taxes shall be uniform within the territorial limits 
of the authority levying the same, and is therefore void.” 

4. The learned court below erred in overruling the fourth excep- 
tion filed on the part of the Commonwealth. The exception was in 

these words: | 
25 4. The learned court erred in adopting the second conclu- 
sion of law in the case aforesaid, which was as follows: 

That the settlement appealed from in this case is legal and in- 
valid, because the taxes claimed therein under section four of the act 
of June 350, 1885, are not uniform, as required by section one of arti- 
cle nine of the constitution,’ 

The learned court below erred in overruling the fifth exce ption 
filed on the part of the Commonwealth. The exception was in these 
words: 7 

The learned court erred in adopting the third conclusion of 
law in the case aforesaid, which was as follows: 

“That the defendant in this case has the legal right to interpose 
the defense of the unconstitutionality of the act tand the invalidity 
of the settlement made under it.” 

>. The learned court below erred in overruling the seventh ex- 
ception filed on the part of the Commonwealth. The exception was 
in these words: 

“The learned court erred in not passing upon all of the specifica- 
tions in the appeal of the defendant.’ 

The learned court below erred in overruling the eighth excep- 
tion filed on the part of the Commonwealth. The exception was in 
these words: | 

“The learned court erred in not directing judgment in favor of 
the Commonwealth for the amount of her claim.” 


26 (Order for Reargument. Filed in Supreme Court June 1, 1888.) 


COMMONWEALTH OF PENNSYLVANIA No. 32. -May Term, 1888. 
vs. Error to Common Pleas of 


3ELL’s GAP RAILROAD COMPANY. Dauphin County. 


And now, June Ist, 1888, it is ordered that the above case and 
numbers 54, 30, & 37 argued with it be reargued, and that they be 
placed at the head of the list for the 2d Monday of October next, at 


- —— oe 
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Pittsburgh, for that purpose, a copy of this order to be certified to 
the prothonotary of the western district. (Per curiam.) 


(Opinion of the Supreme Court of Penasylvania. Filed Feb. 4, 1889.) 


27 In the Supreme Court of Pennsylvania, Middle District. 
CoMMONWEALTH OF PENNSYLVANIA Error to the Court of Common 
US. > Pleas of Dauphin County. 
Betyi’s Gap RAILROAD Co. ) No.32. May Term, 1888. 


CLARK, Jd.: 

The amount of the outstanding indebtedness of the Bell’s Gap 
Railroad Company in the hands of persons residing in Pennsylvania 
on the first Monday of November, 1887, according to the finding of 
the learned judge of the court below, was $202,000. 

lor the reasons given in our opinion filed in the case of the Com- 
monwealth vs. Delaware Division Canal Co.,argued at the present term, 


_ the judgment is reversed, and judgment is now entered against the 


defendant and in favor of the Commonwealth for the sum of six 
hundred and sixty-six dollars and sixty cents, with interest at the 
rate of 12 per cent. per annum from the 5th day of Feb., 1888, with 
cots and costs. 


28 And now here, on this day, to wit, February 15th, 1589, the 

| said Bell’s Gap Railroad Co. produced to the supreme court of 
Pennsylvania here the writ of the United States of America for the 
correcting of errors of and upon the premises, commanding the 
record and proceedings aforesaid of the Judgment aforesaid so as 
aforesaid rendered, with all things touching the same, be transmitted 
to the Supreme Court of the United States, to be held at the city of 
Washington on the 2nd Monday of October next, which writ of error 
is hereunto annexed. 

li) pursuance whereof and according to the form and effect of the 
act of Congress In such case made and provided a transeript of the 
record and proceedings of the judgment aforesaid so as aforesaid 
rendered, with all things relating to the same, together with the said 
writ of error, are hereby transmitted to the said Supreme Court of 
the United States accordingly. 


2930 To the Honorable the Supreme Court of the United States 
The petition of the Bell’s Gap Railroad Company re- 
spectfully showeth that the Commonwealth of Pennsylvania brought 
suit into the supreme court of Pennsylvania for the middle district 
to May term, 1888, No. 82, by writ of error from a judgment of the 
court of common pleas of Dauphin county of March term, 1888, 
No. 53, in which suit in the said supreme court The Commonwealth 
of Pennsylvania was appellant and was also plaintiffin the court of 
common pleas of Dauphin county, and your petitioners were de- 
fendants in the court of common pleas of Dauphin county and 
appellees in the supreme court of Pennsylvania. 
That vour petitioner is a railroad company incorporated by the 
State of Pennsylvania, and that the said suit in the said court of 


— 
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common pleas of Dauphin county was an appeal from a settlement 
made by the auditor general and State treasurer of Pennsylvania 
on areport of said railroad company, showing the amount of its 
bonded indebtedness to be $539,000, which settlement charged the 
said Bell’s Gap Railroad Company with a tax of three mills on its 
entire bonded indebtedness of $539,000 for the year ending the first 
Monday of inciaiene 1887, as if it had deducted it from the in- 
terest payable to its bondowners, which tax was claimed by the 
Commonwealth of Pennsylvania under section four of the act of 
June 30, 18585, whereby it is enacted as follows: 

“Secrion 4. That hereafter it shall be the duty of the treasurer 
of each private corporation incorporated by or under the laws of 
this Commonwealth or the laws of any other State or of the United 
States and doing business in this Commonwealth, upon the pay- 
ment of any interest on any scrip, bond, or certificate of indebtedness 
issued by said corporation to residents of this Commonwealth and 
held by them, to assess the tax imposed and provided for State pur- 
poses upon the nominal value of each and every said evidence of 
debt and to report on oath annually on the first Monday of No- 
vember to the auditor general the amount of indebtedness of 
the corporation owned by residents of this Commonwealth as nearly 
is the same can be ascertained, and it shall be its further duty to 
deduct three mills on every dollar of the interest paid as aforesaid 
and return the same into the State treasury within fifteen days after 
the thirty-first dav of December in each vear, and his compensation 
for lei services shall be the same that e ity and borough treasurers 
receive for similar services, and for every failure to assess and pay 
said tax vad Cas report as aforesaid the auditor general shall add 
teh percentuim asa penalty to the amount of the tax In payment of 
said tax by a corporation; the bonds, certificates, or other evidences 


of indebtedness issued by it shall be exempt from all other taxation 
in the hands of the holders of the same.” 


y ° ’ ° ? fe 
And your petitioners averred In thelr said ap peal from the set- 
tlement so as aforesaid made AgALNst them by the auditor ceneral 


and State treasurer and in the subseyuent proceedings in the 
common pleas of Dauphin county and in the supreme court of 
Pennsylvania that they were not Ilable to the tax of. $1,536.15 
charge ed against them in the said settlement or to pay any part of 
the same, because your petitioner claimed that the said tax which 
the said Commonwealth of Pennsylvania demanded that your 

petitioners should deduct from the interest payable to 

the owners of their bonds residing in the Commonwealth of 

Pennsylvania was In contravention of article 1, section 10, 
clause one, and also in contravention of the fourteenth amend- 
ment of the Constitution of the United States for the following 


YH 
—" 


reasons: 

I. The report of the company’s treasurer was made under protest 
and does not constitute an assessment, and the tax sought to be im- 
posed on so much of the company’s loans as the Commonwealth 
claims to be held by residents of Pennsylvania for their nominal or 
face value, which varies from the market value on account of the 
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differing rates of interest, times of maturity, and for other — 
affecting their real value, is illegal ; and the said tax cannot be law- 
fully deducted by the company’s treasurer from the interest payable 
to the holders of said loans, and the Commonwealth’s demand con- 
travenes the Constitution of the United States for the following 
reasons: 

(a.) The act of June 30, 1885, provides no lawful means for assess- 
ing the tax. | 

(b. ) The Legislature has a to direct the exaction of a tax 
upon any other than the real value of the bonds upon lawful and 
uniform assessment bv lawtf aie constituted assessors against the 
resident owners thereof and upon notice to them and an opportu- 
= " be heard and to pay under protest. 

The legislative mandate is void as being an attempt to exer- 
Bag Bioeth by fixing an artific ial value on the bonds 
for the purpose of taxation, which must necessarily produce ine- 
quality of taxation. | | 

(/.) The bonds held by residents of Penns¢lvania are not property 
in the hands of this company, but are property and taxable only in 
the hands of the owners. 

(e.) The company’s treasurer has no power to lawfully assess said 
tax and has made no assessment thereot. His return does not con- 
stitute an assessment and his dedueting the tax from the interest 
payable to the resident bondholders would be taking their property 
without “due process of law,” and would be contrary to “ the law of 
the land” and would be a denial to the resident bondholder of the 
“equal protection of the laws,’ all other personal property being 
taxed by the State at its actual value to its owners upon notice to 
them by lawful assessors. 

II. No method is provided for ascertalning the names and resi- 
dences of the bondholders, and they are unknown to the Common- 
wealth and the company and its treasurer as to $517,000 thereof, 
and no tax can be collected thereon. 

Il. The tax is void as impairing the company’s obligation to its 
creditors by requiring it to retain the tax from the bondholders’ 
interest without notice or assessinent. 

IV. Neither the corporation nor its treasurer can. lawfully be re- 
quired to deduct the tax or to act as the Commonwealth’s agents 

theretore. 
ol} Petitioners further aver that upon the trial of this cause In 
the court of common pleas of Dauphin county your petitioners 
submitted to the said court of common pleas of roi rome county cer- 


tain points embodving the aforesaid claims under the Constitution 
of the United States, all of which ae were 1) gatived by the said 
common pleas of Dauphin county, but the cause was decided in 


favor of your petitione rs on other gr uae arising under the constitu- 
tion of Pennsylvania; that thereupon the Commonwealth of Penn- 
sylvania took a writ of error to the supreme court of Pennsylvania, 
niddle lis srl } PAO AVE sw~ASN \ > rg] t 

mmldcie district herein, to May term, 1 , No. 32, and that upon the 
arguinent of the said writ of error in the supreme court of Pennsyl- 
Vala the Commonwealth of Pennsvivanla contended that the lax 
o— 1407 
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claimed from the petitioners was valid both under the constitution 
of Pennsylvania and the Constitution of the United States, and your 
petitioners did in the supreme court of Pennsylvania contend that 
the tax claimed in said suit by the Commonwealth of Pennsylvania 
was contrary to the provisions of the fourteenth amendment to the 
Constitution of the United States for the reasons heretofore set forth. 

Your petitioners further aver that upon the 4th day of February, 
1889, the supreme court of Pennsylvania, sitting at Philadelphia, 
ordered said judgment of the court of common pleas of Dauphin 
county to be reversed, and thereupon upon the same day ordered 
judgment to be entered in favor of the Commonwealth of Pennsyl- 
vania and against your petitioners for $666.60, with interest at twelve 
per centum from February 5, 1888, and costs being State tax of 
three'mills on the portion of the bonds of your petitioners held by resi- 
dents of Pennsylvania, notwithstanding your petitioners’ contention 
that said tax was wholly void under the provisions of the fourteenth 

amendment to the Constitution of the United States, as herein- 
o2 before set forth; ‘which said judgment was afterwards, upon 
the Sth day of February, 1859, duly entered and recorded in 
the middle district of the supreme court of Pennsylvania as aforesaid. 

Your petitioners further show that the said judgment of the said 
supreme courtof Pennsylvania is a Judgment of the highest court 
of record of the Commonwealth of Pennsylvania; that the Judgment 
of the said court is final: that the right, title, privileges, and im- 
munities claimed by your petitioners, defendants and appellees 
aforesaid, were claimed under the provisions of the Constitution of 
the United States particularly set forth in the points of charge as so 
submitted to the court of.common pleas of Dauphin county, as here- 
inhefore particularly set forth. . 

That article 38, section 8, of the Constitution of the United States 
provides that the Judicial power of the United States shall extend 
to all cases of law and equity arising under the Constitution and 
laws of the United States referring to the said subject-matters, all of 
which appears of record. | 

That the decision and judginent of the supreme court of Penn- 
sylvania aforesaid was against the right, title, privilege, and im- 
inunity so claimed by your petitioners under the Constitution of 
the United States. 

That the said court of common pleas of Dauphin county and the 
said supreme court of Pennsylvania in the said judgment herein 
entered against the petitioners affirmed the constitutionality of the 
sald fourth section of the act of Assembly of the Commonwealth of 
Pennsylvania of June 30, 1885, entitled “A further supplement to 
an act entitled An act to provide revenue by taxation,” approved the 
seventh day of June, 1879, and therefore the said proceedings and 
judgment aforesaid are null and void and contrary to the Constitu- 

tion and statute laws of the United States in the premises. 


+ 


Oo Your petitioners therefore pray for the allowance of a writ 
of error to the supreme court of Pennsylvania in order that 
the said judgment of the supreme court of Pennsylvania may be re- 


THE COMMONWEALTH OF PENNSYLVANIA. 19 


examined and reversed or affirmed in the Supreme Court of the 
United States, and they will ever pray, ete., ete. 
THE BELL’S GAP R. R. CO., 
By CHAS. F. BERWIND, Pres. 


Attest: 
[u.s.] FRANK 8S. LEWIS, See’y. 


Unitep Srates oF AMERICA, \ oe 
Eastern District of Pennsylvania, {~~ ° 


The Bell’s Gap Railroad Company, by Charles F. Berwind, de- 
poses and says tliat he is president of the said Bell’s Gap Railroad 
Company, the petitioners, and, on behalf of the said company, he says 
that the facts in the above petition stated are true to the best of his 
knowledge and belief. 


CHAS. F. BERWIND. 


Sworn to and and subscribed before me this 9th day of February, 
1889. 
[L. s. | SAMUEL BELL, 


Commissioner. 
(Allowance of Writ of Error.) 


Writ of error allowed Feb. 11, 1889. 
JOSEPH P. BRADLEY, 


Associate Justice Sup. Court of United: States. 
[Endorsed :] Bell’s Gap. Petition. Feb. 9,1889. Correct copy. 
o4 | (Writ of Error Bond.) 


Know all men by these presents that we, the Bell’s Gap Rail- 
road Company, Charles F. Berwind, and Frank 8. Lewis, are held 
and firmly bound unto the Commonwealth of Pennsylvania in the 
full aud just sum of $1,500, lawful money of the United States of 
America, to be paid to the said Commonwealth of Pennsylvania or 
her certain attorney; to which payment, well and truly to be made, 
we do bind ourselves, our successors, heirs, executors, administra- 
tors, and assigns, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this — day of February, 1889. 

W hereas lately, in the supreme court of Pennsylvania for the mid- 
dle district, to May term, 1588, No. 32, upon a writ of error to re- 
view a Judgment of the common pleas of Dauphin county to March 
term, 1888, No, 53, wherein The Commonwealth of Pennsvivania 
was plaintiff and also appellant in the supreme court of Pennsyl- 
rania and The Bell’s Gap Railroad Co. was defendant and appellee 
in the supreme court of Pennsylvania, the Judgment of the court of 
common pleas in favor of the Bell’s Gap Railroad Co. was reversed 
and judgment was entered by the supreme court of Pennsylvania on 
Feb. 4th, 1889, in favor of the Commonwealth of Pennsylvania and 
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against the Bell’s Gap Railroad Company for the sum of $666.60, 
with interest and costs;,and the said Bell’s Gap Railroad Co. hav- 
ing obtained a writ of error from the Supreme Court of the United 
States to review said judgment of the supreme court of Pennsylva- 
nia, and having filed a copy thereof in the office of the prothono- 

tary of said court, and having obtained a citation, directed to 
30 the said Commonwealth of Pennsylvania, citing and admon-: 

ishing her to be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October, 
A. D. 1889, next ensuing: 


Now, the condition of this obligation is such that zs if the Bell’s 
Gap Railroad Company shall prosecute said writ of error with effect 
and answer all damages and costs if they shall fail to make their 
plea good, then the above obligation to be void; else to be and re- 
main in full force and virtue. 


THE BELL’S GAP R. R. CO., 
By CHARLES F. BERWIND, President. 
CHARLES F. BERWIND. SEAL. 
, FRANK 8S. LEWIS. SEAL. 


Sealed and delivered in the presence of— 


A. R. BOSLER. 
J. W. M. NEWLIN. 
SAMUEL BELL. 


Attest: FRANK S. LEWIS. 


[Seal of the Bell’s Gap R. R. Co.] 


I, Samuel Bell, clerk of the circuit court of the United States in 
and for the eastern district of Pennsylvania, in the 3d circuit, do 
hereby certify that the above sureties are ample and sufficient for 
the amount stated in the bond. | 

Clerk of the C. C. of the U. S., £. D. of Pa. 


Approved as a supersedeas bond Feb. 11th, 1889. 
JOSEPH P. BRADLEY, 
Associate Justice of S. C. of U.S. 


36 STATE OF PENNSYLVANIA, } AM 


City of Harrisburg, f ¢ ; 


In testimony that the foregoing, contained on pages one to 36, in- 
clusive, is a full, true, and correct copy of the record and proceed- 
ings of the supreme court of Pennsylvania, the highest court of law 
and equity in the State of Pennsylvania, in the case lately depend- 
ing therein to No. 32, May term, 1888, in the middle district, wherein 
The Commonwealth of Pennsylvania was plaintiff in error and The 
Bell’s Gap Railroad Company was defendant in error, I have here- 
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unto subscribed my name and affixed the seal of the said supreme 
court, at Harrisburg, this 8th day of March, A. D. 1889. 
[Seal of the Supreme Court of Pennsylvania, Middle District, 1776.] 
WILLIAM PEARSON, 
Prothonotary of the Middle District of the 
Supreme Court of Pennsylvania. 


[Endorsed: ] Bell’s Gap R. R. Co. vs. Commonwealth of Pennsyl- 
vania. Error to sup. court of Pennsylvania. Transcript of record. 


Endorsed on cover: Pennsylvania supreme court. No. 1497. 
The Bell’s Gap Railroad Company, plaintiff in error, vs. The Com- 
monwealth of Pennsylvania. Filed October 31, 1889. 


— jp. — 


No. 1497. October Term, 1889. 


DUPTEME GUM OF the United States 


BELLS GAP RAILROAD COMPANY 
US. 


COMMONWEALTH OF PENNSYLVANIA. 


Error to Supreme Court of Pennsylvania. 


No. 1498. October Terni, 1889. 


CITY OF CHESTER 


US. 


COMMONWEALTH OF PENNSYLVANIA. 


Error to the Supreme Court of Pennsylvania. 


Petition for Re-argument. 


JAMES W. M. NEWLIN, 


Foor Petitioner. 
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In the Supreme Court of the United 


Sates. 


City oF CHESTER ) Betts Gap RatLroap 
COMPANY 


2 oe 


CoMMONWEALTH OF PENNSYL- COMMONWEALTH OF 
-VANIA. PENNSYLVANIA. 
No. 1,497. 

No. 1,498. October Term, 1889. } October Term, 1889. 


PETITIONS FOR RE-ARGUMENT. 


To the Honorable the Justices of the said Court -— 


The plaintiff in error herein, by its attorney, respect- 
fully asks for a re-argument, and in support thereof assigns 


the following reasons :— 


In the opinion of the Court, delivered March 19, 1890, 
in the case of the Bells Gap Railroad Company, No 1497, 
October Term, 1889, it is stated :— 


“The seventh objection is as follows: ‘ Vil. The tax is 
void as impairing the Company’s obligations to its 
creditors.’ 
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Che opinion then voes on to dispose of various other 
Qn ee ‘ at ~ Bhi } id : . ; 
questions involved in the case and not coneerning “ the 
og 
Impairment of contract: objection, and no disposition 1s 
Ith Of That pom, 


} oe at ee ‘ - , an 230 rcs Y} . 
aecision of this Court in the case of Murray Vs. Charleston, 


tis respectfully submitted that if the 


6 Otto, page 439, is not overruled, that, then, upon that 


authority, the judgment of the Sapreme Court of Penn- 


; . ; ; 

SVivalila MW cases at bar should ave been reversed, and the 
flee re) ‘% - : . . ‘ . a > : . 

petition: rs asix for 2 re-argvument (>) this pont, 


And they will ever pray, cte. 


ceils Gap Railroad Company, 
The City of Chester, by 
JAMES W. M. NEWLIN, 


their a | ftorney. 
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No. 1497. 


IN THE 


Supreme Court of the United States 


BELLS GAP RAILROAD COMPANY 


COMMONWEALTH OF PENNSYLVANIA. 


Error to Supreme Court of Pennsylvania. 


Brief on behalf of Appellant on motions 
to revoke allocatur, and to dismiss and affirm. 


JAMES W. M. NEWLIN, 
for Appellant. 
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Betu’s Gap RaILroaD Co. SUPREME COURT U.S. 


vs. October Term, 1889. 


CoMMONWEALTH OF PENNA. | No. 1497. 


Motion TO REVOKE ALLOCATUR AND Quasn WRIT oF ERROR. 


Counter-statement of Appellunt. 


The Attorney-General’s suggestion states [page 2, Attor- 
ney-General’s brief] “that the said document purporting 
to be points . ° . upon which the writ of error 

ras granted was never, in fact, presented in the trial Court.” 

This statement is not true, and there is not a little of 
evidence on which to base it. The ez parte affidavits of the 
Prothonotary and his clerks, [contained on pages 12, 13, 14 
of the Commonwealth’s brief], are also in the nature of 
proot of a negative, and it is evident that the affiant’s 
opinions, that the points were not submitted, are based on 
the fact that the paper in question is not endorsed by 
either of the atfiants, as filed. That the suggestion is 
not true is shown, jirst, by the record itself wherein the 
Prothonotary of the Supreme Court of Pennsylvania certifies 
this particular paper, together with the rest of the record. 
to be “a full, true and correct copy of the record and 
proceedings of the Supreme Court of Pennsylvania.” 
(Transcript, page 33.] Second, the affidavit of counsel for the 
appellant show~ that this particular paper “was handed 
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by deponent to the Court of Common Pleas of Dauphin 
county, upon the trial, together with the specifications 
of appeal printed on pages 4, 5'and 6 of the manu- 
script of the record herein.” . . . ‘These 
points were simply handed up to the Court on the trial, and 
had not been previously filed.” [See appendix to this brief. ] 

Not only, therefore, is the allegation of the Common- 
wealth not supported by the facts, but that portion of the 
record, which is undisputed by the Commonwealth, shows 
that the motion is a frivolous one because it is based upon 
the assumption that if “the points”? were not presented at 
the trial, the Federal questions therein raised would not be 
before this Court for action. On page 4, of the transcript 
of the record herein, there appears a paper called “ appeal 
and specifications,” which distinctly presents Federal ques- 
tions, and, on page 8 of the transcript of the record herein, 
it appears from the stenographer’s notes that upon the trial 
of the case, the counsel for the appellant offered in evi- 
dence this very paper, to wit: ‘Specifications of appeal,” 
and this paper is referred to again in the beginning 
of the opinion of the trial Court, printed on page 15 of 
the transcript of the record herein. 

How the learned Attorney-General, in view of this 
undisputed part of the record, can assert that the Federal 
questions were not raised, in the Courts below, it is difficult 
to understand. 

JAMES W. M. NEWLIN, 
Attorney for Appellant. 


SUPREME COURT U.&. 
vs. October Term, 1889. 


BE.LL’s GAP RAILROAD Co. 


CoMMONWEALTH OF PENNA. } No. 1497. 


MorTion To Dismiss AND AFFIRM. 


Counter-statement for the Appellant. 


The motion to dismiss and affirm is based upon the 
suppositions, Ist, that no Federal question was properly 
raised, 2d, that it is manifest from the record that the writ 
has been taken for delay, and 38d, that if any color 
of jurisdiction exists, the questions involved were so mani- 
festly decided right, and are in themselves so frivolous that 
no argument thereof is necessary. ‘The jirst point has been 
shown not to be well founded in the preceding pages of this 
brief. That the second point is shown not to be well 
founded by the fact that the narr or declaration of 
the Commonwealth in the case now before this Court 
was filed January 27, 1888, and the trial thereon 
took place within twenty-seven days, the appellant having 
expedited the proceedings by waiving 4 jury trial (trans 
script page 3). Third, that the Federal questions were 
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by deponent to the Court of Common Pleas of Dauphin 
county, upon the trial, together with the specifications 
of appeal printed on pages 4, 5‘and 6 of the manu- 
script of the record herein.” . . ’ ‘‘ These 
points were simply handed up to the Court on the trial, and 
had not been previously filed.” [See appendix to this brief. ] 

Not only, therefore, is the allegation of the Common- 
wealth not supported by the facts, but that portion of the 
record, which is undisputed by the Commonwealth, shows 
that the motion is a frivolous one because it is based upon 
the assumption that if “the points”’ were not presented at 
the trial, the Federal questions therein raised would not be 
before this Court for action. On page 4, of the transcript 
of the record herein, there appears a paper called * appeal 
and specifications,’ which distinctly presents Federal ques- 
tions, and, on page 8 of the transcript of the record herein, 
it appears from the stenographer’s notes that upon the trial 
of the case, the counsel for the appellant offered in evi- 
dence this very paper, to wit: “ Specifications of appeal,” 
and this paper is referred to again in the beginning 
of the opinion of the trial Court, printed on page 15 of 
the transcript of the record herein. , 

How the learned Attorney-General, in view of this 
undisputed part ot the record, can assert that the Federal 
questions were not raised, in the Courts below, it is difficult 
to understand. 

JAMES W. M. NEWLIN, | 
Attorney for Appellant. 


BEuL’s Gap RAILROAD Co. SUPREME COURT U.&. 
| vs. October Term, 1889. 
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CoMMONWEALTH OF PENNA. | No. 1497. 


MoTION TO DISMISS AND AFFIRM. 


Counter-statement for the Appellant. 


The motion to dismiss and aflirm is based upon the 
suppositions, Ist, that no Federal question was properly 
raised, 2d, that it is manifest from the record that the writ 
has been taken for delay, and 38d, that if any color 
of jurisdiction exists, the questions involved were so mani- 
festly decided right, and are in themselves so frivolous that 
no argument thereof is necessary. ‘The jirst point has been 
shown not to be well founded in the preceding pages of this 
brief. That the second point is shown not to be well 
founded by the fact that the narr or declaration of 
the Commonwealth in the case now before this Court 
was filed January 27, 1888, and the trial thereon 
took place within twenty-seven days, the appellant having 
expedited the proceedings by waiving a jury trial (trans 
script page 3). Third, that the Federal questions were 
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neither “manifestly decided right,” and that they are not 
“frivolous” is abundantly shown, it is submitted, by the 
following argument :— 


FOUNDATION OF THE JUDGMENT APPEALED FROM. 


The judgment in the Supreme Court of the State was 
against the appellant because its Treasurer had refused to 
deduct, from the interest payable on its bonds, a tax claimed 
to be due by the bond owners to the State, and for the 
collection of which the appellant was held personally 
responsible. 


ARGUMENT. 


For convenience of reference, the order of the Attorney- 
General’s brief is followed instead of that of the Assign- 
ments of Error, which were filed after the printing of the 
transcript of the record. 


I. The Federal questions were raised in the State Court. 
II. The appellant had a right to raise them. 
III. The judgment appealed from was for a tax which 
was void under the Constitution of the United States. 
(a) For want of notice. 


(6) For want of an assessment. 


For these reasons the proceeding was not “ due process 
of law,” and was a deprivation of “the equal protection 
of the laws.”’ 


(c) The tax impaired the obligation of the appellant’s 
contract with its bond owners. 


[.. Tue Frperat Questions WERE RAISED IN THE STATE 
CouRTs. 


The claim of the Commonwealth is for a State tax of 
three mills on the nominal value of the bonds issued by the 
appellant, which tax the Treasurer of the appellant is 
directed to deduct from the interest payable by the terms of 
the bonds to the bondowners. In order to collect this tax 
1 settlement of account was made against appellant by the 
Auditor-General under the Pennsylvania Act of March 30, 
1811. Purdon’s Digest, page 1282, et seg. This Act pro- 
vides that any person dissatisfied with such a settlement 
may appeal therefrom to the Court of Common Pleas of 
Dauphin county, and shall file specifications of objections 
to the settlement which the Court is authorized to deter- 
mine thereon. Purdon’s Digest, page 1386, pl. 28. In this 
case, such an appeal was made and specifications of objec- 
tions were filed under said Act with the Auditor-General, 
and by him transmitted to the Court of Common Pleas of 
Dauphin county. The whole proceeding is based upon these 
specifications. The most cursory examination of them, as 
printed on page 4 ef seq of transcript of the record, will show 
that the Federal questions were there raised in the record. 
This disposes of the Attorney-General’s suggestion that the 
Federal questions were not raised, and of what is said on 
pages 6 and 7 of the Attorney-General’s brief. The cita- 
tions have nothing to do with the case, as there never is any 
such thing as a bill of exceptions in cases of this kind; 
besides, the “ second conclusion of law ” of the trial judge 
distinctly states the tax to be invalid for want of notice to 
the bond owner, who is the person taxed.—The treasurer 
only being employed as a convenient agency of the State. 
(Transcript, p. 21.) 

Murray vs. Charleston, 96 U. 8. Rep., 482. 

In this case the opinion was delivered by Justice Strong, 

and on page 440 it is said, “It is objected that we have no 
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jurisdiction of the case because it is said that no Federal 
question was raised of record, or decided in the. Court of 
Conimon Pleas where the suit was commenced.” * * * 
On page 441, the Court continues as follows: ‘ The juris- 
diction of this Court over the judgments of the highest 
Courts of the State is not to be avoided by the mere absence 
of express reference to some provision of the Federal Con- 
stitution. Wherever rights acknowledged and protected by 
that instrument are denied or invaded under the shield of 
State legislation this Court is authorized to interfere. The 
form and mode in which the Federal question is raised in 
the State Court is of minor importance if, in fact, it was 
raised and decided.” . ” “ 

Page 442. “The true test is not whether the record 
exhivits an express statement that a Federal question was 
presented, but whether such a question was decided, and 
decided adversely to the Federal right. Everywhere in our 
decisions it has been held that we may review the judgments 
of w» State Court when the determination or judgment of 
that Court could not have been given without deciding upon a 
right or authority cliimed to exist under the Constitution, Laws 
or Treatise of the United States, and deciding against that right. 
Very little importance has been attached to the inquiry 
whether the Federal question was formally raised.” In 
Crowdl vs. Randull, 10 Pet., 368, it was laid down after a 
review of almost all our previous decisions “ that it is not 
necessary the question should appear on the record to have 
been raised, and the decision made in direct and positive 
terins in 7psissimis verbis, but that it is sufficient if it appears 
by clear and necessary intendment that the question must 
have been raised, and must have been decided, in order to 
have induced the judgment.’’ 


Toe APPELLANT HAD A Ricut to RaAIse THE FEDERAL 
QUESTIONS FOR ITS OWN BENEFIT. 


IT. 


The appellant is directly interested in the Federal question, 
because it is made the involuntary tax collector for the State, 
and is required to deduct the tax from the interest and is 
made. a principal debtor to the State therefor. If the 
appellant does not raise these questions, it must pay the tax 
to the State, and pay it a second time to the bondowner if 
it should thereafter be determined that the tax is invalid. 

The appellant has a right to raise the Federal question. 
The learned Attorney-General has quoted eight cases on 
page 8 of his briet to demonstrate what no one will deny, 
namely, that a party having no interest in the question 
cannot set up any title, right, privilege or immunity under 
the Constitution of the United States. The inference 
drawn from these cases is that the appellant has no right 
to invoke the Federal Constitution in this proceeding. 
This point has been decided, both by the Supreme Court 
of Pennsylvania and by this Court. It was contended in 
the State Courts that the appellant had no right to inter- 
pose objections to the tax; but the Common Pleas and the 
Supreme Court both overruled this objection, and held that 
the appellant could lawfully interpose any objections to the 
collection of the tax—being liable for the payment of the 
tax, and being principal debtor, so far as the Commonwealth 
is concerned. This Court, in the case of Soreign-held 
Bonds, 15 Wallace, entertained the Federal questions then 
raised on the appeals taken by the railroad companies, 
which occupy the same position as that of the present 
appellant. It is true that no question was raised as to the 
right of the corporation so to do, but the reason for this was 
that it was not thought such an objection was tenable. It 
appears, by the affidavit of the Treasurer of the appellant, 
transcript of the record, page 9, that the interest was paid 


8 


to the bondowners in full, and no tax was retained, conse- 
quently, the Attorney-General’s suggestion that the State 
laws furnished a remedy to the bondowners, if any need be 
sought is out of the question here, because the appellant 
being advised by counsel that the tax was invalid, did not 
deduct it. 

The appellant’s liability is fixed before any right would 
exist in a bondowner to raise any question as to the validity 
of the tax. | 
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Ill. (A) Tae Tax is Vorb ror Want or NoTIcE TO THE 
BoNDOWNER. 


The tax being on the bondowner, and not on the corpo- 
ration, it is void, because he is given no notice, and he only 
knows that he has been taxed after his moncy has got into 
the State treasury. The appellant may raise this question 
to protect itself, because, if the tax were paid by appellant, 
it could not deduct it from the bondowner, inter alia, because 
that person would defend on the ground of want of notice. 
Waut of notice makes the proceeding void, as not being 
‘‘due process.” This is not a specific tax, but a tax on 
property, and must be upon a valuation with notice. 


WaANT OF NOTICE. 


It is manifest that so far as the bondowner is concerned 
he has no notice at any stage of the proceeding by virtue 
of which part of his interest money is impounded for the 
tax. The appellant is in no sense the agent of its creditors, 
and the so-called assessment made by the settlement appealed 
from, is simply a notice charge made against the debtor as 
the basis of a tax against the creditor without notice to him. 
It is exactly as if, in a proceeding by garnishment, it were 
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attempted in the attachment against the garnishee (without 
making the debtor a party to ascertain the amount of his 
debt to the plaintiff) to secure payment from the garnishee 
without any knowledge on the part of the debtor that any- 
thing was claimed to be due by him to the plaintiff in the 
attachment. 

There is no pretence of notice to the taxpayer, 7. e., the 
bondowner, under any of the Acts of 1885, 1864 or 1844; 
and, for the cogent reasons given by the Court of Common 
Pleas of Dauphin county, it is submitted that this point is 
well taken. The question of due process of law is involved 
in this same point. It is an attempt upon the part of the 
Commonwealth to save trouble and expense, and also to reach 
more bonds to levy taxes on A by meaus of a so-called assess- 
ment to B. The tax is not on the Company, but on the resi- 
dent bondowner, just the same as the Commonwealth taxes 
the owner of a mortgage. In such a case it has never been 
pretended that the owner of a mortgage, given by a private 
individual, could be taxed thereon through a proceeding 
between the Commonwealth and the mortgagor, of which 
the mortgagee, who pays the tax, knows nothing until the 
tax has been paid by his debtor deducting it from the interest 
and paying it to the Commonwealth, whereby his interest 
money is diverted from him before it has ever reached him. 
It seems a work of superogation to cite authorities to show 
that such a proceeding does not constitute ‘ due process of 
law.” 


EXTRACTS FROM THE OPINION OF JUDGE SIMONTON, OF THE 
Court oF Common PuieEas oF Davpuin Co. (transcript, 
15 to 21, of No. 1498, October Term, 1889, S. C. U. 8). 


Page 18. ‘“ We do not consider it necessary to enter into 
any elaborate discussion to show that a taypayer has the 
constitutional right to notice an opportunity of appeal before 
he becomes finally bound for the tax. We shall merely refer 
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to a few cases and opinions of Judges on this subject out of 
a multitude that might be cited. The principle that, as was 
said by Agnew, J., in Philadelphia vs. Miller, 49 Pa. St., 
448, “ Notice, or at least the means of knowledge, is an 
essential element in every just proceeding which affects 
rights of persons or property,” is fundamental, and is appli- 
cable to tax proceedings by its terms, because they do affect 
rights and persons and property.” 

‘‘In tax proceedings it must be a matter of the utmost 
importance to the person assessed that he should have some 
opportunity to be heard before the charge is fully estab- 
lished against him; . . . and we should say 
that notice of proceedings-in such cases and an opportunity 
for a hearing of some description were matters of constitu- 
tional right. (Cooley on Taxation, 265-6.)”’ 

‘* Many provisions in our statutes regulating the imposi- 
tion of taxes must be considered directory merely. Some 
are doubtless conditions such as those which are intended 
to secure an equality of taxation or burdens among the 
citizens—that is that the citizen may know for what he is 
taxed, know his valuation, and have notice of the time and 
place of appeal. Jnsurance Co. vs. Yard, 11 Pa. St., 338. 
In Stuart vs. Palmer, supra, a law authorizing an assessment 
without providing for notice and right of appeal was held 
unconstitutional and void. In this case the subject is fully 
discussed and many authorities are cited, See also Thomas 
vs. Gai, 35 Mich., 155 (S. C. 24, Am. R., 535); and County 
of San Mateo vs. Southern Pacific Railroad Company, 13 Fed. 
R., 722.” 

‘The nature and form of the notice is very much in the 
discretion of the Legislature, but as in the act of 1844, there 
is no notice whatever of any kind provided for, it must in 
our opinion for that reason be declared unconstitutional.” 

Page 21-22. ‘* That said settlement is illegal and invalid, 
because the laws under which it was made and under which 
the taxes embraced in it are claimed do not provide for any 
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notice to or right of appeal by the owners of the municipal 
loans who are claimed to be liable for the tax.”’ 


, 


To recur to the case of a garnishee. Can it be pretended 
that if A has a claim against B which has not yet gone to 
judgment, that he can by any legerdemain issue process’ 
against C as a garnishee of B, and without making B, the 
principal debtor, a party, adjudicate the rights of B, ascer- 
tain the debt and secure payment thereof from the gar- 
nishee out of moneys in his hands belonging to B, who 
only learns what has been done when C hands over to 
him in lieu of his money a receipt for so much paid by him 
as garnishee? This very point has been decided. 


Vienne vs. McCarty, 1st Dailas, p. 155. 


‘‘T have heard of no case which gives a creditor an action 
against the debtor of his debtor; there is no privity between 
the parties. An attachment will lie against the debtor him- 
self, and that attachment may be laid in the hands of a third 
person as garnishee; but to bring the action originally 
against that third person is, I believe, without example, 
unless some particular lien appears on the goods or money 
in his hands,” 

Now, what is the difference between the cases as to the 
matter of notice to the principal debtor,—7. e., the resident 
bondowner ? 

It is submitted that no ingenuity can suggest any distine- 
tion between the cases. 

There is not even statutory notice to the bondowner. 
The most that has ever been contended as to statutory 
notice is that individual personal notice may, in certain 
cases, be dispensed with, if the statute gives notice to every 
one who van be affected by its provisions that some public 
Officials will, under legal sanction, at a specific time and 
place named in the statute, perform some public act, in the 
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performance of which the individual citizen to be affected 
may, if he sees fit, attend and be heard without any further 
notice. | 

In County of San Mateo vs. R. R. Co., 13 Fed. R., 722, 
Justice Field discusses the question of ‘due process of 
law,’ as follows :— 

‘‘“No hearing upon the statement presented is allowed, 
and when the assessment is made, the matter is closed; no 
opportunity to correct any errors committed is provided. 
The presentation of the statement can no more do away with 
the necessity of allowing a subsequent hearing of the owners 
than the filing of a complaint i in court can dis spense with a 
right to be heard there by the suitor and his contestant. 
There being then no provision of law giving to the company 
notice of the action of the State Board, and an opportunity 
to be heard respecting it, is the assessment valid? Would 
the taking of the company’s property in the enforcement of 
the tax levied according to the assessment be depriving it of 
its property without due process of law? It seems to us 
there can be but one answer to these questions. There is 
something repugnant to all notion of justice in the doctrine that 
any body of men can be clothed with the power of finally determin- 
ing the value of another’s property, according to which it may be 
taxed, without affording to the owner any vpportunity of = | 
heard respecting the correctness of their action. 

“¢ Due process of law in the proceeding is deemed to be pur sued 
when, AFTER THE ASSESSMENT IS MADE by the assessing officers . 
upon ‘ouch information as they may obtain, the owner is allowed a 
reasonable opportunity, at a time and place to be designated, to be 
heard respecting the correctness of the assessment, and to show any 
errors in the valuation committed by the officers. Notice to him 
will be deemed sufficient, if the time and place of hearing 
be designated by the law. But, whatever the character of 
the proceedings, whether ‘Sellen or administrative, sum- 
mary or protracted; and w hether it takes property directly, 
or creates a charge or liability which may be the basis of taking 
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it, the law directing the proceeding must provide for 
some kind of notice, and offer to the owner an oppor- 
tunity to be heard, or the proceeding will want the essential 
ingredient of due process of law. Nothing is more clearly 
established by a weight of authority absolutely overwhelm- 
ing, then that notice and opportunity to be heard are indis- 
pensable to the validity of the proceedings.” 


In Davidson vs. New Orleans, 96 U. 8., 104, the Supreme 
Court of the United States, through Mr. Justice Miller, said 
that it would lay down the following proposition as appli- 
sable to the case :— 

“< That whenever, by the laws of a State, or by State 
authority, a tax, assessment, servitude or other burden is 
imposed upon property for the public use, whether it be for 
the whole State or of some more limited portion of the com- 
munity, and those laws provide for a mode of confirming or 
contesting the charge thus imposed, in the ordinary courts 
of justice, with notice to the person, or such proceeding in 
regard to the property as is appropriate to the nature of the 
case, the judgment in such proceedings cannot be said to 
deprive the owner of the property without due process of 
law, however obnoxious it may be to other objections.’”’ 

Hagar vs. Reclamation District, 111 U.S§., 709. 

‘Of the different taxes which the State may impose there 
is a vast number of which, from their nature, no notice can 
be given to the tax-payer, nor would notice be of any possible 
advantage to him, such as poll taxes, heense taxes (not 
dependent on the extent of his business), and, generally, 
specific taxes on things or persons or occupations. * * * 
Thus, if the tax on animals be a fixed sum per head, or on 
articles a fixed sum per yard or bushel or gallon, there is 
nothing the owner can do which can affect the amount to 
be eolleeted from him.” : ’ ' p. 713. “ But 
where a tax is levied on property not specifically, but 
according to its value, to be ascertained by assessors 
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i appointed for that purpose upon such evidence as they may 

1 obtain, a different principle comes in. The officers, in esti- 

) | mating the value, act judicially, and in most of the States 

| provision is made for the correction of errors committed » 
} by them through boards of revision or equalization, sitting 

at designated periods, provided by law, to hear complaints 

respecting the justice of the assessments.” 


South Nashville H. R. R. Co. vs. Morrow, South- 
western Rep., Vol. XI, p. 354. 


‘The assessed bondholders being unknown are, of course, 
not parties to this proceeding. Butinasmuch as a duty and 
a liability is imposed by the law upon the corporation owing 
these bonds, it very rightly insists that the law be construed, 
and its duty defined under the law.” . . ? 
‘The bond is property, but it is the property of the owner 
——the creditor and not the debtor. It is not like a share of ‘ 
stock, which is not a debt but which represents the interest 
owned by the stockholder in the profits of a business con- 
ducted here by his agents. The owner of the bond has no 
interest in the business of the corporation and no control 
over it whatever.” . ° ° After referring 
to the fact that the coupon may be owned by one person 
and the bond by another, whereby it will be impossible 
to tell whether the tax should be retained or not, the Court 
continues: “The burden imposed by the act, upon the cor- 
poration, with respect to the collection of the tax lawfully. 
assessed, is too onerous and threatens gross injustice. It 
would have no way to secure itself against liability to either 
the bondholder, whose interest he has illegally retained, or to 
: the State, for failure to reserve the tax justly due, except by 
| requiring every coupon to be sued on. The whole scheme 
of the act, insofar as it undertakes to convert corporations 
| into agencies for the collection of a tax upon their bond- 
| holders, is fatally defective and void.” * * * 
‘‘ Notice was given to the corporation, as the agent of the 
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bondholder. Under the view we have taken of the act, 
the corporation is not the agent or representative of the 
bondholders, hence the assessment of these bonds as omitted 
property is void.” 


III. (B) Tue Tax 1s Vorp For WANT OF AN ASSESSMENT. 


Herein is considered also not only the lack of machinery 
for making any assessment, but also the necessary inequali- 
ties inherent in the “ nominal value” Jegislative valuation. 

To be very brief, the Treasurer of appellant reported 
that he had made no assessment and deducted notax. The 
Court so found and also demonstrated that he had no power 
to make an assessment, and also showed that the legislative 
rule necessarily produced inequality of taxation. 


EXTRACT FROM OPINION OF JUDGE SIMONTON, IN COURT OF 
Common PueEas oF Daupnin Co. (transcript, p. 16, 
et Seq). 

Page 16. ‘2. The actual market value of the bonds bear- 
ing interest at the rate of six per centum per annum was, 
during the year, included in the settlement, sixteen per 
centum more than the actual value of those bearing interest 
at four per centum and three per centum more than those 
bearing interest at five per centum.”’ 


Page 16. “3. * * * And we find as a fact 
that he made no assessinent. ’ ° ¥ Page 17. 


Defendant contends that if this be the act and section under 
which the tax is claimed and settlement made, it cannot 
be sustained, because the assessment provided for is to 
be upon the nominal and not upon the real value of the 
evidences of indebtedness, and that therefore the taxes are 
not uniform as they are required to be by the Constitution. 
. ° “ It is undoubtedly true that the want 
of uniformity shown by the facts proved in that case, is 
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appointed for that purpose upon such evidence as they may 
obtain, a different principle comes in. The officers, in esti- 
mating the value, act judicially, and in most-of the States 
provision is made for the correction of errors committed 
by them through boards of revision or equalization, sitting 
at designated periods, provided by law, to hear complaints 
respecting the justice of the assessments.” a 


South Nashville H. R. R. Co. vs. Morrow, South- 
western Rep., Vol. XI, p. 354. 


‘The assessed bondholders being unknown are, of course, 
not parties to this proceeding. Butinasmuch as a duty and 
a liability is imposed by the law upon the corporation owing 
these bonds, it very rightly insists that the law be construed, 
and its duty defined under the law.” ' 3 . 
‘The bond is property, but it is the property of the owner 
—-the creditor and not the debtor. It is not like a share of 
stock, which is not a debt but which represents the interest 
owned by the stockholder in the profits of a business con- 
ducted here by his agents. The owner of the bond has no 
interest in the business of the corporation and no control 
over it whatever.” “s . r After referring 
to the fact that the coupon may be owned by one person 
and the bond by another, whereby it will be impossible 
to tell whether the tax should be retained or not, the Court 
continues: ‘The burden imposed by the act, upon the ecor- 
poration, with respect to the coliection of the tax lawfully 
assessed, is too onerous and threatens gross injustice. It 
would have no way to secure itself against lability to either 
the bondholder, whose interest he has illegally retained, or to 
the State, for failure to reserve the tax justly due, except by 
requiring every coupon to be sued on. The whole scheme 
of the act, insofar as it undertakes to convert corporations 
into agencies for the collection of a tax upon their bond- 
holders, is fatally defective and void.” * * * 
‘Notice was given to the corporation, as the agent of the 
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bondholder. Under the view we have taken of the act, 
the corporation is not the agent or representative of the 
bondholders, hence the assessment of these bonds as omitted 
property is void.” | 


ITI. (B) Tuk Tax 1s Votp FoR WANT OF AN ASSESSMENT. 


Herein is considered also not only the lack of machinery 
for making any assessment, but also the necessary inequali- 
ties inherent in the “ nominal value ”’ Jegislative valuation. 

To be very brief, the Treasurer of appellant reported 
that he had’ made no assessment and deducted notax. The 
Court so found and also demonstrated that he had no power 
to make an assessment, and also showed that the legislative 
‘rule necessarily produced inequality of taxation. 


EXTRACT FROM OPINION OF JUDGE SIMONTON, IN COURT OF 
Common P LEAs oF Daupnin Co. (transcript, p. 16, 
et Séq). 

Page 16. “2. The actual market value of the bonds bear- 
ing interest at the rate of six per centum per annum was, 
during the year, included in the settlement, sixteen per 
centum more than the actual value of those bearing interest 
ut four per centum and three per centum more than those 
bearing interest at five per centum.”’ | 


Page 16. “38. * 1 * And we find as a faet 
that he made no assessment. ° ° . Page 17. 


Defendant contends that if this be the act and section under 
which the tax is claimed and settlement made, it cannot 
be sustained, because the assessment provided for is to 
be upon the nominal and not upon the real value of the 
evidences of indebtedness, and that therefore the taxes are 
not uniform as they are required to be by the Constitution. 
. * . It is undoubtedly true that the want 
of uniformity shown by the facts proved in that case, is 
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much more glaring than that which could be inferred if 
the facts found in this case were alone in view; but the 
constitutionality of: an act of Assembly cannot be deter- 
mined by nor depend upon the facts proved in a particular 
case. If the inevitable necessary effect of administering a 
taxing act in the manner in which the Legislature directs it 
to be administered be to produce want of uniformity in 
the taxes, the act is unconstitutional and cannot be applied 
to any case. The constitutional validity of a law is to be 
tested, not by what has been done under it, but what may 
by its authority be done. Stuart vs. Palmer, 74 N. Y.., 
188.” 

‘¢ We need not stop to discuss the objection that the assess- 
ment is not valid without a valuation. It is alluded to in 
the opinion above cited, and it is, at any rate, involved in 


the objection of want of uniformity, for if the assessment at | 


the nominal vaiue result in uniformity of taxes, this result 
would show that it was made on a substantially correct valu- 
ation; if the necessary result is want of uniformity in the 
taxes, they cannot be sustained, even if such an assessment 
be considered a valuation.” Page18. ‘ Defendant contends 
further, that if this tax be claimed under said act of 1844, it 
is illegal, and the act is invalid because it does not provide 
for notice to and right of appeal by the bondholder, and that 
no notice or opportunity for appeal was actually given. It 
is conceded that this is a tax upon the bondholder, and that 
itis payable by him in the first instance out of the interest 
due upon his bonds. He has, therefore, the same rights that 
other taxpayers have with respect to notice and opportunity 
to appeal.” 


THERE MUST BE A VALUATION, 
It is affirmed as to this part of the case that, except in 


specific taxes and license taxes, there can be no taxation 
of property except by valuation, and that this valuation 
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must not only be made upon notice to the owner of the 
property sought to be taxed, but the property must be 
valued, like any other property, by persons having the 
authority of assessors, and that the legislature cannot value 
the property for taxation, nor can it order the asscssors in 
all cases to value the bonds at their nominal or face value 
without regard to the actual value. 


There are two objections to this :— 

1. That the legislature is performing an executive act, to 
wit: making an assessment by fixing an artificial value on 
the property taxed, which no legislature has power to do. 

2. That if it is said that the legislature does not fix a 
value, but merely prescribes a rule of valuation to be 
followed by the treasurer of the corporation, the reply is, 
that the rule thus prescribed makes the ussessors’ dutics 
purely perfunctory and not only may, but does necessarily 
produce inequality of taxation, because all bonds, without 
regard to the credit of the obligor, or the rate of interest, or 
the time of maturity, are to be valued at their nominal or 
par value, and this gives rise to gross inequalities of taxa- 
tion. The argument ab inconvenienti has no place here, and 
if it had it may be answered that the actual value of public 
and of corporation loans can be ascertained quite as readily 
as the value of their shares of stock, very few of which are 
listed on the stock exchange. 


LEGISLATURE CANNOT PRESCRIBE ARTIFICIAL VALUATION. 


A very little reflection will show that the legislature 
cannot, under the guise of prescribing a rule of valuation, 
give to any kind of property an artificial value for the 
purpose of taxation. 

This is a proposition that will bear scrutiny, and the more 
it is considered the more thorougily its truth will demon- 
strate itself. 
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It needs neither a prophet nor the son of a prophet to 
point out the endless incongruities which log-rolling would 
produce in the revenue laws, if the legislature, in what they 
might be pleased to term a general revenue law, were per- 
mitted to call an incongruous division of property a class, 
and then nut artificial value on it—a sort of fiat assessment. 

Railroad Co. V8. Commissioners, 10 N. C., 475, it Was held 
that the legislature of North Carolina had no power to 
enact that the State Board of Equalization in valuing rail- 
road property should not make it less than $8,000 per mile. 
The Court say :—- 

READE, J: ‘‘The Constitution, Article V, Section 3, provides 
that all property, real and personal, shall be taxed by a ‘uniform 
rule’ according to its ‘true value in money.’ ”’ 

“The statute (1874-75, Chapter 184, Section 3) provided that ‘ rail- 
road beds shall be given in the counties where they lie, and tbat 
they shall not be valued at Jess than $8,000 per mile.’’ 

‘Now, if the Legislature were to enact that every man’s land 
shall be valued at eight dollars per acre without regard to its rea/ 
value, its conflict with the Constitution would be manifest. And so 
if it provided that no man’s land should be valued at iess than eight 
dollars per acre, although it be worth much less,”’ 

“We have to declare, therefore, that the aforesaid statute under 
which the defendants made the valuation of the road bed, as we 
infer frora their letter to the plaintiffs, is unconstitutional,” 

This same point was decided in Califoruia in the case of People 
vs. ITastings, 34 Cal., 471. It is there Jaid down that “the Legisla- 
ture cannot make tie original valuation, or authorize any other 
officer than the assessor to make it. The Legislature may prescribe 


the mode of making it.” 


Indeed, acts imposing taxation on property, and undertaking by, 


levislation to fix an imaginary value, are not legislation or taxation, 


but are confiseation. 


lf the Legislatur Can say that the bondofa private indi- 
vidual when taxed to its owner shall be assessed at its real 
value, and that the bond of a corporation shall be taxed at 
its nominal value, then there is no limit to the legislative 
power inthis regard. And it might prescribe as well for 


local as for State taxation on the same basis. It might sav 
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that all frame houses shall pay a tax of $5 per annum, and 
ail brick houses $10 per annum; or it might say that a one- 
story house should pay one rate and a two-story house 
another; or it might say that all farms must be assessed 
at $50 an acre, and all horses at $50 a piece. 

Indeed, there is no end to the legislative vagaries that 
could be indulged in, if the Jegislature be permitted tovalue 
property for taxution. Property that it desires to protect 
may be favored in some such way as this. The legislature 
may say that moneys invested in the purchase of bonds and 
mortgages of individuals shall be taxed at one-half of their 
nominal value, and bonds and mortgages made by corpor- 
ations shall be taxed at their full value or their par value. 

When it is objected to the tax that it is lacking in uni- 
formity, it is replied thit the uniformity requirement of the 
Constitution is complied with, because there is a uniform 
rule of taxation Jaid down by the statute. But this is ob- 
viously mistaking words for things, and the shadow for the 
substance. The object is that each citizen shall contribute 
according to his means to the public burden. Now what 
are his means? Obviously the value of his property. Can 
it be said that A, being the owner of $100,000 of corporation 
bonds of the nominal value of $100,000, but really worth 
in the market $150,000 contributes to the support of the 
Government according to his means when he pays a three- 
mill tax upon $100,000, whilst B, owning bonds of the 
nominal value of $100,000, and worth in the market but 
$50,000, likewise pays three mills upon $100,000? Is it not 
entirely clear that under this uniform rule of taxation B is 
taxed just three times as much as A upon every $1,000 of 
actual taxable values owned bv him? The argument is 
puerile in the extreme; and yet that such is the case is not 
the fault of the learned Attorney-General, but of the Leg- 
isluture which has called upon him to perform the impos- 
sible task of demonstrating that black is white. Indeed, 


’ 


this theory that uniformity of rule satisfies the constitutional 
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requirement without any regard to the necessary inequalities 
of the public burdens w hich it produces, cannot possibly 
be sustained. It is easy to reduce the proposition to an 
absurdity; and, indeed, he has done so himself in the argu- 
ment of this very case, by contending that the Legislature 
may comply with the constitutional requirement of making 
taxes either “uniformly ad valorem,” or making them, as to 
some classes of property, “ nomen specific taxes ’”’ upon an 
assumed analogy to license taxes! And following the same 
thought, the C lommonwealth’s offic er has contended that 
municipal bonds may be classified for taxation as a distinct 
class, and, provided there is uniformity in the class, the 
taxation is valid, and that such is the case here. 

Now observe what this leads to. The Legislature may 
say that the bonds given by individuals to accompany 
mortgages executed by them shall constitute one class, and 
shall be taxed directly to the mortgagor upon notice to him, 
and at the actual value ot the security; but that corporation 
bonds accompanying corporation mortgages shall constitute 
another class, and shall be taxed to the bondowner without 
notice, upon an assessment made through the mortgagor, 
and not upon ascertainment of the real value of the security, 
but upon its face value. Is it not clear at a glance that this 
is not a classification of subjects of taxation, but, on the 


contrary, a mere arbitrary exaction of a specific sum of 


money without notice, and without regard to how unequally 
it apportions the public burdens upon the property in 
question? The object of classification is to produce uni- 
formity, and not to destroy it; and to have regard both to 
this and to the convenience of the Govetudment officials 
in the details by means of which the public burdens are to 
be ascertained and collected. And the classification must 
always be founded upon an essential difference in the sub- 
jects of taxation, which is not the case here, because it is 
just as easy to value corporation bonds as it is to value 
corporation stocks or the bonds of private individuals: and 
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a valid assessment may be provided for upon notice to the 
taxpayer in one case as readily as in the other. 

It is true that a tax is valid notwithstanding in its practical 
enforcement the assessors, through mistakes of judgment, 
have not produced uniformity of burden. But in all these 
eases, the citizen had notice and an opportunity to be heard, 
and the tribunal which heard him, through human intirmity, 
made a mistake in judgment. The same thing occurs con- 
tinually in ordinary judicial proceedings. 

But this is a totally different thing from an inequality 
which does not arise from a mistake ot judgment, but is the 
necessary consequence of a legislative requirement to tax at 
par, irrespective of real value, and leaving nothing to the 
judgment of the assessors, providing no notice to the tax- 
paver, and taking his money before it reaches him. 

There is nothing but a simple legislative fiat directing the 
treasurer of the Company to “assess”? the bonds at their 
nominal value at any time during the fiseal year. 

On this point and want of “ due process of law” under 
the Fourteenth Amendment to the Constitution of the 
United States, the following cases are referred to :— 

Brown vs. Hummel, 6 Barr., 90. 

Dartmouth College Case, 4 Wheaton, 581 (Webster’s 
definition). 

Stuart vs. Palmer, 74 New York, 191. 

County of San Mateo vs. 2. R. Co., 13 Fed. Rep., 722. 

Davidson vs. New Orleans, 6 Otto, 104. 

Hobbs vs. Commissioners, N. FE. Rep., Vol. 3, p. 263. 

Hurtado vs. California, 110 U. 8., 535. 

In re Lake South Rep., Vol. 3, p. 479. 

Strode vs. Washer, 16 Pacific Rep., 928. 

Hutson vs. Woodbridge, 16 Pacific Rep., 549. 

The only answer which the Supreme Court of Pennsyl- 
vania gives to the objection of want of assessment and want 
of notice is that neither is necessary, because the tax is a 
specific one, and that the Legislature may fix the value! 


99 
ere 


Now, in specific taxes, there are no valuations, hence 
there hen been held to be no necessity for notice, as there 
is nothing to value and nothing to object to. 

But, aside from the fuct that there cannot be such a thing 
as a specific tax on corporation bonds, the statute negatives 
the idea that it is intended to impose a specific tax on 
bonds. On the contrary, the entire statute imposes taxes 
on property, and, in the case of bonds, goes through the 
form of having a valuation by providing that the Treasurer 
of the corporation shall make an assessment, but requires 
him to make it at par, and the statute allows the Treasurer 
a& commission of five per cent. for making the assessment | 
and deducting the tax trom the interest. | 

In the case of San Mateo County vs. The Southern Pacific 
Railroad, ut supra, Field, J., discusses the question at great 
length, and in a very powerful opinion holds that inequal- 
ity in taxation is a denial of “the equal protection of the 
laws,” and is therefore within the inhibition of the Four- 
teenth amendment. 

Field, Justice (Sawyer, Circuit Judge, concurring) :— 

“The concluding clause of its first section was designed 
to cover all cases of possible discrimination and _ partial 
legislation against any class, in ordaining that no State 
shall deny to any person within its jurisdiction the equal 
protection of the laws. HEquality of protection is thus 
made the constitutional right of every person; and this 
equality of protection implies not only that the same legal 
remedies shall be afforded to him for the prevention or re- . 
dress of wrongs and the enforcement of rights, but also 
that he shall be subjectei to no greater burdens or charges 
than such as are equally imposed upon all others under 
like circumstances. No one can, therefore, be arbitrarily 
taxed upon his property at a diffrent rate from that im- 
posed upon similar property of others, similarly situated, 
and thus made to bear an unequal share of the public bur- 
dens. Property may, indeed, be classified, and different 
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kinds be subjected to different rates. Real property may 
be taxed at one rate, and personal property at another. 
Property in particular cases may be taxed for local pur- 
poses, while property situated elsewhere is exempt. Li- 
cense taxes may also vary in amount, according to the 
calling or business for which they are exacted. But arbi- 
trary distinctions, not arising from real differences in the 
character or situation of the property, or which do not 
operate alike upon all property of the same kind similarly 
situated, are forbidden by the amendment. Equality in 
the imposition of burdens is the constitutional rule as ap- 
plied to the property of individuals, where it is subject to 
taxation at all; and this imports that a uniform mode 
shall be allowed in the estimate of its value, and that the 
contribution exacted shall be in some uniform proportion 
to such value prescribed according to the nature or posi- 
tion of the property. All State action, constitutional or 
legislative, infringing upon the enforcemeut of this rule, 
must give way before it.”’ 

In comment on an instance similar to that suggested 
above, Judge Sawyer, in County of Santa Clara vs. Southern 
Pacific R. R. Co., 18 Fed. Rep., 433, said :— 

“A mere change of ownership, under the provision in 
question, largely atftects the amount of taxes paid by the 
owner upon the same -property, without any change in the 
character, condition, value, use or circumstances of the 
property itself. A provision that a black man shall pay 
double the amount of taxes paid bya white man on -the 
same kind of property similarly situated and used, or upon 
the identical property, in consequence of a mere change of 
ownership from a white man to a black man, might, with as 
good reason, be sustained on the principle of classification 
invoked. The classification in this case is clearly by own- 
ership, and not by condition or use.” 

In an elaborate discussion of the principles of classifica- 
tion in the same case, Justice Field said: “ The principle 
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which sanctions the elimination of one element in assessing 
the value of property held by one party and takes it into 
consideration in assessing the value of property held by 
another, would sanction the assessment of the property of 
one at less than its value—at half or quarter of it—and the 
property of another at more than its value—at double or 
treble of it—according to the will or caprice of the State. 
* * * The principle which justifies such a discrimi- 
nation in assessment of taxation where one of the owners 
is a railroad corporation and the other a natural person 
would also sustain it when both owners are natural persons. 
A mere change in the State Constitution would affect this if 
the Federal Constitution does not forbid it. Any difference 
between the owners, whether of age, color or race, or sex, 
which the State might designate would be a sufficient reason 
for the discrimination. * . * A classification of 
value for taxation upon any such principle would be abhor- 
rent toall notions of equality of right among men. Strangely 
indeed would the law sound in case it read, that in the as- 
sessment and taxation of property a deduction should be 
made for mortgages thereon if the property be owned by 
white men or by old men, and not deducted if owned by 
black men or by young men; deducted if owned by lands- 
men, not deducted if owned by sailors; deducted if owned 
by married men, not deducted if owned by bachelors. 
. . , There undoubtedly are, and always will 
be, more or less, inequalitics in the operation of all general 
legislation, arising from the different conditions of persons, 
from their means, business or position in life, against which 
no foresight can guard. But this is a very different thing, 
both in purpose and effect, from a carefully-devised scheme 
to produce such inequality, or a scheme, if not so devised, 
necessarily producing that result.” 
Boundury Assessment v3. Alabama Central R. R., 59 
Ala., 551. 
“The General Assembly cannot declare an artificial value 
of property.” 
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* The Constitution does not authorize the Legislature to 
prescribe or declare an arbitrary or artificial value of prop- 
erty or individuals or corporations, and assess taxes 
on such valuations.” “If the Legislature had _ de- 
clared that all railroads should be taxed as if the 
value of the road was so much per mile; or that all 
lands should be taxed as if they were of a particular value 
per acre, there would be no discussion of the question that 
legislative power had been transcended. What real differ- 
ence is there between such an enactment and an enactment 
like the present—that the net earnings of a railroad shall be 
regarded as eight per cent. of the value of its property ? 
Why say eight per cent? True, eight per cent. is the legal 
rate of interest, but is it consequently a legal standard, or a 
practical standard of the value of property, when such prop- 
erty will produce, by way of income, that sum? Property 
which will produce only that income will but rarely find a 
purchaser who will invest in it for the purpose of obtaining 
interest only. The rate of interest is not a standard of the 
value of the property, but the measure of damages fixed by 
law for the forbearance of a debt, the loan of money, or its 
detention after the date it should have been paid.” 

See People vs. [Tastings, 29 Cal., 449. 

The Legislature cannot declare an artificial value of 

property for taxation, such an act would be unconstitutional. 
State of Nevada vs. Estabrook, 3 Nev., 179. 

Here a section of a Revenue Act directed that a tax be 
levied on three-fourths of the value, previously ascertained, 
of the proceeds of the mine. It was held that this was 
unconstitutional, the Court saying:—‘‘ The value once being 
ascertained, the whole value is taxable at the same rate as 
all other property.” 

Danville vs. Shelton, 76 Va., 325. 

While under the Virginia Constitution a city may levy a 

tax; it must be equal, uniform and upon an ad valorem basis. 


io sit Riaie Sagi 


») 6 


An attempt, therefore, to tax those engaged in the business 
of purchasing leaf tobacco, fifteen cents on each one thousand 
pounds without regard to value is illegal. 

Assess. Board vs. Alabama Cent. R. Co., 59 Ala., 551. 

The constitution does not authorize the Legislature to 
prescribe or declare an arbitrary or artificial value of the 
property of individuals or corporations, and assess taxes on 
such valuation. 

The Code establishes a rule for the valuation of railroad 
property, for the purposes of taxation, which is not author- 
ized by the Constitution, and therefore the assessment of 
tuxes made in obedience to it is invalid, and was properly 
vacated by the court. 

Pickard vs. Pullman, ete., Co., 117 U.S., 43. 

‘The tax was not a property tax because, under the Con- 
stitution of Tennessee, all property must be taxed according 
to its value, and this tax was not measured by value, but 
was an arbitrary charge.” 

People vs. Lothrop, 3 Colo., 456. 

The power to determine the valuation of taxable property 
is lodged in the assessors and boards of county commis- 
sioners. | 


lit. (C) Tue Tax 1s Voip, Because It IMPAIRS THE Cor- 
PORATION’S OBLIGATIONS TO ITS CREDITORS. | 


The learned Attorney-General has not carefully read the 
ease of Murray vs. Charleston, 96 U.S., 432. If he had, 
he would have found that this case is on all fours with 
the one at bar, because it was decided on the broad, general 
principle, without ary regard to the question of non-residence 
of the bondholder ; and, indeed, the reasoning in the ease of 
State Tax on Foreign-held Bonds, 15 Wallace, 320, is not 
contined to the single question of non-residence. The cases 
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of Haight vs. The Railroad, 6 Wallace, page 15, and U.S. 
vs. The Railroad Company, 17 Wallace, 322, have no possible 
application to the point under discussion. Both of these 
vases were decided by this Court before the case of Murray 
vs. Charleston, and are nowhere referred to in that decision, 
for the obvieus reason that they were not in_ point. 
The prohibition in regard to laws impairing the obligation 
of contracts is laid upon the States, and as these cases 
were under the Federal Revenue Act, no such question could 
arise, and no question was raised as to assessment or notice. 
[t was simply the case of a sovereignty seizing a certain 
amount of money which it was in a position to get, and as 
to which it was not subject to the restrictions binding on 
the State governments. The same may be said of the case 
of the Savings Bank against the United States, 19 Wallace, 
227 and 240. 
Sinking Fund Cases, 99 U.S. Rep., 718. 

Waite, C. J., speaking of the United States, says: ‘“* They 
“are not included within the constitutional prohibition 
“which prevents States from passing laws impairing the 
“ obligations of contracts.” 


State Tax Olt boreig ie- held Bonds, 15 Wallace. 


The following language is to be eel on page 826: 
“A like invalidity must, on similar grounds, attend State 
legislation which seeks to change the obligation of such 
contracts in any particular, and on stronger grounds where 
the contracts are made and payable out of the State.” 

To return to the case of Murray vs. Charleston, 96 U. S., 
p. 448. The Court disclaim resting the decision on ine 
non-residence of the bondowner. 

Page 448. ‘* We do not care now to enter upon the con- 
sideration of the question whether a State can tax a debt 
due by one of its citizens or municipalities to a non-resident 
creditor, or whether it has any jurisdiction over such a 
creditor or over the credit he owns. Such a discussion is 
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not necessary, and it may be doubtful whether the question 
is presented to us by this record, . . . There 
is NO more important provision in the Federal Constitution 
than the one which prohibits States from passing laws 
impairing the obligation of contracts, and it is one of the 
highest duties of this Court to take care the prohibition 
shall neither be evaded nor frittered away. Complete effect 
must be given to it in all its spirit. The inviolability of 
contracts and the duty of performing them as made, are 
foundations of all well-ordered society, and to prevent the 
removal or disturbance of these foundations was one of the 
greatest objects for which the Constitution was framed.” 


The ap ypellant agreed with its bondholder to pay four, 
tive or six per cent. interest. 

When he comes to get his interest he is wns to be satisfied 
with less, because the Legislature has so willed. He is not 
satisfied and demands his full interest. 

The Commonwealth’s answer is that the tax is due trom the 
residents, and therefore it is valid for the treasurer to deduct 
the amount thereof from the interest; but, aside from the 
fact that this argument begs the question, the Common- 
—_ can only tax the bonds owned by residents by an 
assessment against the creditors owning the bonds, and not 

gainst the debtor. This interest money, as soon as it is set 
mc for the payment of the bondowner, becomes and is his 
individual property, and when it reaches him then the Com- 
monwealth may taxit; but, until it reaches him and becomes 
a part of his estate, it cannot be tg to him indirectly. 

Murray vs. Charleston, 96 U.S. Rep., p. 444. 

* ee i “A change of oa express stipulation of 
a contract or a reliet of a debtor from strict and literal com- 
pliance with its requirements can no more be eflected by an 
exertion of the taxing power than it can be by the exertion 
of any other power of a State Legislature. The constitu- 
tional provision against impairing contract obligations is a 
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limitation upon the taxing power as well as upon all legisla- 
tion, whatever form it may assume. Indeed, attempted 
State taxation is the mode most frequently adopted to affect 
contracts contrary to the constitutional inhibition. It most 
frequently calls the exercise of our supervisory power. It 
may then safely be affirmed that no State, by virtue of its 
tuxing power, can say to a debtor, ‘you need not pay +to 
your creditor all of what you have promised him. You 
may satisfy your duty to him by retaining a part for your- 
self or for some municipality or for the State Treasury.’ 
Much less can a city say, ‘ We will tax our debt to you, and 
in virtue of the tax withhold a part for our own use.’ ” 

“What, then, is meant by the doctrine that contracts are 
made with reference to the taxing power resident in the 
State and in subordination to it? Is it meant that when a 
person lends money to the State or to a-municipal division 
of the State having the power of taxation, there is in the 
contract a tacit reservation of a right in the debtor to raise 
contributions out of the money promised to be paid before 
payment? That cannot be, because if it could, the contract 
(in the language of Alexander Hamilton) would ‘involve 
two contradictory things: an obligation to do, and a right 
not to do; an obligation to pay a certain sum, and a right 
to retain it in the shape of a tax.’ 

“Tt isagainst the rules, both of law and of reason, to admit 
by implication, in the construction of a contract, a principle 
which goes in destruction of it. The truth is, States and 
cities, When they borrow money and contract to repay it 
with interest, are- not acting as sovereignties. They come 
down to the level of ordinary individuals. Their contracts 
lave the same meaning as that of similar contracts between 
private persons. Hence, instead of their being in the under- 
taking of a State or city to pay a reservation of a sovereign 
right to withhold payment, the contract should be regarded 
as an assurance that such a right will not be exercised. A 
promise to pay, with a reserved right to deny or change the 


effect of the promise, is an absurdity,’ 
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“Ts, then, property which consists in the promise of a State 
or of amunicipality of a State beyond the reach of taxation? 
We do not affirm that it is. A State may undoubtedly tax 
any of its creditors within its jurisdiction for the debt due 
to him, and regulate the amount of the tax by the rate 
of interest the debt bears if its promise be left unchanged. 
A tax thus laid impairs no obligation assumed. It leaves 
the contract untouched; but until’ payment of the debt or 
interest has been made as stipulated, we think no aet of 
Niate sovereignty can work an exoneration from what has 
heen promised to the creditor; namely, payment to him, without 
a violation of the Constitution. ‘The true rule of every case 
of property founded on contract with the government is 
this: Jt must first be reduced into possession, and then it will 
become subject in common with other similar property to 
the right of the government to raise contributions upon it. 
It may be said that the government may fulfil this principle 
by paying the interest with one hand and taking back the 
amount ot the tax with the other. But to this the answer 
is that to comply truly with the rule the tax must be upon al! 
the money of the community, not upon the particular portion 
of it which is paid to the public creditors, and it ought 
beside to be so regulated as not to include a lien of the tax upon 
the fund. The creditor should be not otherwise acted upon 
than as every other possessor of money: and consequently the 
money he receives trom the public can then only be a fit 
subject of taxation when it 1s entirely separated (from the 
contract) and thrown undistinguished into the common 
mass,’ 3 Hamilton Works, 514 ef seq. Thus only can con- 
tracts with the State be allowed to have the same meaning 
us all other similar contracts have.” ; 

This was following Slate Tax Of Foreign-held Bonds, 15 
Wall, 320, in which it is said :4+ 

‘But debts owing by corporations, like debts owing by 
individuals, are not property of the debtors in any sense; 
they are obligations of the debtors and only possess value in 
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the hands of the creditors. With them they are property 
and in their hands they may be taxed. ‘'To call debts property 
of the debtors is simply to misuse terms. All the property 
there can be in the nature of things in debts of corporations 
belongs to the creditors to whom they are payable, and 
follows their domicile wherever that may be. Their debts 
can have no locality separate from the parties to whom they 
are due. This principle might be stated in many different 
ways and supported by citations from numerous adjudica- 
tions, but no number of authorities and no forms of 
expression could add anything to its obvious truth which is 
recognized upon its simple statement. 

“The bonds issued by the Railroad Company in this case 
are undoubtedly property, but property in the hands of the 
holders, not property of the obligors. 1 : 

“A law which alters tie terms of a contract by tnposing 
new conditions or dispensing with those expressed is a law 
which tmpuirs its obligation, tor, as stated on another occa- 
sion, such a law relieves the parties from the moral duty 
of performing the original stipulations of the contract and 
it prevents their legal enforcement. The Act of Pennsylvania 

May 1, 1868, falls within this description. It directs the 
treasurer of every incorporated company to retain from the 
interest stipulated to its bondholders five per cent. upon 
every dollar and pay it into the treasury of the Common- 
wealth. Jt thus sanctioned and commands a disregard of the 
ecpress provisions of the contracts between the Company and its 
creditors. It is only one of many cases where, under the 
name of taxation, att Op pressive exaction is made without 
Constitutional warrant, amounting to little less than an arbitrary 
selzure of private property.” 


Hartman vs. Greenhow, 102 U.S. Rep., page 683. 


On the other hand it is urged that the bonds of every 
State are property in the hands of its creditors and as such 
that they should bear a due proportion of publie burdens. 


D a 
In the case of Murray vs. Charleston, 96 U.5S., 432, there 


- 


which it is not material to repeat, for the question is not 


ire many pertinent and just observations on a subject 


materia: to repeat, for the — is not necessarily 
involved in the disposition of the case before us. Whatever 
may be the wise rule—looking at on necessity In a com- 
iercial country for its prosperity that its public credit 
should never be impaired—as to the taxibility of the public 
curities it is settled that any tax Jevied upon them cannot 
withheld from the interest payable thereon. Such was 
this Court in Murray vs. Charleston. (Non- 


* 
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ne deeision o 
residence question not referred to.) 

. ' . ‘‘Tts power of taxation must be ex- 
cised, being a political agency of the State in subordina- 
tion to the inhibition of the Federal Constitution against 
sislation impairing the obligation of contracts. Uniti 

interest was paid no act of the Slate or of its political sub- 
ivisions exercising legislative power by its authority cout 
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be held by other parties. ' . . [f against the 
express terms of the contract the State can take a portion 
of the interest in the shape of a tax on the bond, it may, at 
its pleasure, take the whole.” 


f 


REVIEW OF SOME CITATIONS OF THE ATTORNEY-GENERAL. 


Haight vs. R. R. Co., 6 Wallace, 15. 
Haight, a resident of New York, owned bonds of defendant 
from the interest on which the Company had deducted five 
per cent. for a federal tax which 


a 


t 
income tax, payable by Haight. No question of assessment 


° 


ne Court held to be an 


or notice was raised, nor of impairment of contract, but the 
only question litigated was this: Did the Conpany agree 
with Haight to pay this tax for him? The Court held that 
it did not. 

This case is not referred to in Murray vs. Charleston. 

U0. S. vs. R. R. Co., 17 Wallace, p. 332. 

This follows Haight vs. &. R. Co., 6 Wallace, 15, but 
decides that bonds of the railroad company, owned by the 
city of Baltimore, are not subject to federal taxation, and that 
consequently the United States could not recover against 


the Company. This case is not referred to in Murray vs. 
Charleston. 
National Bank vs. Commonwealth, 6 Wallace, 355. 

The tax here sustained was expressiv authorized by the 
National Banking Act, which was in itself the charter of the 
bank, and consequently the shareowners took their stock 
with this liability written into the certificates. 

Savings Bank vs. United States, 19 Wallace, 227. 

The bank had added a certain amount in eash to its sur- 
plus, and the act of congress made it taxable at five per cent. 
[his case simply affirms that the tax could be collected from 
the bank bv an ordinary action of debt without an. assess- 


ment. 
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It is to be observed, however, that the tax was on money 
(Bank vs. U. S., 19 Wallace), and therefore no assessment 
was necessary, as it necessarily furnishes its own valuation. 
Besides, the bank had notice and an opportunity to be heard 
to contest the validity of the tax, all of which requirements 
are wanting in the case at bar. 

Nevertheless, on page 241, a vigorous dissent by Trustees 
Bradley and Field is eounded, because there had been no 
assessment made as a foundation for the tax. 


United States vs. Ferary, 93 U.S., p. 625. 

This was the case of a tax on a distiller, rated according 
to the capacity of the distillery, and simply holds that the 
survey, until changed, is conclusive. The Court say, page 
628, ‘‘ and such capacity is ascertained, and information ot 
“it is given to the distiller before he commences his manu- 
“ facture.” 

King vs. United States, 99 U.S., p. 229 

This case affirms Dollar Savings Bank vs. U. S, 19 Wallace, 
227. The only point before the Court was this: A revenue 
collector had received a tax from a railroad company, which, 
it was claimed, had not been assessed to it, and, having 
failed to return it to the United States Treasury, his sureties 
contended that they were not liable therefor. 

U.S. vs. Erie Railway Co., 107 U.S8., p. 1. See, also, 
106 U. 8.,.527. 

Ilere the company was liable to a tax of five per.centum 
to the United States on all interest paid on its bonds, and 
it was held that this might be collected by suit under Dollar 
Savings Bank vs. U. S., 19 Wallace, p. 700. 


James W. M. NEwLiy, 
Attorney for Appellant. 


APPENDIX. 


BELits Garp JtAILROAD COMPANY ) 


SUPREME COURT USS. 
> October Term, 1889. 
No. 1497. 


vs. 


COMMONWEALTH OF PENNSYL- 
VANIA. } 


City aND CouNTY oF PHILADELPHIA, 89. 


James W. M. Newlin, being duly sworn according to law 
deposes and says that the paper called “ points,” and referred 
to in the petition of the appellant for an allocatur for a writ 
of error from the Supreme Court of the United States 
(transcript of record, page 17), was handed by deponent to 
the Court of Common Pleas of Dauphin county, upon the 
trial, together with the specifications of appeal, printed on 
pages 4 and 5 of the transcript of the record herein, which 
specifications of appeal were filed January, 1888, as appears 
by the docket entries, page 3, and were also formally offered 
in evidence on the trial (see page 8 of the record). These 
points were simply handed up to the Court on the trial, 
and had not been previously filed, and it was unnecessary, 
according to the practice of the Court, to have had said 
paper marked, filed by the Prothonotary. 
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Deponent further savs that shortly after the writ of error 


was allowed herein, he requested the Attorney-General to 
court to advance the canse so that it 


motion 1n to 
ee, eee aes 
ye neara wv i} 

EWLIN. 


Sworn and subscribed before ) 


}4 
7} j Py he 
23d dav of January, > 


JosEepaH V. GALLAGHER, 
Notary Public. 


| JAMES. H.BCK ENN 


In the Supreme vou of the United States, g 


BELL’S GAP RAILROAD COMPANY 


VS 


Commonwealth of Pennsylvania. 


No. 1497, October Term, 1889. 


Error to the Supreme Court of Pennsylvania. 


MOTIONS  : 


1. To revoke the a//ocatur and quash the writ of error. 


2. To dismiss the cause. 
3. To affirm the judgment below. 


MOTIONS AND BRIEF ON BEHALF OF THE COMMONWEALTH OF 
PENNSYLVANIA. 


JOHN F. SANDERSON, 
Deputy Attorney General. 


WILLIAM 8S. KIRKPATRICK, 
Attorney General. 
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Inthe Supreme Gourt of the United States 


BELL’S GAP RAILROAD COMPANY 
Vs. 


COMMONWEALTH OF PENNSYLVANIA. 


No. 1497, OCTOBER TERM, 1:89, 
: | Error to the Supreme Court of Pennsylvania. 


MOTION TO REVOKE ALLOCATUR 
AND QUASH WRIT OF ERROR. 


And now, January 27, 1890, comes the Commonwealth 
of Pennsylvania, by her Attorney General, William S. 
7 Kirkpatrick, into court, and causes the court here to under- 
| stand and be informed :— 
| That the plaintiff in error, the Bell’s Gap Railroad Com. 

pany, appeared by counsel on the 11th day of February, 
| 1889, before the Honorable Joseph P. Bradley, one of the 
4 Associate Justices of this Court, and presented its petition 
A | addressed to this honorable Court, praying for the allow- 
ance of a writ of error to the Supreme Court of Pennsyl- 
vania, and setting forth that, upon the trial of the cause, 
in which the judgment in question was rendered, in the 


2 
trial Court, to wit, the Court of Common Pleas of Dauphin 
county, the petitioner, the said Bell’s Gap Railroad Com- 
pany, submitted tothe said Court of Common Pleas of Dau. 
phin county, certain points wherein the said petitioner spe- 
cially set up and claimed certain rights. privileges and im- 
munities under the Constitution of the United States, which 
points were negatived by the said Court of Common Pleas 
of Dauphin county, but that the cause was decided in favor 
of the petitioner upon other grounds arising under the 
Constitution of Pennsylvania. and that, thereupon, the Com- 
monwealth of Pennsylvania took a writ of error to the 
Supreme Court of Pennsylvania, upon which the said Su- 
preme Court reversed the judgment of the said Court of 
Common Pieas of Dauphin county, and ordered judgment 
to be entered in favor of the Commonwealth of Pennsyl- 
vania against the petitioner. ; 
The said petitioner further set forth as follows: 


Your petitioners further show that the said judgment of 
the said Supreme Court of Pennsylvania is a judgment of 
the highest court of record of the Commonwealth ot Penn- 
svivania; that the judgment of the said conrt is final; that 
the right. title, privileges and immunities claimed by your 
petitioners. defendants and appellees aforesaid, were claimed 
under the Constitution of the United States. particularly set 
forth in the points of charge as so submitted in the Court of 
Common Pieas of Dauphin county, as hereinbefore particu- 
larly set forth; that Article III, Section 8, of the Constitu- 
tion of the United States provides that the judicial power of 
the United States shall extend to all cases of law and equity 
arising under the Constitution and laws of the United States 
referring to the said subject matters, all of which appears of 
record; that the decision and judgment of the Supreme 
Court of Pennsylvania aforesaid was against the right, title, 
privilege and immunity so claimed by your petitioner under 
the Constitution of the United States. 


And the said Attorney General further causes the Court 
here to understand and be informed, that it is not true that 
points of charge, setting up any such right, title, privilege 
or immunity, or, in fact, any points of charge, were sub- 
mitted by the said petitioner on the trial of said case in the 
said Court of Common Pleas of Dauphin county; and that 
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no such points of charge, or any paper purporting to be 
such points of charge, are contained in the record of the 
said case or among the papers returned therewith. 

That upon the said petition, so as aforesaid pre- 
sented, the Honorable Joseph P. Bradley, Associate 
Justice of this honorable Court, did. on the {1th day 
of February, 1889, grant the prayer of the petitioner and 
allow a writ of error from this honorable Court to the Su- 
preme Court of Pennsylvania, which writ of error, together 
with the record of the case, not accompanied, however. by 
assignments of error, was docketed in this Court to No. 1497, 
October Term, 1889, on the 31st day of October, 1889, and 
the said Attorney General for the said Commonwealth, in 
support of the matters above stated, doth refer to the tran- 
script of the said record herewith submitted and to the said 
petition printed in said iranscript on pages /*--7 thereof, 
and to the affidavits of the Prothonotary and Deputy Pro- 
thonotary of the Court of Common Pleas of Dauphin 
County, printed in the Appendix hereto. p. 72, «3, 

And thereupon, the said Commonwealth by her Attorney 
General, doth move the Court nere to revoke the allowance 
of the said writ of error as having been improvidently 
granted by reason of the untrue statements in said petition 
contained, and to quash the writ of error issued pursuant 
thereto. 

WILLIAM 8S. KIRKPATRICK, 
Attorney General. 
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la the Supreme Court of the United States 


1497, OCTOBER TERM, 1889. 


BELU’S GAP RAILROAD COMPANY 
VS. 


COMMONWEALTH OF PENNSYLVANIA. 


Error to the Supreme Court of Pennsylvania. 


MOTIONS TO DISMIss AND AFFIRM. 


And now. Januarv 27, 1290. comes the Commonwealth of 
Pennsylvania, by her Attorney General, Willi:m S. Kirk- 
patrick, and moves the Court here to dismiss this case for 
want of jurisdiction on the ground that the record thereof. 
herewith produced and shown to the Court, fails to show 
that there was drawn in question in the case the validity of 
a treaty or statute of-or an authority exercised under the 
United States, and a decision against such validity, or that 
there was drawn in question the validity of a statute of or 
an authority exercised under any State, on the ground of 
their being repugnant to the Constitution, treaties or laws 
of the United States, and a decision in favor of their validity, 
or that any title, right, privilege or Immun? ity was claimed 
under the Constitution or any treaty or statute of or com- 
mission held, or authority exercised, under the United 


States, and a decision against the title, right, privilege or 
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immunity specially set up or claimed by either party under 
such Constitution, treaty, statute, commission or authority, 
and the said Attorney General further moves the Court 
here to affirm the judgment in this case on the ground that 
i° is manifest from the record that the writ has been taken 
for delay, and that if any color of jurisdiction exists, the 
questions involved were se manifestly decided right, and 
are in themselves so frivolous, that no argument thereof is 
necessary. 


WILLIAM S. KIRKPATRICK, 
Attorney General. 


BRIEF ON MOTIONS TO DISMISS AND 
AFFIRM. 


It is the settled doctrine of this Court that to give juris- 
diction under section 709 of the Revised Statutes, because 
of a denial by a State Court of any right, title, privilege or 
immunity claimed under the Constitution or any treaty or 
statute of the United States, it must appear on the record 
that such title, right, privilege or immunity was specially 
set up or claimed at the proper time and in the proper way. 
To be reviewable the decision must be. against the right so 
set up or claimed, and where the Supreme Court of a State 
reviews the decision of the trial court it must appear that 
the claim was made in that court, because the Supreme 
Court is only authorized to review the judgment. for errors 
committed there, and this Court can do no more. This is 
substantially the language of Chief Justice Waite in Sp7es 
v. Illinois, 123 U.S. 131, 181. : 

The proposition, in substantially the same language, was 
aflirmed in Brooks v. Missouri, 124 U.S. 394, andin Chap- 
pell v. Bradshaw, 128 U.S. 132. 

In this case no matter of law or fact appears of record 
by points submitted by the defendant, the Bell’s Gap 
Railroad Company, in the trial court, or by bills of excep- 
tion taken there at the instance of said defendant. The 
case Was tried under the act of Assembly of Pennsylvania of 
22d April, 1874, printed in the jappendix hereto, page 14. 
The practice under that act is similar to that under a like 
statute of the United States, as is shown by Brightly’s 
Troubat & Haley’s Practice. page 408, where the Federal 
decisions are quoted in illustration of the practice under the 
Pennsylvania law. | 3 

Said the Supreme Court of Pennsylvania in Common- 
wealth v. Lehigh Valley Railroad Company, 8 Out. 97: 

This Court, under the ruling of Jamison ». Collins. 2 
Norris, 359, and Lee v. Keys, 7 Norris, 175, can hear. and 
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determine only questions of law, arising upon bills of ex- 
ception to the rulings of the judge, relating to the evidence, 
or to the law of the case; we cannot go behind his findings 
of fact, except where in a common law trial before a jury. 
the assignment of error is such as can be heard and deter- 
mined by this Court; the writ of error brings up no question 
as upon motion for a new trial. 


In Miller v. Dunlap, 21 Weekly Notes Cases, 285, the 
Supreme Court of Pennsylvania said: 


“The Act of 14 May, 1874, provides that the duties of a 
referee in the trial and decision of a cause shall be the same 
as those of the court under a similar submission. The duties 
of the court where trial by jury is waived andthe questions 
of fact and law are submitted to the decision of the court, 
are regulated by the act of 22 April, 874. * * * In 
this mode of trial the findings of fact stand in the place of 
a verdict and will not be disturbed except for manifest error. 
The answers to the points and the conclusions of law stand 
in lieu of the judge’s charge to the jury. The questions of 
fact and law are thus clearly separated as in trials where 
L the facts are decided by the jury. * * * After a clear 
statement of the facts found and the legal conclusions 
reached, an argument insupport of any one or more of these 
is quite in place; but the requirement of the statutes does 
not extend bevond the separate and distinct statement of 
the facts found and the rules of law applicable thereto.” 


The foregoing is a clear definition of what constitutes the 
record of the trialinthe trial court. If the exceptions taken 
on behalf of the Commonwealth in the Court below are 
looked into to ascertain any further points involved, no 
Federal question will appear from them, nor will any Fed 
eral question appear in the assignments of error in the Su- 
preme Court of Pennsy!vania, because these assignments em- 
brace no more than what was involved in the exceptions 
taken by the Commonwealth in the Court below. 

The motion to aflirm is based upon the settled doctrine 
of the court that a cause ought not to be held for argument 
where the Federal question, on which jurisdiction depends, 


was manifestly decided right. 
k Transportation Line V. Cooper, 99 U.S. 
Williams. 104 U.S. 256. 
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Swope Vv. Lefiingwell, 105 U.S. 3. 

New Orleans Ins. Co. v. Albro Co., 112 U.S. 506. 
Ch ure ve Kelsey, 121 U.S. 282. 

Arrowsmith Vv. Harmoning, 118 U.S. 194. 

Spies V. Ilinozs, 123 U.S. 151. 

The questions sought to be litigated by the plaintiff in 
error, as shown by the petition for the allocatur, independ- 
ently of the untrue allegation respecting the points, have 
been so often pressed upon the attention of the Court, and 
so often determined adversely, that the rules must be re- 
varded as settled and the questions not entitled to further 
hearing. 

Walston v. Nevin, 128 U.S. 578. 


That the motion is thus well-founded will appear from a 
statement of the questions sought to be litigated and the 
former decisions of this court upon them. 

The tax in question is demanded pursuant to the Act of 
Assembly of Pennsylvania of June 3V, 1885, material parts 
of which are printed inthe appendix hereto, page 15. The 
first section defines the taxable subject, to wit: money at 
interest, and fixes the rate. Other sections provide the 
methods of collecting and assessing the tax. As to moneys 
at interest due from private corporations, the tax is collected 
under the fourth section, which provides that the tax shall 
be deducted by the corporation, through is proper officer, 
from the interest, when interest payments are made to the 
holder of the obligation. being a resident of the State, and 
returned by the corporation to the State Treasury. The tax 
thus collected is three mills annually upon the nominal or 
face value of the obligation on which interest is paid. See 
Section 4, Act June 50, 1885, appendix hereto, page 15. 


This tax is objected to: 

First. Because it is alleged no assessment is provided for. 

Second. Because no notice to or hearing of the taxable 
person is provided for. 

Third. Because the tax impairs the company’s obligation 
to its creditors. 
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These objections are thus answered: 

1. The Legislature has rightfully fixed the rate as applied 
to the taxable subject, and no assessment or valuation is 
required to ascertain the amount of the tax. 

In Savings Bank v. United States, 19 Wallace, 227, 240, 
it was decided that a suit at law might be maintained for 
the recovery of the tax on interest paid,even though no list 
had been returned and no assessment made, and in the 
opinion it was said: 

No other assessment than that made by the statute was 
necessary to determine the extent of the bank’s liability. 
An assessment is only determining the value of the thing 
taxed, and the amount of the tax required of each individual. 
It may be made by designated officers or by. the law itsell. 
In the present case the statute required every savings bank 
to pay a tax of five per cent. on all undisturbed earnings 
made, or added during the year to their contingent funds. 
There was no occasion or room for-any other assessment. 
This was a charge of a certain sum upon the bank, and 
without more, it made the bank a debtor. 

This ruling was distinctly affirmed in Aing v. United 
States, 99 U.S. 229, and in United States v. Krie Railway 
C'o.,107 U. S. 81. The principle is also recognized in (Cnited 
States v. Ferrary. 93 U.S. 625; National Bank v. Common 
wealth, 9 Wall. 353, and other cases. 

2. In such case no notice or hearing is required, for none 
is necessary. The tax is in the nature of a specific tax. 


Hlagar v. Reclamation District, 111 U.S. 701, 709, and , 


cases above cited. 

3. There being a legitimate exercise of the taxing power, 
there is no violation of a contract arising from the deduce- 
tion of the tax from the obligation by the deLtor acting as 
a collector of the tax. 


Tlaiaght Ve Railroad Company, 6 Wall. 1d. 
lnited States Railroad Company, 17 Wall. 522, 
The difference between this case and those of Sate tax 
On foreign held honds, 15 Wall. 300, and Murray v. Charles- 
ton, 96 U.S. 482,is as wide as possible. In this case the 
tax is upon bonds of resident bondholders; in those a tax 
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Inthe Supreme Court of the United States. 


No. 1497, OCTOBER TERM, 1889. 


BELL’S GAP RAILROAD 
vs 


x 


COMMONWEALTH OF PENNSYLVANIA. 


STATE OF PENNSYLVANIA. / 
DAUPHIN CouUNTY. \ 


SS. 


W.H. Ulrich. being duly sworn according to law, deposes 
and says: | | 
[ am now, and was during the year 18&7, and up 
to the present time, prothonotary of the Court of Com- 
mon Fleas of Dauphin county. I was present in court 
during the trial of the case of Commonwealth of Pennsy]l- 
vania ». Bell’s Gap Railroad Company, to No. 53, March 
term, 1888. I am confident that no points were submitted 
on behalf of the defendant on the trial of said ease. I 
never saw nor filed any such points. The docket entries 
and record of said case were carefully kept and carefully 
examined when the same was made up tor the Supreme 
Court of Pennsylvania, and neither then nor at any other 
time were any such points on file in said case. 
W. H. Unricna. 
Sworn and subscribed to before me this 2d day of Janu- 
ary. A. D. 1590. 
[ SEAL. | Harvey Bb. Houck, 
Notary Publie. 
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STATE OF PENNSYLVANIA, } 
DaAavuPHIN CoUNTY, Fates 
I, W. H. Ulrich, prothonotary of the Court of 
[sEAL] Common Pleas of Dauphin county, do hereby 
certify, that Harvey B. Houck, Esquire, was at 
the time annexed and foregoing affidavit was made, an act- 
ing notary public in said county and State, duly commis- 
sioned and qualified. and authorized by law to administer 
oaths, take acknowledgements of deeds, ete., and that the 
signature hereto affixed, purporting to be his. is genuine. 
Witness my hand and the seal of said court, at Harris. 
burg. this 3d day of January, A. D. 1890. 
W. H. Unricn, 
Prothonotary. 


STATE OF PENNSYLVANIA, ] .., 
County of Dauphin, ew 

John P. Melick, being duly sworn according to law, de- 
poses and says: 

I am now and was, during the year 1887 and up to the 
present time, Deputy Prothonotary of the Court of Com- 
mon Pleas of Dauphin county. I have charge of the 
dockets of the said Court, and it is my duty to make. and | 
do make, the docket entries in cases pending in said Court. 
I was not present on the trial of the case of Commonwealth 
». Bell’s Gap Railroad Co., No. 53, March Term, 1889, in 
said Court of Common Pleas of Dauphin county. I never 
saw nor filed any paper purporting to be points of charge 
in said case. The docket entries and record of said case 
were carefully kept and carefully examined when the same 
was made up for the Supreme Court by attaching to the 
writ of error the original papers on file, and neither then 
nor at any other time were any such points on file in said 
case. 
7 3 Joun P. MELIcK. 

Sworn and subscribed to before me this third day of Jan- 
uary, A. D. 1890. 
[ SEAL. ] J. Westey AwL, 
Notary Public. 
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judgment to be entered according to the decision previously 


STATE OF PENNSYLVANIA, } 
Dauphin County, 
I, W. H. Ulrich, Prothonotary of the Court of 
[sEaL] Common Pleas of Dauphin county, do hereby 
certify, that J. Wesley Awl, Esquire, was at the 
time the annexed and foregvuing affidavit was made, an act- 
ing notary public in said county and State, duly commis- 
sioned and qualified, and authorized by law to administer 
oath:, take acknowledgments of deeds, ete., and that the 
signature hereto affixed, purporting to be his, is genuine. 
Witness my hand and the seal of said Court, at Harris- 
burg. this 3d day of January, A. D. 1890. 
W.H. Ucricu, Prothonotary. 


AN ACT 


To provide for the submission of civil cases to the decision of the 
court, and to dispense with trial by jury. 


Section 1. Be it enacted, dc., That in any civil case now 
pending in any of the courts of this Commonwealth, or here- 
after to be commenced, after issue joined, the parties thereto, 
excepting those acting in a fiduciarv capacity, may, by 
agreement filed in the proper office where such suit is pend- 
ing, dispense with trial by jury, and submit the decision of 
such cases to the court having jurisdiction thereof; and such 
court shall hear and determine the same, and the judgment 
shall be subject to writ of error or of appeal asin other cases 
at law or in equity, at the option of either party. 

Section 2. The decision of the court shall be in writing 
stating separately and distinctly the facts found, the answers 
to any points submitted in writing by counsel and the con- 
clusions of law, and shall be filed in the office of the pro- 
thonotary or clerk of the propcr court where the ease is 
pending. as early as practicable, not exceeding sixty days 
after such decision shall have been made from the termina- 
tion of the trial, and notice thereof shall be forthwith given 
by the prothonotary or clerk to the parties or their attor- 
neys. and if no exceptions thereto are filed in the proper of- 
fice within thirty days after service of such notice judg- 
ment shall be entered thereon by the prothonotary or clerk: 
if exceptions to the findings of facts or conclusions of law be 
filed within said thirty days, the court or the judge thereof. 
who tried the case in vacation, may, upon argument. order 
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filed. «r make such modilications thereof as in justice and 
right shall seem proper, subject always, nevertheless, to re- 
view by writ of error or appeal in the Supreme Court; such 
writ of error or appeal to be taken in the time and manner 
and with the effect prescribed by law. 

Section 3. Every such case taken to the Supreme Court 
upon writ of error shall be heard and determined therein as 
writs of error are therein heard and determined; and every 
such case taken to the Supreme Court by appeal shall be 
heard and determined therein as cases of appeal in equity 
proceedings ; and in case a new trial is ordered it shall be 
proceeded with betore the same court In the same manner 
as hereinbefore provided for. 

Section 4. An agreement to submit under this act shall 
be a waiver of the right of trial by jury. 

SEcTION 5. Cases submitted under the provisions of this 
act shall be subject to existing law as to costs, except no 
jurv fee shall be required on entering judgment. 

Approved the 22d day of April, A. D. 1874. 

J. F. HARTRANFT. 


A FURTHER SUPPLEMENT 
To an act, entitled ** An act to provide revenue by taxation,’’ approved 
the seventh day of June, one thousand eight hundred and seventy- 
nine. 


SecTion 1. Le 7t enacted, &c., That all mortgages, money 
owing by solvent debtors, whether by promissory note, or 
penal or single bill, bond or judgment, also all articles of 
agreement and accounts bearing interest, owned or possessed 
by any person or persons whatsoever (except notes or bills 
ior work or labor done, and all obligations given to banks 
for money loaned and bank notes), and all public loan or 
stocks whatsoever (except those issued by this Common 
wealth or the United States). and all moneys loaned or in 
vested in any other State, and all other moneyed capital in 
the hands of individual citizens of the State, shall be and are 
hereby taxable tor State purposes. at the rate of three mills 
on the dollar of the value thereof annually: Provided, That 
the same shall, after the passage of this act. be exempt from 
all taxation. except for State purposes: Prowded, The pro- 
visions of this act shall not apply to building and loan as. 
sociations. 

SecTion 4. That hereafter it shall be the duty of the 
treasure: of each private corporation. Incorporated by or 
under the laws of this Commonwealth, or the laws of any 
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other State, or of the United States, and doing business in 
this Commonwealth, upon the payment of any interest on 
any scrip, bond or certificate of indebtedness, issued by said 
corporation to residents of this Commonwealth. and held 
by them, to assess the tax imposed and provided for State 
purposes upon the nominal value of each and every said 
evidence of debt, and to report on oath. annually, on the 
first Monday of November, to the Auditor General, the 
amount of indebtedness of the corporation owned by resi- 
dents of this Commonwealth, as nearly as the same can be 
ascertained ; and it shall be his further duty to deduct three 
mills on every dollar of the interest paid as aforesaid and 
return the same into the State Treasury within fifteen days 
after the thirty-first day of December in each year ; and his 
compensation for his services shall be the same that city 
and borough treasurers receive for similar services ; and for 
every failure to assess and pay said tax and make report as 
aforesaid, the Auditor General shall add ten per centum as 
a penalty to the amount of the tax; in payment of said tax 
by a corporation the bonds, certificates or other evidences 
of indebtedness issued by it shall be exempt from all other 
taxation in the hands of the holders of the same. 
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EXTRACTS FROM AcT oF Marcu 30, 1811. 
[Brightley’s Purdon’s Digest, Title, Public Accounts. } 

SEcTION 1. All accounts between the Commonwealth and 
any person or persons, body politic or corporate, as well 
those with the officers of the revenue, as other persons in- 
trusted with the receipt, or who have or hereafter may be- 
come possessed of public money, also the accounts of all 
persons having claims on the Commonwealth, except as 
hereinafter excepted, shall be examined and adjusted by 
the Auditor General according to law and equity. 

Section 3. When any public account is examined and ad- 
justed, entered in the books of the office, and signed by the 
Auditor General, it shall be submitted, together with the 
vouchers and all other papers and information appurtenant 
thereto, to the State Treasurer. for his revision and appro- 
bation; and in order that the State Treasurer may be en- 
abled to revise and examine the accounts so submitted to 
him, he is hereby invested with powers similar to those 
vested in the Auditor General by this act. 

SECTION 11. Ifany person or persons,body politic or corpor- 
ate, be dissatisfied with the settlement of his, her or their ac- 
count by the Auditor General and State Treasurer, he, she or 
they may appeal therefrom to the Court of Common Pleas 
of the county in which the seat of government shall then be, 
and such appeal shall be transmitted by the Auditor Gen- 
eral to the clerk of the said court, to be by him entered on 
record, subject to like proceedings, under the directions of 
the State Treasurer, as in common suits: Provided, how- 
ever, That the appeal be filed in the office of the Auditor 
General within sixty days after notice of such settlement, 
and be accompanied with a specification of objections to 
the said settlement; and that the person or party appealing 
shall enter sufficient security before one of the judges of 
the Court of Common Pleas, within ten days next after 
such appeal, to prosecute such appeal with effect, and to 
pay all costs and charges which the Court or arbitrators 
shall award, and also pay any sum of money which shall 
appear, by the judgment of the said Court or award of ar- 
bitrators, to be due by him, her or them to the Common- 
wealth: Provided, nevertheless, That where any proceed- 
ings shall be had against any person or persons, who, upon 
summons and demand made, in pursuance of this act, shall 
have refused or neglected to exhibit his, her or their ac- 
count to the Auditor General, as by this act is directed, 
such person or persons shall not be allowed any appeal from 
— of the accountant officers, but the same shall 

e final. 


s me awe * : 
“3 ant 7 
s ange ° ~~ 4 


ee ee 


\ 


. i ce Na i Ae i NOC CNN etl OPIN li IER eS ti ig IE Cates + BCE ET TG, CEERI ATE ON 2 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES, 
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THE CITY OF CHESTER, PLAINTIFF IN ERROR, 
US. 


THE COMMONWEALTH OF PENNSYLVANIA. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF PENN- 
SYLVANIA. 
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CITY OF CHESTER VS. COMMONWEALTH OF PENNSYLVANIA. 


1 UNITED STATES OF AMERICA, 88: 


Seal of the Supreme The President of the United States of Amer- 
Court of the United ica to the honorable the judges of the 
States. supreme court of the State of Pennsyl- 

vania, Greeting : | 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
The Commonwealth of Pennsylvania, appellant, and The City of 
Chester, appellee, wherein was drawn in question the validity of a 
treaty or statute of or an authority exercised under the United 
States, and the decision was against their validity; or wherein 
was drawn in question the validity of a statute of or an authority 
exercised under said State, on the ground of their being repugnant 
to the Constitution, treaties, or laws of the United States, and the de- 
cision was in favor of such their validity ; or wherein was drawn in 

question the construction of a clause of the Constitution or of 
2 a treaty or statute of or commission held under the United 

States, and the decision was against the title, right, privilege, 
or exemption speciallyset up or claimed under such clause of the said 
Constitution, treaty, statute, or commission, a manifest error hath 
happened to the great damage of the said appellee,as by its complaint 
appears, we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington, on the 
— Monday of —— next, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. | 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the eleventh day of February, in the year of 
our Lord one thousand eight hundred and eighty-nine. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed Feb’y 11, 1889: 
JOSEPH P. BRADLEY, 
Associate Justice of Supreme Court U.S. 
[Endorsed :] Filed in supreme court, middle district, Feb. 
1889. 
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5) The United States of America to the Commonwealth of Penn- 
sylvania, Greeting: _ 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the prothonotary’s office of the supreme court of Penn- 
svivania for the middle district, wherein The City of Chester 
is plaintiff in error and you are defendant in error, to show 
cause, if any there be, why the judgment rendered against the 
plaintiff in error as in the said writ of error mentioned should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Joseph P. Bradley, associate justice of the 
Supreme Court of the United States, this 11th day of February, 
in the year of our Lord one thousand eight hundred and eighty- 
nine. 


JOSEPH P. BRADLEY. 
Ciry AND CounTy OF PHILADELPHIA, 8s: 


I, James W. M. Newlin, being duly sworn according to law, de- 
pose and say that I mailed this citation and a copy thereof to Hon. 
W.S. Kirkpatrick, attorney general of Pennsylvania, on February 
12,1889; that he received the same the next day, and that subse- 
quently I served the same upon him by showing him the original 
and handing him a copy thereof. 


JAMES W. M. NEWLIN. 


Sworn and subscribed before me this seventh day of March, 1889. 
[Seal H. Homer Dalbey, Notary Public, Philadelphia. ] 
H. HOMER DALBEY, 
Notary Public. 


[Endorsed :] Att’y gen’l. City of Chester vs. Commonwealth of 
Pennsylvania. _ Error to supreme court of Pennsylvania. Citation. 


4 The answer of the justices of the supreme court of the 
State of Pennsylvania to the writ of error from the Supreme 
Court of the United States, hereto annexed, as follows, to wit: 


Appearance Docket Entry. 


Among the records and proceedings enrolled in the court of com- 
mon pleas in and for the county of Dauphin,in the Commonwealth 
of Pennsylvania, to 191, March term, 1887, is contained the fol- 
lowing copy of appearance docket entries: 


COMMONWEALTH OF PENNSYLVANIA ) Appeal from the Settlement 
vs. of the Auditor General and 
Ciry oF CHESTER. State Treasurer. 


[On margin:] Kirkpatrick. Newlin. 191. 


 emoel 


PENNSYLVANIA. 


THE COMMONWEALTH OF 


Feb. 14, 1887.—Appeal and specification of objections filed. 

Feb. 19, 1887.—Approved bond filed. 

March 30, 1887.—Narr. and copy of account filed. 

April 20, 1887.—Agreement to try without jury filed. 

April 22, 1887.—A ffidavit of treasurer filed. 

May 12, 1887.—Affidavit of market value filed. 

Dec. 19, 1887.—Special term J. L. 

April 30, 1888.—Stenographer’s notes filed. 

April 30, 1888.—Opinion and findings of the court filed, deciding 
in favor of the def Paeade Counsel notified. 

May 18, 1888. rerruled and judgment entered in 
accordance with opinion filed. 

May 21, 1888.—Writ of error filed. 


5 Certified. 


WILLIAM H. ULRICH, 
Prothonotary. 
[Seal of the Court of Common Pleas of Dauphin County. ] 


Bond on Appeal. Filed Feb. 19, 1887. 


Know all men by these presents that the City of Chester and 
Henry Hinkson, treasurer of the city of Chester; Thomas I. Leiper. 
and M. H. Hinkley, of the same place, are held and firmly bound 
unto the Commonwealth of Pennsylvania in the sum of twenty-five 
hundred dollars, lawful money of the United States, to be paid unto 
the Commonw ealth ; to which payment, well and truly to be made, 
we, the said obligors, hereby bind ourselves, our successors, heirs, 
executors, administrators, by these presents. Sealed with our se als 
and dated this seventeenth day of February, 1887. 

Whereas the said City of Chester has appealed to the court of 
common pleas of Dauphin county from the settlement of the account 
made against it by the auditor general and State treasurer Decem- 
ber 18, 1886, for taxes on loans of the City of Chester, and charging 
said appellant with the sum of $1,167.30 for taxes, alleged to be due 
to the Commonwealth of Pennsylvania upon certain bonded in- 
debtedness of said city for the year 1886: 

Now, the condition of this obligation is such that if the said ap- 

pellant shall prosecute with effect said appeal and shall pay 
6 to the Commenwealth of Pennsylvania whatever may 
be adjudged due to the Commonwealth of Pennsyl- 
vania in said case, then this obligation to be void; otherwise to 
be and remain in full force and virtue. 
THE CITY OF CHESTER, 
By J. L. TENWOOD, Mayor. 
HENRY HINKSON, Treasurer. 
THOS. I. LETPER. 
M. H. HINKLEY. 


Sealed and delivered in the presence of us— 
REECE L. THOMAS, 
As to T. J. L. & M. H. B. 
Fr. A. PALMER, 


As to T. J. L. & M. H. B. 
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And now, Feb. 17,1887, the above bond is approved and the 
sureties certified to be sufficient. 
THOMAS J. CLAYTON, 


Judge of the Court of Common Pleas of Delaware County. 


a 
ull 


‘he security of the within bond approved. 
By the court: 


J. W. SIMONTON, P. J. 


) Appeal of the City of Chester. Filed Feb. 14th, 1887. 
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The appeal and specifications were as follows: 

In the matter of the account settled by the auditor general and 
State treasurer of the Commonwealth of Pennsylvania December 
1886, against the city of Chester for tax on loans per act of June 30, 
1885, on $406,500 of loans, for the year ending first Monday of 
March, 1886, at | __ E I  RRER e Ra ee Oere e er $1,219 50 
be Sener © OOIIINNION 5. ie rire ecw en 52 20 


The said city of Chester hereby appeals from the said settlement 
of account to the court of common pleas of Dauphin county, and 
assigns the following specifications of ny, see thereto: 

I. The tax claimed in said settlement is void for want of an assess- 
ment and eats it is contrary to article IX, section 1, of the con- 
stitution of Pennsylvania, which provides that all taxes shall be 
uniform upon t the same class of subjects within the territorial limits 
of the authority ievying the same, because no assessment of the said 


bonds is provided by law and no notice or opportunity is given to 
the bondholders to be heard either before or after the tax is paid 
concerning its validity. 

II. The report made by the treasurer of the citv of Chester, upon 
which the settlement appealed from of December 18, 1886, purports 
to have been made, was made under protest in the words and figures 
following, to wit: 


E—Form 1. 


Report and sissessment of the Bonded Debt of the City of Chester for the 
Year End ing first Mon day of November, 1886, with Rate of Interest 
and Dat of Pa nt Fi ry) Pasay t oyjrand ator uel 
mu L/dvé Vj uments oF 12 SOULE AUPTiNG Lé bCTIOd AaTtoresaiad, 
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me 4 , treasurer of the city of Chester, have made this 
report on the bonded indebtedness of the city of Chester, and have 
filled up the blanks herein at the request of the auditor general of 
the State of Pennsylvania and by advice of counsel. I hereby pro- 
test against being required to make this return, and I further pro- 
test that I have no power to make any assessment of said bonds, 
and I further state that I have made no assessment and have not 
been authorized by law to make one. I further protest that the tax 
sought to be levied upon the bonds issued by the city of Chester 
through me by means of this report and on settlement to be made 
by the auditor general and State treasurer thereon against me for 
said tax 1s void under the Constitution of the United’ States and of 
the State of Pennsyivania for want of a valid assessment and for in- 
equality. 


“ (Signed) 


“Treasurer of the City of Chester.” 


The city of Chester claims that this return does not constitute a 
valid assessment of the bonds therein set forth, and that the same 
furnishes no legai basis for the collection of a tax upon said loans 
by requiring appellant to withhold said tax from the interest pay- 
able to the resident holders thereof, as claimed in the settlement of 
account herein appealed from. 

Ill. Neither the ect of June 50, 1885, nor any other act author- 
izes the auditor general and State treasurer to settle an account 
against the appellant, The City of Chester, for said tax on loans in 

the said settlement of account of June 9, 1885. 
9 [V. If any tax on said loans of the city of Chester can law- 
fully be charged by the Commonwealth to the appellant under 
any act of Assembly the amount of said tax cannot exceed the rate 
fixed by the act of June 30, 1885, to wit, at the rate of three mills 
on every dollar of the interest paid on said bonds. 

V. ‘The interest on said loans of the city of Chester varies from 
four to six per centum and the same mature at different times. By 
reason of the difference in the rate of interest and the time of ma- 
turity of said loans the market value thereof varies. 

VI. The Commonwealth claims that all of the loans of the city 


r 


of Chester held by residents of the State are taxable to said resident 
bondholders at the nominal or face value of said bonds, without re- 
gard to the variations in the real value of the respective series of 
bonds arising from difference in the rates of interest payable thereon 
and the time of maturity thereof. 

VII. Appellant further says that the act of June 30, 1885, and any 
other act, in so far as they require appellant to retain from the inter- 
est payable to resident holders of bonds of the city of Chester the 
aforesaid State tax on the nominal value thereof, are void, because 
the said legislation and attempted taxation are repugnant to article 
XIV, section 1, of the Constitution of the United States, which pro- 
vides: 

“* * * Nor shall any State deprive any person of life, liberty, 


6 THE CITY OF CHESTER VS. 


or property without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws.” 

Appellant further says that the said requirement is a taking of 
the property of said bondholders without “ due process of law and 
denies to said bondholders “ the equal protection of the laws ;” that 

said acts of Assembly were forthwith avoided and made nail and 
void by the adoption of the said fourteenth amendment to the Con- 
stitution of the United States and by virtue of article V of said 
Constitution of th United States: 
(a.) Because the Legislature of Pennsylvania cannot law- 
10 fully enact that the bonds aforesaid shall be taxed to the res- 
ident holders at their nominal value. 

(b.) Because the ascertainment of the value of taxable property 
is an executive and not a legislative function. 

(c.) Because by the law of. the land all taxes on proper ty must be 
by a valuation thereof. 

_ (d.) Because the valuation must be uniform. . Other personal 
property is taxed at its real value on notice to the owner. 

(e.) Because the valuation must be by duly qualified assessors 
under the sanction of the law. 

(f.) Because no provision of law is made for officers to estimate 
and appraise the value of said bonds. 

(g.) Because no assessment thereof whatever is provided for. 

(h.) Because the bondholders are given no notice and no time and 
no opportunity either before or after the payment of the tax to be 
heard respecting its v alidity or correctness. 

(7.) Because the statutory provisions aforesaid are framed so that 
bondholders cannot thereunder be made parties or intervene in any 
way concerning the said tax either before or after the collection 
thereof. 

().) Because the State of Pennsylvania has provided no means 
whereby the bondholders may make payment under protest and 
then sue the State to recover said illegal tax. | 

J. L. FORWOOD, Mayor. 
HENRY HINKSON, 
City Treasurer. 


11 Narr. led March 30th, 1887 


In Dauphin Common Pleas. No.191. March Term, 1887. 
DAUPHIN COUNTY, 8s: 


The Commonwealth of Pennsylvania, by her attorney general, 
complains of city of Chester of a plea that they render unto 
the said Commonwealth the sum of one hundred thousand dollars, 
lawful money of the United States, which they owe to and un- 
justly detain from her, for that whereas the said defendants, on the 
eighth day of December, A. D. 1886, at the county of Dauphin 
aforesaid, were indebted to the said plaintiff in the sum of one thou- 
sand one hundred sixty-seven ;%°; dollars, lawful money of the 


~ i 0 0, ° . 
United States, on an account examined, adjusted, settled, and signed 


mor men RC AER a 
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by the auditor general of this Commonwealth and duly entered in 
the books of his office, as authorized and required by law, on the 
day and year last aforesaid, in which a certain sum .of money, to 
wit, the sum last aforesaid, is due and owing the said plaintiff from 
the said defendants, with interest thereon, at the rate of twelve per 

centum per annum, from and after the éxpiration of sixty days from 
the day upon w hich the a account was so as aforesaid examined, 

adjusted, settled, and signed by the — veneral of this Com- 
monwealth for tax on pae per act of June 30th, A. D. 1885, for 
year ending first Monday of November, A. D. 1886, which said account 
was, on the 18th day of December, A. D.1886,submitted to, revised and 
approved by the State treasurer, and a copy thereof thereafter sent by 
the said auditor general, under his hand and seal of office, to the said 
defendants,and which yet remains in full force against thesaid defend- 
ants and — appealed from; whereby and by force of the statute in such 
made and provided an action hath accrued to the said plaintiff to 
demand and have of and from the said defendants a certain sum of 
money, to wit, the sum mentioned and ascertained to be due to this 
Commonwealth in the said account so as aforesaid examined, ad- 
justed, settled, and signed by the auditor general of this Common- 
wealth, parcel of the said sum above demanded, with interest and 
other legal charges; and, being so indebted, the said defendants 
afterwards, to wit, on the day and year aforesaid, at the county afore- 

said, promised to pay to the said plaintiff on request the said last- 
mentioned sum of money ; 

And whereas also the said defendants, on the day and year in the 
first count first mentioned, at the county aforesaid, were indebted to 
the said plaintiff in a certain further sum of money, to wit, the sum 
mentioned and ascertained to be due to this Commonwealth in the 
said account in the first count mentioned, for money then and there 

had and received by the said defendants to and for the use 
12 of the said plaintiff; and also a certain further sum of 

money, to wit, the sum last aforesaid, on an account settled 
and entered by the auditor general of this Commonwealth against 
the said defendants, on the day and year in the first count mentioned, 
for tax on loans as aforesaid, and approved by the State treasurer om 
the day and year in the first count mentioned ; 

And whereas afterwards, to wit, on the day and year last aforesaid, 
at the county aforesaid, the said defendants, in consideration of the 
premises, promised to pay the two last-mentioned several sums of 
money respectively to the said plaintiff on request; yet the said 
defendants have disregarded their said promises, and although often 
requested so to do have not as yet paid any of the said several sums 
of money or any part thereof, to the damage of the said plaintiff of 
one hundred thousand dollars, and therefore she brings suit, &e. 

JNO. F. SANDERSON, 
Deputy Attorney General. 
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13 Copy of Accounts. 


Chester City, Delaware county, in account with the Comm onwealth 
of Pennsyly ania. 


For tax on loans, per act of June 30, 1885, for year end- 
ing first Monday of November, 1886, as per report 
herewith filed. 


Leene, 6406500: tax, 3 willie —....~. ...... $1,219 50 
Deduct 5 per cent., treasurer’s commission— 
a lh cia S50 O00 
A ET ene ee Ce 2 20 
52 20 
$1,167 30 
IIT isin acspsitnsalitcepisieapasissel-aiasliaaah aisle $1,167 30 


AUDITOR GENERAL’S DEPARTMENT, 
| HARRISBURG, December 8, 1886. 
Settled and entered: 
JEROME B. NILES, 
Auditor General. 


TREASURY DEPARTMENT, 
Harrispure, December 18, 1886. 
Approved : 
W. LIVSEY, 
For M. 8. QUAY, 


State Treasurer. 


14 Agreement to Trial Without Jury. Filed April 20, 1887. 


In the Court of Common Pleas of Dauphin County. March Term, 
1887. 


COMMONWEALTH OF PENNSYLVANIA 
vs. No. 191. 
CITY OF CHESTER. 


It is hereby agreed that a trial by jury be dispensed with in the 
above-stated case,and that the same be submitted to the decision of 
the court, to be heard and determined under the provisions of an 
act entitled “An act to provide forthe submission of civil cases to 


the decision of the court and to dispense with trial by jury,” ap- 
proved the 22d day of April, 1874, subject, however, to a writ of 
error as in other cases, at the option of either party. 
W. 5S. KIRKPATRICK, 
Attorney General. 
JAMES W. M. NEWLIN, 
For City of Chester. 


rag 


> 
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15 Affidavit of Market Value. Filed May 12, 1887. 
In the Court of Common Pleas of Dauphin Co. 


COMMONWEALTH OF ecco | 
vs. No. 191. March Term, 1887. 
City OF CHESTER. j | 


County OF DELAWARE, nom 
City of Chester, ois 


Henry Hinkson, being duly affirmed according to law, deposes 
and says that he is the treasurer of the city of Chester and that for 
the year ending the first Monday of November, 1886, the six per 
cent. bonds of the eity of Chester have been worth in the market at 
least fifteen per centum more than the four per cent. bonds of the 
said city of Chester. : 

HENRY HINKSON, 


City Treasurer. 


Affirmed and subscribed before me this seventh day of May, A. 
D. 1887. 
[Seal of Orlando Harvey. ] 
ORLANDO HARVEY, 
Notary Public. 


16 (Agreement as to Affidavit.) 


And now, May 12, 1887, it is agreed that the within affidavit may 
be considered as if offered in evidence in due time, subject to no ob- 
jection by the Commonwealth as to its competency, but subject to 
objection that the facts alleged are irrelevant and immaterial. 

W. 5S. KIRKPATRICK, 


Alttorne y General. 
17 Stenographer’s Netes. Filed April 30th, 1887. 
gra} / , 
Dauphin County, Pa., Court of Common Pleas. March Term, 1887. 


COMMONWEALTH ) 
VS. > 191. 
City OF CHESTER. } 


Tried before Hon. John W. Simonton, president judge, and Hon, 
John B. McPherson, additional law judge, without a jury, at Har- 
risburg, April 20, 1887. 

Appearances: Commonwealth, Attorney General Kirkpatrick, 
Deputy. Attorney General Sanderson; defendant, Hon. J. W. M. 
Newlin. 

Reported and transcribed in compliance with the act of Assembly, 
approved May 8, A. D. 1876. 

H. C. DEMMING, 
Court Stenograplher. 


2—1498 . 
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HarrisspuraG, Pa., April 20th, 1887. 


It is agreed that whatever opinion is filed in the one case shall 
be applied to the other two. 


Ropert S. FraAzkEr, called by the Commonwealth, sworn with up- 
lifted hand. 


Direct examination by Attorney General KIRKPATRICK : 


. You are the corporation clerk in the auditor general’s office ? 
A. Yes, sir. 
And have you been how long? 

A. Six years. 

Q. It is your duty as corporation clerk to act for the auditor gen- 
eral in making settlements with corporations ? | 

A. Yes, sir. 

@. Under the corporation tax law? 

A. Yes, sir. 
18 (). (Hands to witness a editiiewns with Chester city, Dela- 
ware county, tax on loans for the year 1884, in the suit No. 

397, August term, 1885.) State what that is. 

A. This is a report of the city of Chester of its bonded debt. 

(). What is the settlement? 

A. It is a settlement against the city of Chester for the tax on 
loans for the year 1884, amounting to $1,690.80, less treasurer’s 
com missions—356.90—leaving the amount due the Commonwealth 


$1,633.90 ; settled by the auditor general June 6th, 1885, and ap- 


proved by the State treasurer June “Oth, 1885. 


(Paper marked Exhibit XI, H. C. D., offered in evidence in case 
No. 297, August term, 1885.) 


Q. (Witness handed certificate of tax on loans, settlement with 
Chester city, Delaware county, for the year 1885.) State what tliat is. 

A. Settlement against the city of Chester for tax on loans for the 
year ending first Monday in November, 1885, amounting to net 
amount due, $1,415.97; settled by the auditor general March 9, 
1886, and approved by the State trea isurer March 9. 1886. 


Offered in evidence in suit No. 419, April term, 1886 (marked Ex- 
hibit XII, H. C. D.). > | 


Q. (Witness handed settlement and certificate of tax on loans, 
Chester city, Delaware county, for year 1886.) State what that is. 
A. This is the settlement against the city of Chester for the tax 
on loans for the year ending { first Monday of November, 1886, 
$406,500. Tax at 3 mills, $1,219.50. Dedueting treasurer's 
19 commissions, 0 per cent. and 1 per ecent., $52.50, leaves a bal- 
ance due Commonwealth of $1,167.80. Settled by the auditor 
general Dec. 8, 1556; approved by the State treasurer Dec. 13, 1886. 


This paper, offered in evidence in case No. 191, March term, 1887, 


marked Exhibit XIII, H.C. D. 


THE COMMONWEALTH OF PENNSYLVANIA. 1] 

Q. Those are the originals produced by you from the auditor 
general’s office ? 

A. Yes, sir. 

Q. (Re ports and assessments of the city of Chester for the years 
1884, 1885, and 1886 of city sai on Rane as returned by the treas- 
urer, for those several years, from those reports that were made by 
the city treasurer to the auditor general’s department upon which 
these settlements were based.) _ 

A. That is the report for 1884 and that is for 1886 (indicating in 
each instance). 

Q. They are the originals on file in your office ? 

A. Yes, sir. 

Q. And produced by you now? 

A. Tes, sit. 


Offered in evidence in connection with the settlements and marked 
X 4, X 5, and X 6. 

Commonwealth rests. 

Defendant’s counsel offer in evidence specifications of appeal, 597, 

Augustterm, 1885; 191, August term,1887, and 419, April term, 1886. 

Defendant’s counsel also offers in evidence the affidavit of the 
treasurer that be has not retained any part of this tax in paying the 
interest to the bondholders; that the interest was paid in full and 

no tax retained. 
20 Commonwealth’s counsel admits the fact recited in the afli- 
davit, but denies the relevancy. 

Defendant’s counsel also offers in evidence affidavit by the treas- 
urer stating what is the percentage and difference in selling prices 
of the 4’s and 6’s; that there is about 15 per cent. difference. 

Objected to the competency and relevancy of the offer 

Argument. 


_ Stenographer’s Notes. Filed April 30, 1888. 


Dauphin County, Pa., Court of Coramon Pleas. March Term, 1887. 


COMMONWEALTH ) 3 
VeErSUS . No. 191. 
CITY OF CHESTER. 


Tried before Hon. John W. Simonton, president Judge, and Hon. 
John B. McPherson, additional law judge, without a Jury, at Harris- 
burg, p. m., Tuesday, December 20, 1887. 

Appearances : Commonwealth, Attorney General Kirkpatrick, 
Deputy Attorney Genera! Sanderson defendant, Hon. J. W. M. 
Newlin. — 

Reported and transcribed in compliance with the act of Assembly, 
approved May 24,.A. D. 1876. 

HENRY C. DEMMING, 
Court Stenographe i’. 


bo 
bo 


HarrispureG, Pa., p. M., Tuespay, December 29, 1887. 
Mr. Newlin h; aving sti er en ease for the defence— 
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THomas McCamant, called by defence, sworn. 
Direct examination by Mr. NEw in: 


Q. You are the chief clerk in the anditor general’s office ? 

A. Iam. 7 

Q. And have been since 1881 ? 

A. Yes, sir. 

You are familiar with the custom of the office in the making 
of settlements for loan tax ? 

A. Tam. 

Q. The settlements against counties, or rather to collect the tax 
on county loans—those settlements are all made against the treasur- 
ers of the counties ? 

A. They have been for a number of years back. 

Q. I am only speaking of. the custom. 

A. Yes, sir. : 

Q. Then, in regard to the settlement on loans issued by munici- 
palities other than of the city of Philadelphia, I understand the 
custom to have been to settle the account against the municipality 
and not against the treasurer? 

A. Yes, sir. 

Q. And that is the course pursued in this particular case of 
Chester ? 

A. I suppose so; I did not take particular notice; but I suppose 

so, that being the custom. 
23 Q. The custom being in the counties to settle the accounts 
against the treasurer by name, and in the case of municipal- 
ities other than the city of Philadelphia to settle against the munici- 
pality, I want to know why, if you know, that has been done ? 

A. A city or borough gives no bond to the Commonwealth. A 
county treasurer gives a bond to the Commonwealth conditioned 
for the collection of State revenues, and I think that, perhaps, is 
the main reason. Of course there are some penalties attached for 
failure tv make a return, and the county treasurer is allowed a com- 
mission on the collection of State revenues. 

Q. In the case of the city of Philadelphia the settlements are made 
against the treasurer by name? 

A. Yes, sir; they are—that is, the city and county of Philadel- 
phia. It is not made against the city seperately, but the city and 
county of Philadelphia. 

Q. But, in point of fact, no settlement for tax on loans is ever 
made against the city or county of Philadelphia except through the 
treasurer? : 

A. That has been the custom, sir, I think, in the past. 
24 Q. And do you know of any statutory authority for settling 
an account for tax loans against the municipality as such ? 


(Objection.) 


A. 1 never have examined anything to find any statutory au- 
thority, but I know it has been the custom. 
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‘ 

. Cross-examination by Deputy Attorney General SANDERSON : 
Q. How long have you been in the auditor general’s office as 

chief clerk ? 

A. Since the third day of May, 1881. 
@. Was your attention called to it in respect to this since 1881? 
A. Yes. 
Q. What has it been up to 1884? 

, ' A. So far as I have examined, it has been uniform. 

hnenettinenatil 


It is agreed that this case stands upon the stenographer’s record 
taken April 20, 1887,so far as it goes and the evidence offered there- 
with. 

(Argument.) 


25 Stenographer’s Notes. Filed April 30, 1887. 
Dauphin County, Pa., Court of Common Pleas. 


COMMONWEALTH ) 
Us, 
CITY OF Coaieen i 


ov/7, Aug. term, 1885. 
419, April “ 1886. 
74,Aug. “ 1886. 

— Tried before Hon. John W. Simonton, president judge, and Ton. 
John B. McPherson, additional law judge, without a jury, at Har- 
risburg, Tuesday, Dec. 20, 1587. 

Appearances: Commonwealth, Attorney General Kirkpatrick, 
Deputy Attorney General Sanderson ; defendant, Hon. J. W. M. 
Newlin. 

Reported and transcribed in compliance with theactof Assembly, 
approved May 8, 1876. 

H. C. DEMING, 


(Court Stenographe 2? 


Harrispura, Pa., Turspay, December 20, 1887—p. m. 


Common wealth’s counsel state that it is agreed that the reports, 
accounts, and settlements be considered in evidence on part of the 
Commonwealth in cases of Commonwealth vs. City of Chester, 597, 
August term, 1885; 419, April term, 1856, and 74, August term, 


o> 1886, in connection with the same evidence that Is already In in 
. No. 191, March term, 1887 (Commonwealth ws. City of Chester). 

| It is agreed that the same disposition made of 191, March term, 
1887, shall apply to 397, August term, 1885; 419, April term, 1586, 
and 74, August term, 1556. 

26 (Affidavit of City Treasurer —Market Value.) 
In the Court of Common Pleas of Dauphin County. 
\ Henry Hinkson, treasurer of the city of Chester, being duly 


afirmed according to law, says that the difference in market value 
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ralid indebtedness of $406,500.00, evidenced by registered 
ol bonds. Of these bonds to the nominal amount of $55,500.00 

bear interest at the rate of six per centum per annum, 
$231,000.00 at the rate of five per centum, and $120,000.00 at the 
rate of four per centum. | 

2. The actual market value of the bonds. bearing interest at 
the rate of six per centum per annum was during the year included 
in the settlement sixteen per centum more than the actual value of 
those bearing interest at four per centum and three per centum more 
than those beering interest at five per centum. 

3. The report of the bonded indebtedness of the city, defendant, 
made by its treasurer contained the following: “ I, Henry Hinck- 
son, treasurer of the city of Chester, have made this report on the 
bounded indebtedness of the city of Chester, and have filled up the 
blanks herein at the request of the auditor general of the State of 
Pennsylvania, and by advice of counsel I hereby protest against 
being required to make this return; and I further protest that I 
have no power to make any assessment of the said bonds for taxa- 
tion, and I further state that | have made no assessment thereof and 
have not been authorized by law soto do. I further protest that 
the tax sought to be levied upon the bonds issued -by the city of 
Chester through me by means of this report and a settlement made 
by the auditor general and State treasurer thereon against me for 
said tax is void under the Constitution of the United States and of 
the State of Pennsylvania for want of valid assessment and for in- 
equality ;” and we find as a fact that he made no assessment. 

The settlement in this case is stated therein to be made under 
the act of June 30, 1885. That act makes “all mortgages, money 
owing by solvent debtors, whether by * * bond or judgment, 
* * all public loans or stocks whatever, * * * and all other 
monied capital in the hands of individual eitizens of the State, * 
* taxable for State purposes at the rate of three mills on the dollar 
of the value thereof annually.” This language is undoubtedly com- 
prehensive enough to include municipal bonds; but there is noth- 
ing to be found in this act which authorizes the tax to be imposed in 

the manner attempted in this case. 
o2 The fourth section makes it the duty of “the treasurer of 

each private corporation ” to assess the tax imposed: by the 
act upon the nominal value of the evidences of indebtedness of 
the corporation and to retain the tax out of interest paid. But this 
applies to “private corporations ” only, and there is no reference 
whatever anywhere to municipal corporations, except in the proviso 
to sec. 6, which directs “that the taxable person shall not include ” 
in the return he is required to make of the “aggregate amount of 
all matters owned by him, made taxable by this act,” upon the blank 
to be furnished to him by the local assessor, the obligations of public 


** - * corporations, the tax on which is required by law to be 
collected from the holder of such obligations and paid into the State 
treasury by the corporation.” This proviso excludes the presumption 


that the tax on municipal bonds is to be assessed and collected by 


~~. 
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the local assessors and collectors, but it does not aid us in determin- 
ing how it is to be assessed and collected. 

It is contended, however, on behalf of the Commonwealth that the 
mode of assessment and collection is prescribed by see. 42 of the act 
of 1844 (P. L., 501), the language of which is as follows: “ That if 
the county shall pay into the State treasury its quota of tax levied 
on its said adjusted valuation fifteen days prior to the first day of 
August in any vear such county shall be entitled to an abatement 
of five per cent. on the amount so paid, and any State tax remain- 
ing unpaid by any individual or corporation after said tax is due 
and payable by said county to the Commonwealth sball bear an in- 
terest of six per cent.,and be a lien on the estate on which it ts 
charged till fully paid and satisfied, and that it shall be the duty of 
the treasurer of each county, incorporated city, district, and borough 
of this Commonwealth, on the payment of any dividend or interest 
to any holder or agent claiming the same, on any serip, bond, or cer- 
tificate of indebtedness issued by said incorporated city, district, and 
borough aforesaid, to assess the tax herein made and provided for 
State purposes upon the nominal value of each and every said evi- 

dence of debt, said tax to be deducted by the said treasurer 
oD on the payment of any interest or dividend aforesaid, and the 

same shall be held by him until paid over to the State treas- 
urer, and the said treasurer shall be subject to the same penalties 
and liabilities now prescribed by existing laws in relation to taxes 
on bank dividends.” 

Defendant contends that if this be the act and section under which 
the tax is claimed and settlement made it cannot be sustained, be- 
cause the assessment provided for is to be upon, the nominal 
and not upon the real value of the evidences of indebtedness, and 
that therefore the: taxes are not uniform, as they are required to be 
by the Constitution. 

We think this objection is well founded for the reasons stated in 
the opinion recently filed in Commonwealth v. Delaware Division 
Canal Company, No. 170, September term, 1857, Dauphin county 
common pleas, which, without repeating, we here adopt. 

[t is undoubtedly true that the want of uniformity shown by the 
facts proved in that case is much more glaring than that which 
could be inferred, if the facts found in this ease were alone in view ; 
but the constitutionality of an act of Assembly cannot be determined 
by nor depend upon the facts proved in a particular case. If the 
inevitable, necessary effect of administering a taxing act in the man- 
ner in which the Legislature directs it to be administered be to pro- 
duce want of uniformity in the taxes, the act is unconstitutional and 
cannot be applied to any case. “The constitutional validity of a 
law is to be tested not by what has been done under it but what 
may, by its authority, be done.” Stuart v. Palmer, 74 N. Y., 188. 

We need not stop to discuss the objection that the assessment Is 
not valid without a valuation. It is alluded to in the opinion above 
cited,-and it is, any rate, involved in the objection of want of uni- 
formity, for if the assessment at the nominal value result in uni- 
formity of taxes this result would show that it was made on a sub- 
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stantially correct valuation; if the necessary result is want of 

uniformity in the taxes they cannot be sustained, even if such an 
assessment be considered a valuation. 

o4 Defendant contends further that if this tax be claimed 
under said act of 1844 it is illegal and the act is invalid, be- 

xause it does not provide for notice to and right of appeal ‘by the 

bondholder, and that no notice or opportunity for appeal was actually 

given. 

It is conceded that this is a tax upon the bondholder, and that it 
is payable by him, in the first instance, out of the interest due upon 
his bonds. 

He has, therefore, the same rights that other tax-payers have with 
respect to notice and opportunity to appeal. 

We do not consider it necessary to enter into any elaborate dis- 
cussion to show that a tax-payer has the coastitutional right to notice 
an opportunity of appeal before he becomes finally bound for the 
tax. We shall merely refer to a few cases and opinions of judges 
on this subject out of a multitude that might be cited. The prin- 
ciple that, as was said by Agnew, J., in Philadelphia v. Miller, 49 
Pa. St., 448, “ Notice or at least the means of knowledge is an es- 
sential element in every just proceeding which affects rights of per- 
sons or property,” is fundamental, and is applicable to tax proceed- 
ings by its terms, because they do affect rights and persons and 
property. 

In tax proceedings “it must be a matter of the utmost impor- 
tance to the person assessed that he should have some opportunity 
to be heard before the charge is fully established against him; * * 
and we should say that notice of proceedings in “such cases and an 
opportunity for a hearing of some description were matters of con- 
stitutional right.” (Cooley on Taxation, 265-6.) 

“ Many provisions in our statutes, regulating the imposition of 
taxes, must be considered directory merely. Some are doubtless 
conditions, such as those which are intended to secure an equality 
of taxation or burdens among the citizens—that is, that the citizen 


‘may know ior what he is taxed, know his valuation, and have notice 


of the timeand place of appeal.” (Insurance Co. v. Yard, 11 Pa. St., 
008 
In Stuart v. Palmer, supra, a law authorizing an assessment with- 
out providing for notice and right of appeal was held unconstitu- 
tional and void. In this case the subject is fully discussed 
OO and ma - authorities are cited. See also Thomas v. Gain, 33 
Mich., 155 (8. C. 24 Am. R., 535); and County of San Mateo 

. Southern Pacific Railroad Company, 13 Fed. R., 722. 

The nature and form of the notice is very much in the discretion 
of the Legislature, but, as in the act of 1844, there is no notice 
whatever of any kind provided for, it must, in our opinion, for that 
reason be declared uncons stitutional. 

We do not, in thus deciding, overlook the fact that this section of 
this act has apparently had the sanction of the courts in several 
cases. We do not understand, however, that this precise question 
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has ever been authoritatively considered or decided, at least since the 
adoption of the Constitution of 1874. 

What we have said thus far has been said upon the assumption 
that section 42 of the act of 1844 is still in force, but we are by no 
means certain that this is the cace. 

The “act imposing additional taxes for State purposes, and to 
abolish the revenue board,” approved April 30, 1864 (P. L., 219), 
contains the following: 

“Section 4. That the treasurer of each county and city, the bur- 
gess or other chief officer of each incorporated district or borough 
of this Commonwealth, within ninety davs after the passage of this 
act, shall make return under oath or affirmation to the auditor 
general of the amount of scrip, bonds, or certificates of indebtedness 
outstanding by said county, city, district, borough, or incorporation, 
as the same existed on the first day of January, one thousand eight 
hundred and sixty-four, and of each succeeding year thereafter, 
together with the rates of interest thereon, at each of those periods, . 
under the penalty of five thousand dollars, the amount to be settled 
by the auditor general, and the amount thereof sued for and col- 
lected as debts due by defaulting officers are collected: Provided, 
That on the receipt of said returns the auditor general shall proceed 
to settle the accounts of each county, city, and borough with the 
Commonwealth, fix the State tax due and unpaid, and transmit 
notice of the amount by mail to officers making said returns, and 
that if the amount, so found due shall not be paid within sixty 
days the attorney general shall sue and collect the same, with in- 
terest from the date of such settlement; and hereafter it shall be 

the duty of the treasurer of every county, city, borough, and 
oO Incorporated district in this Commonwealth to deauct the 

said State tax on payment of any interest or dividend on 
debts due by the county, city, borough, or incorporated. district and 
pay the same over to the State treasurer within thirty days after the 
said interest or dividend has fallen due.” And in section 8 all acts 
inconsistent with this act are repealed. 

This section, it will be seen, requires the treasurers of municipall- 
ties to make return of the indebtedness and rate of interest as of the 
first day of January in each year,and requires the auditor general 
to “fix the State tax due and unpaid” on the receipt of said returns 
and to transmit notice of the amount to the treasurers, who are to de- 
duct the said State tax on payment of any interest on debts due by the 
municipality. The intention of this would seem to be that with the 
amount of the indebtedness before him and the rate of interest which 
it bears the auditor general is to “ fix the State tax due and unpaid ” 
—that is, to value and assess the evidences of indebtedness and 
transmit notice of the amount to the treasurers that they may know 
What sum to deduct when paying interest. ‘lo say the least, the 
language used would bear this construction, and if this be its mean- 
ing it is plainly inconsistent with section forty-two of the act of 
1844, which directs the treasurers to assex the tax on the nominal 
value of the evidences of indebtedness. 

But even if this be the true construction of the act of 1864, which 
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we do not decide, it will not help the case of the Commonwealth, for 
in that event the proceedings in this case are fatally defective. No 
report was made as of the first of January in any year to the aud- 
itor general, nor did he,so far as has been shown, fix the amount 
of the tax and transmit the required notice to the treasurer, and 
therefore the tax has not been assessed as required by the act; and 
even if all this had been done the fatal objection of want of notice 
to the bondholders and opportunity to appeal would still remain. 

There is also the additional objection to both of these acts that 
they require the assessment of the tax upon and its retention from 

the interest on all the evidences of indebtedness of the mu- 
Oo” nicipalities, without regard to whether they are owned by 

residents of the State or non-residents, although it has been 
determined by the Supreme Court of the United States that. non- 
resident bondholders cannot be taxed. Case of State Tax on Foreign- 
Held Bonds, 15 Wall., 300. 

The Constitution, besides requiring all taxes to be uniform, or- 
dains also that they “shall be levied and collected under general 
laws.” Welhave grave doubts whether both section 42 of the act 
of 1844 and section 4 of the act of 1864 are not repugnant to this 
clause. We know not what it means nor to what it can be applied, 
unless it be that all taxes on the same class of subjects must be levied 
and collected under the same generai laws; that the taxes on part 
of a given ¢lass of subjects cannot be levied and collected under a 
law which applies to them only and prescribes a mode in which 
they are to be levied and collected different from that in which the 
taxes on the remaining subjects of the same class are to be levied 
and collected under the general laws. If this be so and if muni- 
cipal loans be a part of the class of subjects described in section 1 
of the act of 1885 as “all mortgages, money owing by solvent debtors, 
whether by promissory note, penal or single bill, bond or judgment, 
* * * and all public loan and stocks whatsoever * * * and 
all other monied capital in the hands of individual citizens, then it 
would seem that, as the taxes on these municipal loans are not levied 
and collected under the general laws, there is a violation of the 
inandate of the Constitution in the attempt to levy and collect them 
under these special laws. : 

The Constitution forbids the Legislature to “pass any ‘local or 
speciallaw * * * regulating the affairs of counties, cities, town- 
ships, wards, boroughs, or school districts.” Several cases have arisen 
calling for a construction of this clause, and it has been shown in 
deciding them that a law which affects part of a class only is a 
special law. Thus it was said by. Paxson, J., in Wheeler v. Phila- 
delphia, 77 Pa. St., 838, on page 351, “ We do not think the classifi- 

cation of cities as contained in the act of May 23, 1874, offends 
38 against any constitutional provision.” This construction does 

not open the door to special legislation. It permits legisla- 
tion for classes, but not for persons or things of a class.” To the 
same effect Scowden’s Appeal, 96 Pa. St., 243, and MeCarthy v. Com- 
monwealth, 110 Pa. St., 243. ; 

The constitution of New Jersey contains the same inhibition as to 
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regulation of affairs of counties, &c., and the same view of what 
constitutes special legislation has been taken by the court of errors 
and appeal of that State. Thus in State ». State Board of Assessors, 
48, N. J. L., it is said: “ Interdicted local or special laws are those 
that rest on a false or deficient classification. ‘Their vice is that 
they do not embrace all of the class to which they are naturally re- 
lated.” And in the same case, which is a tax case, the court say 
the same rule for determining what is general and what is pecials 
legislation must be applied to the constitutional mandate that prop- 
erty must be assessed for taxes under general laws. ‘These consid- 
erations seem to make it at least doubtful whether these sections of 
the act of 1844 and the act of 1864 are not both unconstitutional 
and void, because they are special laws for levying and assessing 
taxes. 

The case a us does not require us to resolve this doubt, and 
we therefore leave it as one of the least difficult of the many ques- 
tions that aan themselves whenever the revenue acts present 
themselves for consideration. 

Almost the only thing that is certain about these tax laws as they 
now stand on our statute books is that they are a rude undigested 
mass, most of them without form and many of them void, in the 
legal sense of that word. 

For the purposes of this case we have reached the following 


Conclusions of law. 


1. That the settlement appealed from in this ease'is illegal and 
invalid, because the taxes claimed therein are not uniform, as re- 
quired by article IX, section 1, of the Constitution. 

2. That said settlement is illegal and invalid because the laws 

under which it was made and under which the taxes em- 
ou braced in it are claimed do not provide for any notice to or 
right of appeal by the owners of the municipal loans, who 
are claimed to be liable for the tax. 
That defendant is entitled to judgment in its favor. 

Sa inaak | is therefore directed to be entered in favor of defendant 
unless exception be filed within the time limited by law. 

J. W. SIMONTON, 
President Judge. 


Exceptions Filed by the Commonwealth in the Court Below, May 8, 1888. 


1. The learned court erred in its third finding of facts as follows: 

“3. The report of the bonded indebtedness of the city, defendant, 
made by its treasurer, contained the following: ‘I, Henry Hinkson, 
treasurer of the city of Chester, have made this report on the bonded 
indebtedness of the city of Chester, and have filled up the blanks 
herein at the request of the auditor general of the State of Pennsy!]- 
vania, and by advice of counsel I hereby protest against being re- 
quired to make this return; and J further protest that I have no 
power to make any assessment of the said bonds for taxation, and I 
further state that I have no assessment thereof and have not been 
anthorized by.law so to do. I further protest that the tax sought to 
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be levied upon the bonds issued by the city of Chester througb me 
by means of this report and a settlement made by the auditor general 
and State treasurer thereon against me for said tax is void under 
the Constitution of the United States and of the State of Pennsyl- 
vania for want of a valid assessment and for inequality ;’ and we 
find as a fact that he made no assessment.” 
2. The learned court erred in its first conclusion of law as follows : 
“1. That the settlement appealed from in this case is illegal and 
invalid because the taxes claimed therein are not uniform, as re- 
quired by article LX, section 1, of the Constitution. 
AQ) 3. The learned court erred in its second conclusion of law 
as follows: 
“9. That said settlement is illegal aud invalid, because the laws 
under which it was made and under which the taxes embraced in 
it are claimed do not provide for any notice to or right of appeal by 


the owners of the municipal loans, who are claimed to be liable for: 


the tax.” 

4. The learned court erred in its third conclusion of law as fol- 
lows: 

“3. That the defendant is entitled to judgment in its favor.” 

5. The learned court erred in not directing judgment in favor of 
the Commonwealth for the amount of the tax in question. 


6, The learned court erred in not holding that it was incompe- 


tent for the defendant to set up as a defense “that the settlement 
appealed from in this case is illegal and invalid because the taxes 
claimed therein are not uniform, as required by article IX, section 1, 
of the Constitution.” 

7. The learned court erred in not holding that it was incompetent 
for the defendant to set up as a defense “ that the said settlement is 
illegal and invalid because the laws under which it was made and 
under which the taxes embraced in it are claimed do not provide 
for any notice to or right of appeal by the owners of the municipal 
loans, who are claimed to be liable for the tax.” 


Opinion of the Court upon Exceptions. 


May 15, 1888.—The exceptions overruled and judgment directed 
to be entered in accordance with the opinion heretofore filed. 
J. W. SIMONTON, P. J. 


41 In the Supreme Court of Pennsylvania in and for the Middle 
District of said Court. 


At asupreme court of the State of Pennsylvania, sitting in and 
for the middle district of said court, at the city of Harrisburg, Penn- 
sylvania, on the 2ist Monday following Ist Monday of January, 
A. D. 1888—present, Hon. Isaae G. Gordon, chief justice, and Hon. 
Edward M. Paxson, James P. Sterrett, Henry Green, Silas M. Clark, 
and Henry W. Williams, justices, and William Pearson, prothono- 
tary of the said supreme court of Pennsylvania in and for the said 
middle district, to May term, 1888, No. 31--it is contained as follows, 
to wit: 
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(Copy of Supreme Court Docket Entries.) 
Writ of error to the court of common pleas of Dauphin county. 


COMMONWEALTH OF PENNSYLVANIA, Plaintiff Be- ) 


low, | No. 191. March 
- ( ‘Term, 1887. 
City oF CnestTerR, Defendant Below. : 


May 18, 1888.—Precipe filed. 

Eo die, exit writ of error r’t’ble May 28, 1888. 

May 26, 1888.—Record returned and filed. 

May 28, 1888.—Continued and ordered to head of list at western 
district. 

Sept. 26, 1888.—Assignments of error filed. 

Jan. 9, 1889.—Argued in eastern district. 

Feb. 4, 1889.—Judgment reversed and judgment entered in 
favor of the Commonwealth and against the defendant in the sum 
of $1,341.45, with interest at the rate of 12 per cent. per annum from 
the 6 day of Feb., 1887, and costs. 


Per CLARK, J. 


42 Feb. 18th, 1888.— Writ of error from the Supreme Court of 
the United States received and filed. 

Ko die, petition for allocatur of said writ by said court. 

Allocatur of said writ by Hon. Joseph P. Bradley, justice of said 
court; writ of error bond, in the sum of $2,800, approved by said 
Hon. Joseph P. Bradley, received and filed. 

March 8th, 1889.—Citation from said Hon. Joseph P. Bradley and 
affidavit of service thereof on Hon. W. 8S. Kirkpatrick, attorney 
general of Pa., filed. 

Certified from the record. 

[Seal of the Supreme Court of Pennsylvania, Middle District, 1776.] 
WILLIAM PEARSON, 


Prothonotary of Supreme Court. 


Precipe. Filed May 18, 1888. 
45 Precipe. 
In the Supreme Court of Pennsylvania for the Middle District. 


COMMONWEALTH OF PENNSYLVANIA, Plaintiff Below, Plaintiff in | 
error, 
{ 


US. 
City OF CHESTER, Defendant Below, Defendant in Error. j 


issue writ of error to tlhe court of common pleas of Dauphin county 
to remove the record and proceedings in a certain action of assumpsit 
depending therein to No. 191, of August term, 1887, returnable to 
May term, 1888. 
JOHN P. SANDERSON. 
Deputy Attorney General, Altorney for Plaintiff in Error. 


To William Pearson, prothonotary supreme court of Pa., middle 
district. 
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44 ( Writ of Error.) 


Mippie District oF PENNSYLVANIA, sct: 


The Commonwealth of Pennsylvania to the justices of the court of 
common pleas for the county of Dauphin, Greeting: 
Beeause in the record and process, and in ren- 

Seal of the dering the judgment in acertain plaint which was 
Supreme Court. in our said court, before the judges of the same 

court, by our writ, between The Commonwealth 
of Pennsylvania, plaintiff in error, and The City of Chester, 
defendant in error, as it is said, manifest error hath intervened, 
to the great damage of the said plaintiff in error, as by com- 
plaint of the same plaintiff in error we have received information, 
we, willing that if any error be therein it should be corrected and 
that speedy justice be done to the parties in this part, do command 
vou that if judgment, as it is said, be rendered in the said plea, then 
the record and process and all things touching thesaine, under your 
seals, distinctly and openly, } you have before the justices of our 
supreme court of Pennsylvania, at a supreme court to be held at 
Harrisburg, in and for the middle district of said Commonwealth, 
on the 21st Monday following the Ist Monday of June, 1888, being 
he Ist Monday of the term, and this writ, that, the record and pro- 
cess aforesaid being inspected, we may further cause to be done what 
ef right and according to our laws and customs ought. 

Witness the Honorable Jsaac G. Gordon, doctor of laws, chief justice 
of our supreme court, at Harrisburg, the 18th day of May, in the year 
of our Lord one thousand eight hundred and eighty eight, and of 
the Commonwealth the one hundred and twelfth. 


WILLIAM PEARSON, 


Prothonotary. 


45 (Indorsement on writ of error:) No. 31. May term, 

1888. Supreme court, middle district. Com. of _Penna., 
plaintiff in error, vs. City of Chester, defendant in error.. Filed 
May 2lst, LSSS. Writ of error to the court of C. P. for the county 
of Dauphin. (No. 191, Mareh term, 1887.) Returnable the 21st 
Mon. foll. lst Monday of January, 1888. Rule on the defendant 
In error to appear and plead on the return day of the writ. N. B— 
10 days’ notice to the parties or counsel below is necessary to compel 
an appearance. filed in supreme court May 26th, 1888.- Service 
of writ accepted by def’t. J. W. M. Newlin. 


(Return from Court of Common Pleas.) 


The record and process and all things touching the same, so full 
and entire as before us they remain, to the honorable the judges of 
the supreme court of the Commonwealth of Pennsylvania, sitting in 
istrict, we certify and send as within we are 


) 


and for the middle (] 
commanded. 


J. W. SIMONTON, P. J: ‘[t. 8.) 
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46 io # 
Specifications of Error. 


1. The learned court below erred in its third finding of fact as 
follows: 

“The report of the bonded indebtedness of the city defendant 
made by its treasurer contained the following: ‘ [, Henry Hinkson, - 
treasurer of the city of Chester, have made this report of the bonded 
indebtedness of the city of Chester, and have filled up the blanks 
herein at the request of the auditor general of the State of Pennsy!- 
vania, and by advice of counsel I hereby protest against being re- 
quired to make this return: and I further protest that I have no 
power to make any assessment of the said bonds for taxation, and | 
further state that J have made no assessment thereof and have been 
authorized by law so to do. I further protest that the tax sought to 
be levied upon the bonds issued by the city of Chester through me 
by means of this report and settlement made by the auditor gen- 
eral and State treasurer thereon against me for said tax is void 
under the Constitution of the United States and of the State of 
Pennsylvania for want of a valid assessment and for inequality,’ 
and we find as a fact that he made no assessment.” 

2. The learned court below erred in its first conclusion of law as 
follows: 

“That the settlement appealed from in this case is illegal and in- 
ralid because the taxes claimed therein are not uniform, as required 
by article IX, section 1, of the Constitution.” 

o. The learned court below erred in its second conclusion of law 
as follows: . 

“That said settlement is illegal and invalid because the laws 
under which it was made and under which the taxes embraced in 


‘it are claimed do not provide for any notice to or right of appeal 


by the owners of municipal loans who are claimed to be liable for 
tax.” 

A7 4. The learned court below erred in its third conclusion of 
law as follows: 

“That the defendant is entitled to judgment in its favor.” 

o. The learned court below erred in not entering judgment for the 
Commonwealth for the amount of the tax in question, 

6. The learned court below erred in not holding that it was in- 
competent for the defendant to set up asa defense that the settlement 
appealed from in this ease is illegal and invalid because the taxes 
claimed therein are not uniform, as required by article 1X, section 
1, of the Constitution. 

7. The learned court erred in not holding that it was incompetent 
for the defendant to set up as a defense that the sald settlement is 
illegal and invalid because the laws under which the taxes em- 
braced in it are claimed do not provide for any notice to or right of 
appeal by the owners of the municipal loans who are claimed to be 
liable for the tax. 
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(Opinion of the Supreme Court of Pennsylvania. Filed Feb. 4, 1889.) 
48  -In the Supreme Court of Pennsylvania, Middle District. 


COMMONWEALTH OF PENNSYLVANIA) No.31. Error to the Court of 
vs. Common Pleas of Dauphin 
XITY OF CHESTER. County. May Term, 1889. 


CLARK, Jd.: 


This is an appeal by the city of Chester from a settlement by the 
auditor general and State treasurer, under the act of 1811, for taxes 
on municipal loans of the said city for the year ending the first 
Monday of November, 1886. This case was tried without a jury, 
under the act of April 22d, 1874. 

The defendant is an incorporated city of this State having a 
bonded indebtedness outstanding amounting to $406,500. The 
settlement purports to have been made pursuant to the act of June 
oUth, 1885, P. L., 198. This is not wholly inaccurate, however, as 
the rate according to which the settlement was made is fixed by the 
act of 1885; but the settlement might more properly be said to have 
been made under the 42d section of the act of April 29th, 1844, P. 
L., 501, from which the accounting officers derive their authority to 
act. ‘This blunder is a matter of little importance, however, if the 
settlement was made under authority of law at the rate established 
by the act of 1885. It is contended, in the first place, that this pro- 
vision of the act of 1844 was repealed by the fourth section of the 
act of April 30th, 1864, P. L., 218. The announcement of that con- 
cJusion by this court, after the lapse of almost a quarter of a cen- 
tury, during all of which time State taxes on municipal loans have 

been regularly collected under the act of 1844 without ques- 
49 tion, would certainly be a surprise to the profession. In the 

very recent case of Commonwealth vs. Martin, 107 Pa., 105, 
however, the precise question was distinctly raised, and it was there 
plainiy and explicitly ruled that the 42 section of the act of 1844 
was nol repealed by the act of 1864, but that the same remains in 
full force. ‘To the same effect is the reasoning of this court in Com- 
monwealth vs. Lehigh Valley R. R. Co., 104 Pa., 106, and of several 
of the cases there cited. That question may be considered settled. 

The return of the city of Chester does nct show that any of the 
bonds were held by non-residents of the State. It may fairly be 
implied from the return that the bonds were all in the hands of 
resident owners. No question,as to that can therefore arise. The 
remaining questions raised upon this record are considered and 
determined in our opinion filed in the case of Commonwealth vs. 
Delaware Division Canal Co., argued at the present term. 

The judgment is reversed and judgment is now entered in favor 
of the Commonwealth and against the defendant for one thousand 
three hundred and forty-one dollars and forty-five cents ($1,341.45), 
with interest at the rate of 12 per cent. per annum from the 6th day 
of Feb., 1887, and costs. 
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50 And now here, on this day, to wit, February 13,1889, the 

said city of Chester produced to the supreme court of Penn- 
sylvania here the writ of the United States of America for the 
correcting of errors of and upon the premises, commanding the 
record and proceedings aforesaid of the judgment aforesaid so as 
aforesaid rendered, with all things touching the same, be transmitted 
to the Supreme Court of the United States, to be held at the city of 
Washington on the 2nd Monday of October next, which writ of error 
is hereunto annexed. 

In pursuance whereof and according to the form and effect of the 
act of Congress in such case made and provided a transcript of the 
record and proceedings of the judgment aforesaid so as aforesaid 
rendered, with all things relating to the same, together with the said 
writ of error, are hereby transmitted to the said Supreme Court of 
the United States accordingly. 


51 (Petition for Allocatur.) 
To the Honorable Edward M. Paxson, chief justice of the supreme 
court of Pennsylvania: 

The petition of the city of Chester respectfully showeth— 

That the Commonwealth of Pennsylvania brought suit. into the 
supreme court of Pennsylvanta for the middle district, to May term, 
1888, No. 81, by writ of error from a judgment of the court of com- 
mon pleas of Dauphin county, of March term, 1887, No. 191, in 
which suit in the said supreme court The Commonwealth of Penn- 
svivania was appellant and plaintiffin the court of common pleas 
of Dauphin county and your petitioner was defendant in the court 
of common pleas of Dauphin county and appellee in the supreme 
court of Pennsylvania; that your petitioner is a municipal corpora- 
tion of the State of Pennsylvania, and that the said suit in the said 
court of common pleas of Dauphin county was an appeal from a 
settlement made by the auditor general and State treasurer of Penn- 
sylvania on December 18, 1886, charging your petitioner with a tax 
of three mills on its entire bonded indebtedness of $406,500 for the 
vear ending the first Monday of March, 1886, which was claimed 
by the Commonwealth of Pennsylvania under section four of the act 
of June 30, 1885, and under section forty-two of the aet of April 29, 
1844. Under these acts the Commonwealth of Pennsylvania sought 
to tax the owners of bonds of the city of Chester three mills an- 
nually upon the nominal value of the said bonds,and required the 
treasurer of the city of Chester to retain from the interest stipulated 
to be paid to said bondowners the amount of said tax and pay it 
into the city treasury, aud undertook to authorize the city treasurer 
to pay to its bondowners only the balance of said interest in full 

discharge of its liability to said bondowners. Your petitioner 
O2 further shows that said acts did not contemplate laying any 
tux on either the treasurer of the city of Chester or upon the 
said municipality ; and your petitioner averred in its said appeal 
from the settlement so as aforesaid made against it by the auditor 
general and State treasurer that it was not liable to the tax of 
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$1,167.30 charged against it in the said settlement or to pay any 
part of the same, because vour petitioner claimed that the said tax 
claimed by the Commonwealth of Pennsylvania was in contraven- 
tion of the fourteenth amendment to.the Constitution of the 
United States, for the following reasons: 


Said settlement of account of December 18, 1886, was based upon 
a report made by the treasurer of the city of Chester to the auditor 
general, which was made under protest, in the words and figures 
following, to wit: 


E—Form 1. 

Report and Assessment of the Bonded Debt of the City of Chester for the 
Year Ending First Monday of November, 1886, with Rate of Interest 
and Date of Payments of the same during the Period aforesaid. 


| cron 
Assessment at | Rate ofin-| 
nominal value.) terest. | 
i | 

| 

| 


| Date of pay- 
ment of in- 


Description of debt. Amount. 
terest. 


| Jan. & July. 
dan. & July. 
Jan. & July. 


Zegistered bonds -_-.---- $55,500 00 $55,500 00 | 
, 931,000 00 231,000 00 
120,000 00 120000 00 


He Or Cod 


$406,500 00 


| 
| 
| 


Nore.—The above figures are inserted in compliance with the requirement of the . 


auditor general. They do not represent the real value of the bonds and no portion 
of the endorsed protest is hereby waived. 


I, Henry Hinckson, treasurer of the city of Chester, have made this 
report on the bonded indebtedness of the city of Chester, and have 
filled up the blanks herein at the request of the auditor general of 

the State of Pennsylvania and by advice of counsel. I hereby 
o protest against being required to make this return, and I fur- 

ther protest that I have no power to make any assessment of 
said bonds, and I furtherstate that I have made noassessmentand have 
not been authorized by law to make one. I further protest that the 
tax sought to be levied upon the bonds issued by the city of Chester 
through me by means of this report and on settlement to be made 
by the auditor general and State treasurer thereon against me for 
said tax is void under the Constitution of the United States and of 
the State of Pennsylvania for want of a valid assessment and for in- 
equality. 

(Signed) HENRY HINCKSON, | 
, Treasurer of the City of Chester. 


Ov 


I. The city of Chester claims that this return does not constitute a 
valid assessment of the bonds therein set forth, and that the same 
furnishes no legai basis for the collection of a tax upon said loans 
by requiring appellant to withhold said tax from tie interest pay- 


a fi 
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able to the resident holders thereof, as claimed in the settlement of 
account herein appealed from. 

II. Neither the act of June 50, 1885, nor any other act author- 
izes the auditor general and State treasurer to settle an account 
against the appellant, The City of Chester, for said tax on loans in 
the said settlement of account of June 9, 1885. 

III. ‘The interest on said loans of the city of Chester varies from 
four to six per centum and the same mature at different times. By 
reason of the difference in the rate of interest and the time of ma- 
turity of said loans.the market value thereof varies. 

IV. The Commonwealth claims that all of the loans of the city 
of Chester held by residents of the State are taxable to sard resident 
bondholders at the nominal or face value of said bonds, without re- 
gard to the variations in the real value of the respective series of 
bonds arising from the difference in the rates of interest payable 
thereon and the times of maturity thereof. 

V. Appellant further says that the act of June 50, 1885, and any 
other act,:in so far as they require appellant to retain from the inter- 
est payable to resident holders of bonds of the city of Chester the 
aforesaid said State tax on the nominal value thereof, are void, because 
the said legislation and attempted taxation are repugnant to article 
fourteenth, section 1, of the Constitution of the United States, which 
provides: 

“x  * * Nor shall any State deprive any person of life, liberty, 
or property without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws.” 

Appellant further says that the said requirement is a taking of 
the property of said bondholders without “ due process of law and 
denies to said bondholders “ the equal protection of the laws;” that 
said acts of Assembly were forthwith avoided and made null and 
void by the adoption of the said fourteenth amendment to the Con- 
stitution of the United States and by virtue of article fifth of said 
Constitution of the United States: 

+ (a.) Because the Legislature’ of Pennsylvania cannot lawfully 
enact that the bonds aforesaid shall be taxed to the resident holders 
at their nominal value. 

(6.) Because the ascertainment of the value of taxable property 
Is an executive and not a legislative function. : 

(c.) Because by tie law of the land all taxes on property must be 

by a valuation thereof. 


o4 (d.) Because the valuation must be uniform. Other per- 
sonal property is taxed at its real value on notice to the owner. 

(c.) Because the valuation must be by duly qualified assessors 
under the sanction of the law. 

(f.) Because no provision of law is made for officers to estimate 
and appraise the value of said bonds. 

(g.) Because no assessment thereof whatever is prov ided for. 

(1.) Because the bondholders are given no notice and no time and 
no opportunity either before or after the payment of the tax to be 
heard respecting its validity or correctness. 


_ perenne. sane Saa aie . 
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(i.) Because the statutory provisions aforesaid are framed so that 
bondholders cannot thereunder be made parties or intervene in any 
way concerning the said tax either before or after the collection 
thereof. | 

(j.) Because the State of Pennsylvania has provided no means 
whereby the holders may make payment under protest and then 
sue the State to recover said illegal tax. 

(k.) And the said city of Chester further contended that the tax 
was void as impairing the city’s obligation to its creditors by re- 
quiring the city of Chester to retain from its bondowners a portion 
of the interest stipulated to be paid on their bonds as a State tax on 
said bonds without notice to said bondowuners, contrary to the pro- 
visions of the Constitution of the United States. 

Petitioner further avers that upon the trial of this cause in the 
court of common pleas of Dauphin county your petitioner sub- 
mitted to the said court of common pleas of Dauphin county cer- 
tain points embodying the aforesaid claims under the Constitution 
of the United States, all of which points were negatived by the said 
common pleas of Dauphin county, but the cause was decided in 
favor of your petitioner on other grounds arising under the constitu- 
tion of Pennsylvania; that thereupon the Commonwealth of Penn- 
sylvania took a writ of error to the supreme court of Pennsylvania, 
middle district herein, to May term, 1888, No. 31, and that upon the 
argument of the said writ of error in the supreme court of Pennsy]- 
rania the Commonwealth of Pennsylvania contended that the tax 
claimed from the petitioners was valid both under the constitution 

of Pennsylvania and the Constitution of the United Btates for 
55 the reasons heretofore set forth. 

Your petitioner further avers that upon the 4th lew of Feb- 
ruary, 1889, the supreme court of Pennsylvania, sitting at Philadel- 
phia, ordered said judgment of the court of common pleas of Dauphin 
county to be reversed, and thereupon upon the same day ordered 
judgment to be entered in favor of the Commonwealth of Pennsyl- 
vania and against your petitioner for $1,341.45, with interest at twelve 
per centum from February 5, 1888, and costs being State tax of 
three mills on the portion of the bonds of your petitioner held by resi- 
dents of Pennsylvania, notwithstanding your petitioner’s contention 
that said tax was w holly void under the several provisions of the 
Constitution of the United States, as heretofore set forth; which said 
judgment was afterwards, upon the 5th dav of February, 1889, duly 
entered and recorded in the middle district of the supreme court of 
Pennsylvania as aforesaid. 

Your petitioner further shows that the said judgment of the said 
supreme courtof Pennsylvania is a judgment of the highest court 
of record of the Commonwealth of Pennsylvania ; that the judgment 
of the said court is final; that the right, title, privileges, and im- 
munities claimed by your petitioner, defendant and appellee 
aforesaid, were claimed under the provisions of the Constitution of 
the United States as hereinhefore particularly set forth.. 

That article 5, section eight, of the Constitution of the United States 
provides that the judicial power of the United States shall extend 
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to all cases of law and equity arising under the Constitution and 
laws of the United States referring to the said subject- matters, all of 
which appears of record. 

That the decision and judgment of the supreme court of Penn- 

sylvania aforesaid was against the right, title, privilege, and 
D6 imimunity so claimed by your petitioner under the Consti- 
tution of the United States. 

That the said court of common pleas of Dauphin county and the 
said supreme court of Pennsylvania in the said judgment herein 
entered against the petitioner affirmed the constitutionality of the 
said forty-second section of the actof April 29, 1844, and said fourth 
section of the act of Assembly of the Commonwealth of Peinsylvania 
of June 30, 1885, entitled “A further supplement to an act entitled 
An act to provide revenue by taxation,” approved the seventh day 
of June, 1879, and therefore the said ‘proceedings and judgment 
aforesaid are null and void and contrary to the Constitution and 
statute laws of the United States in the premises. 

Your petitioner therefore prays for the allowance of a writ of error 
to the supreme court of Pennsylvania in order that the said judg- 
ment of the supreme court of Pennsylvania may be reviewed and 
reversed or affirmed in the Supreme Court of the United States, 
and it will ever pray, etc., ete. 

City oF CHESTER, ss: 

The City of Chester, by the mayor of the said city of Chester, de- 
poses and says on behalf of the said city of Chester that the facts in 
the above petition stated are true to the best of his knowledge and 
belief. 

Sworn to and subscribed before me this — day of 


1889. 


od Copy of Section 42, Act of 29 April, 1844. 


* * * And that it shall be the duty of the treasurer of each 
county, incorporated city, district, and borough of this Common- 
wealth,on the payment of any dividend or interest to any holder or 
agent claiming the same on any scrip, bond, or certificate of indebted - 
ness issued by said incorporated city, district, and borough aforesaid, 
to assess the tax herein made and provided for State purposes upon 
the nominal value of each and every said evidence of debt; said tax 
to be deducted by the said treasurer on the payment of any interest 
or dividend aforesaid, and the same shall be held by him until paid 
over to the State treasurer, and the said treasurers shall be subject 
to the same penalty and liabilities now prescribed by existing laws 
in relation to taxes on bank dividends. 


Section 4 of the act of 30 June, 1885, provides as follows : 


“Section 4.’ That hereafter it shall be the duty of the treasurer 
of each private corporation incorporated by or under the laws of 
this Commonwealth or the laws of any other State or of the United 
States and doing business in this Commonwealth, upon the pay- 
ment of any interest on any scrip, bond, or certificate of indebted ness 
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issued by said corporation to residents of this Commonwealth and 
held by them, to assess the tax imposed and provided for State pur- 
poses upon the nominal value of each and every said evidence of 


debt and to report on oath annually on the first Monday of No-' 


vember to the auditor general the amount of indebtedness of 
the corporation owned by residents of this Commonwealth as nearly 
as the same can be ascertained, and it shall be its further duty to 
deduct three mills on every dollar of the interest paid as aforesaid 
and return the same into the State treasury within fifteen days after 
the thirty-first day of December in each year,and his compensation 
for his services shall be the same that city and borough treasurers 
receive for similar services, and for every failure to assess and pay 
said tax and make report as aforesaid the auditor general shall add 
ten percentum as a penalty tothe amount of the tax; on payment of 
said tax by a corporation the bonds, certificates, or other evidences 
of indebtedness issued by it shall be exempt from all other taxation 
in the hands of the holders of the same.” 


(Allowance of Writ of Error.) 


Writ of error allowed Feb. 11th, 1889. 
JOSEPH P. BRADLEY, 
Asso. Justice 8. C. U.S. 


o8 (Writ of Error Bond.) 


Know all men by these presents that we, The City of Chester, 
William Appleby, and Benjamin W. Blakeley, both of said city and 
State of Pennsylvania, are held and firmly bound unto the Com- 
monwealth of Pennsylvania in the full aud just sum of $2,800, 
Jawful money of the United States of America, to be paid to the 
said Commonwealth of Pennsylvania or her certain attorney; to 
which payment, well and truly to be made, we do bind ourselves, 
our successors, heirs, executors, administrators, and assigns, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated this — day of February, 1889. 

Whereas lately, in the supreme court of Pennsylvania for the mid- 
dle district, to May term, 1888, No. 31, upon a writ of error to re- 
view a judgment of the common pleas of Dauphin county to March 
term, 1587, No, 191, wherein The Commonwealth of Pennsylvania 
was plaintiff and also appellant in the supreme court of Pennsy]- 
vania and The City of.-Chester was defendant and appellee 
in the supreme court of Pennsylvania, the judgment of the court of 
common pleas in favor of City of Chester was reversed and judg- 
ment was entered by the supreme court of Pennsylvania on 
Feb. 4th, 1889, in favor of the Commonwealth of Pennsylvania and 
against the City of Chester for the sum of $1,341.45, with in- 
terest and costs; and the said City of Chester having obtained 
a writ of error from the Supreme Court of the United States 
to review said judgment of the supreme court of Pennsylva- 
nia, and having filed a copy thereof in the oftice of the prothono- 
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tary of said court, and having obtained a citation, directed to 
og the said Commonwealth of Pennsylvania, citing and admon- 
ishing her to be and appear at a Supreme Court of the United 


‘States to be holden at Washington the second Monday of October, 


A. D. 1889, next ensuing: 

Now, the condition of this obligation is such that if the City 
of Chester shall prosecute said writ of error with effect and answer 
all damages and costs if they shall fail to make their plea good, 
then the above obligation to be void; else to be and remain in full 
force and virtue. 

JOS. R. T. COATES. gR 
WILLIAM APPLEBY. [t. 
. Ss. | 


B. W. BLAKELEY. 
[Seal of the City of Chester. ] 


Sealed and delivered in the presence of— 
W. W. WARD. : 
S. W. WARD. 


Approved as a supersedeas bond. 
JOSEPH P. BRADLEY, 


Associate Justice of Sup. Court of U. 8. 


STATE OF PENNSYLVANIA, hi... 
City of Harrisburg,  ayeie 
In testimony that the foregoing, contained on pages 1 to —, in- 
clusive, is a full, true, and correct copy of the record and proceed- 
ings of the supreme court of Pennsylvania, the highest court of law 
and equity in the State of Pennsylvania, in the case lately depend- 
ing therein to No. 31, May term, 1888, in the middle district, wherein 
The Commonwealth of Pennsylvania was plaintiff in error and 
City of Chester was defendant in error, I have hereunto subscribed 
my name and affixed the seal of the said supreme court, at Harris- 
burg, this 8th day of March, A. D. 1889. 
[Seal of the Supreme Court of Pennsylvania, Middle District, 1776. ] 
WILLIAM PEARSON, 
Prothonotary of the Middle District of the 
Supreme Court of Pennsylvania. 


[Endorsed :] City of Chester vs. Commonwealth of Pennsylvania. 
Error to 8. C. of Pennsylvania. Transcript of record. 

Endorsed on cover: Pennsylvania supreme court. No. 1498. 
The City of Chester, plaintiff in error, vs. The Commonwealth of 
Pennsylvania. Filed October 31, 1889. 
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CITY Ol CHESTER 
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. Error to the Supreme Court of Pennsylvania. 

3 Brief.on behalf of the City of Chester on 


motions to revoke allocatur, etc., and to dis- 
miss and affirni. 


JAMES W. M. NEWLIN, 
For Appellant. 
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(Transcript, page 33.] Second, the affidavit of counsel for the 
appellant shows that this particular paper “was handed 
by deponent to the Court of Common Pleas of Dauphin 
county, upon the trial, together with the specificatious 
of appeal printed on pages 4, 5 and 6 of the manu- 
script of the record herein.” “ . . “These 
points were simply handed up to the Court on the trial, and 
had not been previously filed.” [See appendix to this brief. ] 
Not only, therefore, is the allegation of the Common- 
wealth not supported by the facts, but that portion of the 
record, which is undisputed by the Commonwealth, shows 
that the motion is a frivolous one because it is based upon 
the assumption that if “the points” were not presented at 
the trial, the Federal questions therein raised would not be 
before this Court for action. On page 4, of the transcript 
of the record herein, there appears a paper called “ appeal 
and specifications,’ which distinctly presents Federal ques- 
tions, and, on page 11 of the transcript of the record herein, 
it appears from the stenographer’s notes that upon the trial 
of the case, the counsel for the appellant offered in evi- 
dence this very paper, to wit: “Specifications of appeal,” 
and this paper is referred to again in the beginning 
of the opinion of the trial Court, printed on page 15 of 
the transcript of the record herein. By comparing the 
two papers, to wit: ‘Appeal by the City of Chester,” 
printed on pages 4, 5 and 6 of the transcript of the record 
herein, and the paper marked “ defendant's findings of law,”’ 
printed on pages 14 and 15 of the transcript of the record 
herein, it appears that they are practically identical, and 
that the same Federal questions are raised in both these 
papers. Ilow the learned Attorney-General, in view of 
this undisputed part of the record, can assert that the 
Federal questions were not raised, in the Courts below, it is 
difficult to understand. 
JAMES W. M. NEWLIN, 
Attorney for Appellant. 


October Term, 1889. 


vs. 


CiTY oF CHESTER \) SUPREME COURT U.S&. 
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COMMONWEALTH OF PENNA. No. 1498. 


Motion To DISMISS AND AFFIRM. 


Counter-statement for the Appellant. 


The motion to dismiss and aflirm is based upon the 
suppositions, Ist, that no Federal question was properly 
“aised, 2d, that it is manifest from the record that the writ 
has been taken for delay, and 35d, that if any color 
of jurisdiction exists, the questions involved were so mani- 
festly decided right, and are in themselves so frivolous that 
no argument thereof is necessary. The jirst point has been 
shown not to be well founded in the preceding pages of this 
brief. That the second point is shown not to be well 
founded by the transcript of the record, page 18, from which 
it appears that four different appeals from the City of 
Chester were tried on December 20, 1887. These appeals 
were for different years, and it appears by the stenographer’s 
notes (transcript page 9) that one of the cases was tried April 
20, 1887, and the case appears to have been retried on Decem- 
ber 20, 1887 (transcript page 11). There is no way of non- 
suiting the Commonwealth, but the Commonwealth can 
always compel trial; lence, the delay in trying the appeals 
was caused by the Commonwealth, the first one having been 
taken to No. 397, August Term, 1885, and the narr or declara- 
tion of the Commonwealth in the case now before this Court 
having been filed March 30, 1887, and the trial thereon 
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having taken place April 20, 1887, within twenty days, and 
the City of Chester having expedited the proceedings by 
waiving a jury trial (transcript page 9). Third, that the 
Federal questions were neither “ manifestly decided right,” 
and that they are not “ frivolous” is abundantly shown, it 
is submitted, bv the following argument :— 


FouNDATION OF THE JUDGMENT APPEALED FROM. 


The judgment in the Supreme Court of the State was 
against the appellant because its Treasurer had refused to 
deduct, from the interest payable on its bonds, a tax claimed 
to be due by the bond owners to the State, and for the 
collection of which the appellant was held personally 
responsible. 


ARGU MENT. 


* 

For convenience of reference, the order of the Attorney- 
General’s brief is followed instead of that of the Assign- 
ments of Error, which were filed after the printing of the 
transcript of the record. 


I. The Federal questions were raised in the State Court. 

If. The appellant had a right to raise them. 

III. The judgment appealed from was for a tax which 
was void under the Constitution of the United States. 

(a) For want of notice. 

(6) For want of an assessment. 

For these reasons the proceeding was not “ due process 
of law,” and was a deprivation of “the equal protection 
of the laws.”’ 

(c) The tax impaired the obligation of the appellant’s 
contract with its bond owners. 


Se 
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[.. Tue FEepERAL QUESTIONS WERE RAISED IN THE STATE 
CourRTs. 


The claim of the Commonwealth is for a State tax of 
three mills on the nominal value of the bonds issued by the 
appellant, which tax the Treasurer of the appellant is 
directed to deduct from the interest payable by the terms of 
the bonds to the bondowners. In order to collect this tax 
a settlement of account was made against appellant by the 
Auditor-General under the Pennsylvania Act of March 30, 
1811. Purdon’s Digest, page 1382, et sey. This Act pro- 
vides that any person dissatisfied with such a settlement 
may appeal therefrom to the Court of Common Pleas ot 
Dauphin county, and shall file specifications of objections 
to the settlement which the Court is authorized to deter- 
mine thereon. Purdon’s Digest, page 1386, pl. 28. In this 
case, such an appeal was made and specifications of objec- 
tions were filed under said Act with the Auditor-General, 
and by him transmitted to the Court of Common Pleas of 
Dauphin county. ‘The whole proceeding is based upon these 
specifications. The most cursory examination of them, as 
printed on page 4 ef seq of transcript of the record, will show 
that the Federal questions were there raised in the record. 
This disposes of the Attorney-General’s suggestion that the 
Federal questions were not raised, and of what is said on 
pages 6 and 7 of the Attorney-General’s brief. The cita- 
tions have nothing to do with the case, as there never is any 
such thing as a bill of exceptions in cases of this kind; 
besides, the “second conclusion of law” of the trial judge 
distinctly states the tax to be invalid for want of notice to 
the bond owner, who. is the person taxed.—The treasurer 


only being employed as a convenient agency of the State. 
(Transcript, p. 21.) 
Murray vs. Charleston, 96 U.S. Rep., 482. 
[In this case the opinion was delivered by Justice Strong, 
and on page 440 it is said, “It is objected that we have no 
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jurisdiction of the case because it is said that no Federal 
question was raised of record, or decided in the Court of 
Common Pleas where the suit was commenced.” * * * 
On page 441, the Court continues as follows: “The juris- 
diction of this Court over the judgments of the highest 
Courts of the State is not to be avoided by the mere absence 
of express reference to some provision of the Federal Con- 
stitution. . Wherever rights acknowledged and protected by 
that instrument are denied or invaded under the shield of 
State legislation this Court is authorized to interfere. The 
form and mode in which the Federal question is raised in 
the State Court is of minor importance if, in fact, it was 
raised and decided.” nd ° 4 

Page 442. “The true test is not whether the record 
exhibits an express statement that a Federal question was 
presented, but whether such a question was decided, and 
decided adversely to the Federal right. Everywhere in our 
decisions it has been held that we may review the judgments 
of a State Court when the determination or judgment of 
that Court could not have been given without deciding upon a 
right or authority claimed to exist under the Constitulion, Laws 
or Treatise of the United States, and deciding against that right. 
Very little importance has been attached to the inquiry 
whether the Federal question was formally raised.’? In 
Crowell vs. Randall, 10 Pet., 368, it was laid down after a 
review of almost all our previous decisions “ that it is not 
necessary the question should appear on the record to have 
been raised, and the decision made in direct and _ positive 
terms in ipsissimis verbis, but that it is sufficient if it appears 
by clear and necessary intendment that the question must 
have been raised, and must have been decided, in order to 
have induced the judgment.” 


II. Tue APPELLANT HAD A Riaut To RAIseE THE FEDERAL 
QUESTIONS FOR ITS OWN BENEFIT. 


The appellant is directly interested in the Federal question, 
because it 1s made the involuntary tax collector for the State, 
and is required to deduct the tax from the interest and is 
made a principal debtor to the State therefor. If the 
appellant does not raise these questions, it must pay the tax 
to the State, and pay it a second time to the bondowner if 
it should thereafter be determined that the tax is invalid. 

The appellant has a right to raise the Federal question. 
The learned Attorney-General has quoted eight cases on 
page 8 of his. brief to demonstrate what no one will deny, 
namely, that a party having no interest in the question 
cannot set up any title, right, privilege or immunity under 
the Constitution of the United States. The inference 
drawn from these cases is that the appellant has no right 
to invoke the Federal Constitution in this proceeding. 
This point has been decided, both by the Supreme Court 
of Pennsylvania and by this Court. It was contended in 
the State Courts that the appellant had no right to inter- 
pose objections to the tax; but the Common Pleas and the 
Supreme Court both overruled this objection, and held that 
the appellant could lawfully interpose any objections to the 
collection of the tax—being liable for the payment of the 
tax, and being principal debtor, so far as the Commonwealth 
is concerned. This Court, in the case of Foreign-held 
Bonds, 15 Wallace, entertained the Federal questions then 
raised on the appeals taken by the railroad companies, 
which occupy the same position as that of the present 
appellant. It is true that no. question was raised as to the 
right of the corporation so to do, but the reason for this was 
that it was not thought such an objection was tenable. It 
appears, by the afhdavit of the Treasurer of the appellant, 
transcript of the record, page 11, that the interest was paid 
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to the bondowners in full, and no tax was retained, conse- 
quently, the Attorney-General’s suggestion that the State 
laws furnished a remedy to the bondowners, if any need be 
sought is out of the question here, because the appellant 
being advised by counsel that the ‘tax was invalid, did not 
deduct it. 2 

The appellant’s liability is fixed before any right would 
exist in a bondowner to raise any question as to the validity 
of the tax. 


Ill. (A) Tae Tax 1s Vorp ror Want oF NoTICE TO THE 
BonpDOWNER. 


The tax being on the bondowner, and not on the corpo- 
ration, it is void, because he is given no notice, and he only 
knows that he has been taxed after his moncy has got into 
the State treasury. The appellant may raise this question 
to protect itself, because, if the tax were paid by appellant, 
it could not deduct it from the bondowner, inter alia, because 
that person would defend on the ground of want of notice. 
Want of notice makes the proceeding void, as not being 
‘‘due process.” This is not a specific tax, but a tax on 
property, and must be upon a valuation with notice. 


WANT oF NOTICE. 


It is manifest that so far as the bondowner is concerned 
he has no notice at any stage of the proceeding by virtue 
of which part of his interest money is impounded for the 
tax. The appellant is in no sense the agent of its creditors, 
and the so-called assessment made by the settlement appealed 
trom, is simply a nofiee charge made against the debtor as 
the basis of a tax against the creditor without notice to him. 
It is exactly as if, in a proceeding by garnishment, it were 
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attempted in the attachment against the garnishee (without 
making the debtor a party to ascertain the amount of his 
debt to the plaintiff) to secure payment from the garnishee 
without any knowledge on the part of the debtor that any- 
thing was claimed to be due by him to the plaintiff in the 
attachment. 

There is no pretence of notice to the taxpayer, 7. e., the 
bondowner, under any of the Acts of 1885, 1864 or 1844; 
and, for the cogent reasons given by the Court of Common 
Pleas of Dauphin county, it is submitted that this point is 
well taken. The question of due process of law is involved 
in this same point. It is an attempt upon the part of the 
Commonwealth to save trouble and expense, and also to reach 
more bonds to levy taxes on A by means of a so-called assess- 
ment to B. The tax is not on the Company, but on the resi- 
dent bondowner, just the same as the Commonwealth taxes 
the owner of a mortgage. In such a case it has never been 
pretended that the owner of a mortgage, given by a private 
individual, could be taxed thereon through a proceeding 
between the Commonwealth and the mortgagor, of which 
the mortgagee, who pays the tax, knows nothing until the 
tax has been paid by his debtor deducting it from the interest 
and paying it to the Commonwealth, whereby his interest 
money is diverted from him before it has ever reached him. 
It seems a work of superogation to cite authorities to show 
that such a proceeding does not constitute ‘‘ due process of 
law.” 


EXTRACTS FROM THE OPINION OF JUDGE SIMONTON, OF THE 
Court oF Common Pieas oF Davpnin Co. (transcript, 
15 to 21). 


Page 18. ‘“* We do not consider it necessary to enter into 
any elaborate discussion to show that a taypayer has the 
constitutional right to notice an opportunity of appeal before 
he becomes finally bound for the tax. We shall merely refer 
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to a few cases and opinions of Judges on this subject out of 
a multitude that might be cited. The principle that, as was 
said by Agnew, J., in Philadelphia vs. Miller, 49 Pa. St., 
448, “ Notice, or at least the means of knowledge, 13 an 
essential element in every just proceeding which affects 
rights of persons or property,” is fundamental, and is appli- 
‘able to tax proceedings by its terms, because they do affect 
rights and persons and property.” 

‘‘In tax proceedings it must be a matter of the utmost 
importance to the person assessed that he should have some 
opportunity to be heard before the charge is fully estab- 
lished against him ; , es and we should say 
that notice of proceedings in such cases and an opportunity 
for a hearing of some description were matters of constitu- 
tional right. (Cooley on Taxation, 265-6.)” 

‘* Many provisions in our statutes regulating the imposi- 
tion of taxes must be considered directory merely. Some 
are doubtless conditions such as those which are intended 
to secure an equality of taxation or burdens among the 
citizens—that is that the citizen may know for what he is 
taxed, know his valuation, and have notice of the time and 
place of appeal. Jnsurance Co. vs. Yard, 11 Pa. St., 338. 
[In Stuart vs. Palmer, supra, a law authorizing an assessment 
without providing tor notice and right of appeal was held 
unconstitutional and void. In this case the subject is fully 
discussed and many authorities are cited. See also Thomas 
vs, Gai, 35 Mich., 155 (S. C. 24, Am. R., 535); and County 
of San Mateo vs. Southern Pacific Railroad Company, 13 Fed. 
R., 722.” 

“The nature and form of the notice is very much in the 
discretion of the Legislature, but as in the act of 1844, there 
is no notice whatever of any kind provided for, it must in 
our opinion for that reason be declared unconstitutional.”’ 

Page 21-22. ‘* That said settlement is illegal and invalid, 
because the laws under which it was made and under which 

the taxes embraced in it are claimed do tiot provide for any 
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notice to or right of appeal by the owners of the municipal 
loans who are claimed to be liable for the tax.” 


To recur to the case of a garnishee. Can it be pretended 
that if A has a claim against B which has not yet gone to 
judgment, that he can by any legerdemain issue process 
against C as a garnishee of B, and without making DB, the 
principal debtor, a party, adjudicate the rights of B, ascer- 
tain the debt and secure payment thereof from the gar- 
nishee out of moneys in his hands belonging to B, who 
only learns what has been done when C hands over to 
him in lieu of bis money a receipt for so much paid by him 
as garnishee? This very point has been decided. 

Vienne vs. McCarty, 1st Dallas, p. 155. 

‘‘T have heard of no case which gives a creditor an action 
against the debtor of his debtor; there is no privity between 
the parties. An attachment will lie against the debtor him- 
self, and that attachment may be laid in the hands of a third 
person as garnishee; but to bring the action originally 
against that third person is, I believe, without example, 
unless some particular lien, appears on the goods or money 
in his hands.” 

Now, what is the difference between the cases as to the 
matter of notice to the principal debtor,—. e., the resident 
bondowner ? 

It is submitted that no ingenuity can suggest any distine- 
tion between the cases. 

There is not even statutory notice to the bondowner. 
The most that has ever been contended as to statutory 
notice is that individual personal notice may, in certain 
cases, be dispensed with, if the statute gives notice to every 
one who can be affected by its provisions that some public 
officials will, under legal sanction, at a specific time and 
place named in the statute, perform some public act, in the 
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performance of which the individual citizen to be affected 
may, if he sees fit, attend and be heard without any further 
notice. | 

In County of San Mateo vs. R. R. Co., 13 Fed. R., 722, 
Justice Field discusses the question of “due process of 
law,” as follows :— 

‘No hearing upon the statement presented is allowed, 
and when the assessment is made, the matter is closed; no 
opportunity to correct any errors committed is provided. 
The presentation of the statement can no more do away with 
the necessity of allowing a subsequent hearing of the owners, 
than the filing of a complaint in court can dispense with a 
right to be heard there by the suitor and lis contestant. 
There being then no provision of law giving to the company 
notice of the action of the State Board, and an opportunity 
to be heard respecting it, is the assessment valid? Would 
the taking of the company’s property in the enforcement of 
the tax levied according to the assessment be depriving it of 
its property without due process of law? It seems to us 
there can be but one answer to these questions. There is 
something repugnant to all notion of justice in the doctrine that 
any body of men can be clothed with the power of finally determin- 
ing the value of another's property, according to which it may be 
taxed, without affording to the owner any opportunity of being 
heard respecting the correctness of their action, 

“ Due process of law in the proceeding is deemed lo be pursued 
when, AFTER THE ASSESSMENT IS MADE by the assessing officers 
MpOit-s uch information as they May obtain, the owner is allowed a 
reasonable opportunity, at a time and place to be designated, to be 
heard respecting the correctness of the assessment, and to show any 
errors in the valuation committed by the officers. Notice to him 
will be deemed sufficient, if the time and place of hearing 
be designated by the law. But, whatever the character of 
the proceedings, whether judicial or administrative, sum- 
mary or protracted; and whether it takes property directly, 
or creates a charge or liability which may be the basis of taking 
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it, the law directing the proceeding must provide for 
some kind of notice, and offer to the owner an oppor- 
tunity to be heard, or the proceeding will want the essential 
ingredient of due process of law. Nothing is more clearly 
established by a weight of authority absolutely overwhelm- 
ing, then that notice and opportunity to be heard are indis- 
pensable to the validity of the proceedings.” 


In Davidson vs. New Orleans, 96 U.S., 104, the Supreme 
Court of the United States, through Mr. Justice Miller, said 
that it would lay down the following proposition as appli- 
cable to the case :— | 

“¢That whenever, by the laws of a State, or by State 
authority, a tax, assessment, servitude or other burden is 
imposed upon property for the public use, whether it be for 
the whole State or of some more limited portion of the com- 
munity, and those laws provide for a mode of confirming or 
contesting the charge thus imposed, in the ordinary courts 
of justice, with notice to the person, or such proceeding in 
regard to the property as is appropriate to the nature of the 
case, the judgment in such proceedings cannot be said to 
deprive the owner of the property without due process of 
law, however obnoxious it may be to other objections.’ ” 

Hagar vs. Peclamation District, 1a G. is 709. 

* Of the different taxes which the State may impose there 
is a vast number of which, from their nature, no notice can 
be given to the tax-payer, nor would notice be of any possible 
advantage to him, such as poll taxes, license taxes (not 
dependent on the extent of his business), and, generally, 
specific taxes on things or persons or occupations. * * 
Thus, if the tax on animals be a fixed sum per head, or on 
articles a fixed sum per yard or bushel or gallon, there is 
nothing the owner can do which can affect the amount to 
be collected from him.” . . p. 715. “ But 
where a tax is levied on property not specifically, but 
according to its value, to be ascertained by assessors 
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appointed for that purpose upon such evidence as they may 
obtain, a different principle comes in. The officers, in esti- 
mating the value, act judicially, and in most of the States 
provision is made for the correction of errors committed 
by them through boards of revision or equalization, sitting 
at designated periods, provided by law, to hear complaints 
respecting the justice of the assessments.” 


South Nashville H. R. R. Co. vs. Morrow, South- 
western Rep., Vol. XI, p. 354. 


“ The assessed bondholders being unknown are, of course, 
not parties to this proceeding. Butinasmuch as a duty and 
a liability is imposed by the law upon the corporation owing 
these bonds, it very rightiy insists that the law be construed, 
and its duty defined under the law.” | ' r ’ 
‘The bond is property, but it is the property of the owner 
—-the creditor and not the debtor. It is not like a share of 
stock, which is not a debt but which represents the interest 
owned by the stockholder in the profits of a business con- 
ducted here by his agents. The owner of the bond has no 
interest in the business of the corporation and no control’ 
over it whatever.” “ ¥3 . After referring 
to the fact that the coupon may be owned by one person 
and the bond by another, whereby it will be impossible 
to tell whether the tax should be retained or not, the Court 
continues: ‘The burden imposed by the act, upon the cor- 
poration, with respect to the collection of the tax Jawfully 
assessed, is too onerous and threatens gross injustice. It 
would have no way to secure itself against ability to either 
the bondholder, whose interest he has legally retained, or to 
the State, for failure to reserve the tax justly due, except by 
requiring every coupon to be sued on. ‘The whole scheme 
of the act, insofar as it undertakes to convert corporations 
into agencies for the collection of a tax upon their bond- 
holders, is fatally defective and void.” . * . 
‘* Notice was given to the corporation, as the agent of the 
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bondholder. Under the view we have taken of the act, 
the corporation is not the agent or representative of the 
bondholders, hence the assessment of these bonds as omitted 
property is void.” 


[1T. (3B) Twe Tax 1s Vorb FoR WANT OF AN ASSESSMENT. 


ITerein is considered also not only the lack of machinery 
for making any assessment, but also the necessary inequali- 
ties inherent in the “ nominal value” legislative valuation. 

To be very brief, the Treasurer of appellant reported 
that he had made no assessment and deducted no tax. The 
Court so found and also demonstrated that he had no power 
to make an assessment, and also showed that the legislative 
rule necessarily produced inequality of taxation. 


EXTRACT FROM OPINION OF JUDGE SIMONTON, IN COURT OF 
Common PLeEAs or Daupnin Co. (transcript, p. 16, 
ef seq). , 

Page 16. “2. The actual market value of the bonds bear- 
ing interest at the rate of six per centum per annum was, 
during the year, included in the settlement, sixteen per 
centum more than the actual value of those bearing interest 
at four per centum and three per centum more than those 
bearing interest at five per centum.”’ 

Page 16. “3. * ig ” And we find as a fact 
that he.made no assessment. ¥ . Page 17. 
Defendant contends that if this be the act and section under 
which the tax is claimed and settlement made, it cannot 
be sustained, because the assessment. provided for is to 
be upon the nominal and not upon the real value of the 
evidences of indebtedness, and that therefore the taxes are 
not uniform as they are required to be by the Constitution. 
° * ° It is undoubtedly true that the want 
of uniformity shown by the facts proved in that case, is 
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much more glaring than that which could be inferred if 
the facts found in this case were alone in view; but the 
constitutionality of an act of Assembly cannot be deter- 
mined by nor depend upon the facts proved in a particular 
case. If the inevitable necessary effect of administering a 
taxing act in the manner in which the Legislature directs it 
to be administered be to produce want of uniformity in 
the taxes, the act is unconstitutional and cannot be applied 
to any case. The constitutional validity of a law is to be 
tested, not by what has been done under it, but what may 
by its authority be done. Stuart vs. Palmer, 74 N. Y., 
188.” 

‘“ We need not stop to discuss the objection that the assess- 
ment is not valid without a valuation. It is alluded to in 
the opinion above cited, and it is, at any rate, involved in 
the objection of want of uniformity, for if the assessment at 
the nominal value result in uniformity of taxes, this result 
would show that it was made ona substantially correct valu- 
ation; if the necessary result is want of uniformity in the 
taxes, they cannot be sustained, even if such an assessment 
be considered avaluation.” Pagel8. “ Defendant contends 
further, that if this tax be claimed under said act of 1844, it 
is illegal, and the act is invalid because it does not provide 
for notice to and right of appeal by the bondholder, and that 
no notice or opportunity for appeal was actually given. It 
is conceded that this is a tax upon the bondholder, and that 
itis payable by him in the first instance ont of the interest 
due upon his bonds. fe has, therefore, the same rights that 
other taxpayers have with respect to notice and opportunity 
to appeal.”’ 


THERE MUST BE A VALUATION. 
It is affirmed as to this part of the case that, except in 


specific taxes and license taxes, there can be no taxation 
of property except. by valuation, and that this valuation 


must not only be made upon notice to the owner of the 
property sought to be taxed, but the property must be 
valued, like any other property, by persons having the 
authority of assessors, and that the legislature cannot value 
the property for taxation, nor can it order the assessors in 
all cases to value the bonds at their nominal or face value 
without regard to the actual value. 

There are two objections to this :— 

1. That the legislature is performing an executive act, to 
wit: making an assessment by fixing an artificial value on 
the property taxed, which no legislature has power to do. 

2. That if it is said that the legislature does not fix a 
value, bat merely prescribes a rule of valuation to be 
followed by the treasurer of the corporation, the reply is, 
that the rule thus prescribed makes the assessors’ duties 
purely perfunctory and not only may, but does necessarily 
produce inequality of taxation, because all bonds, without 
regard to the credit of the obligor, or the rate of interest, or 
the time of maturity, are to be valued at their nominal or 
par value, and this gives rise tu gross inequalities of taxa- 
tion. The argument ab inconvenienti has no place here, and 
if it had it may be answered that the actual value of public 
and of corporation loans can be ascertained quite as readily 
as the value of their shares of stock, very few of which are 
listed on the stock exchange. 


LEGISLATURE CANNOT PRESCRIBE ARTIFICIAL VALUATION. 


A very little reflection will show that the legislature 
cannot, under the guise of prescribing a rule of valuation, 
give to any kind of property an artificial value for the 
purpose of taxation. 

‘This is a proposition that will bear scrutiny, and the more 
it is considered the more thoroughly its truth will demon- 
strate itself. 
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It needs neither a prophet nor the son of a prophet to 
point out the endless incongruities which log-rolling would 
produce in the revenue laws, if the legislature, in what they 
might be pleased to term a general revenue law, were per- 
mitted to call an incongruous division of property a class, 
and then nut artificial value-on it—a sort of fiat assessment. 


Railroad Co. vs. Commissioners, 75 N. C., 475, it was held 
that the legislature of North Carolina had no power to 
enact that the State Board of Equalization in valuing rail- 
road property should not make it less than $8,000 per mile. 
The Court say :—- 


READE, J: ‘‘The Constitution, Article V, Section 3, provides 
that all property, real and personal, shall be taxed by a ‘uniform 
rule’ according to its ‘true value in money.’ ”’ 

“ The statute (1874-75, Chapter 184, Section 3) provided that ‘ rail- 
road beds shall be given in the counties where they lie, and that 
they shall not be valued at less than $8,000 per mile.”’ 

‘Now, if the Legis!ature were to enact that every man’s land 
shall be valued at eight dollars per acre without regard to its real 
value, ifs conflict with the Constitution would be manifest. And so 
if it provided that no man’s land should be valued at less than eight 
dollars per acre, although it be worth much less.”’ | 

‘We have to declare, therefore, that the aforesaid statute under 
which the defendants made the valuation of the road bed, as we 
infer frora their letter to the plaintiffs, is unconstitutional.’’ 

This same point was decided in California in the case of People 
vs. Hastings, 34 Cal., 471. It is there laid down that ‘‘the Legisla- 
ture cannot make the original valuation, or authorize any other 
officer than the assessor to make it. The Legislature may prescribe 
the mode of making it.’’ 

Indeed, acts imposing taxation on property, and undertaking by 
legislation to fix an imaginary value, are not legislation or taxation, 
but are confiscation. 


If the Legislature can say that the bond of a private indi- 
vidual when taxed to its owner shall be assessed at its real 
value, and that the bond of a corporation shall be taxed at 
its nominal value, then there is no limit to the legislative 
power in this regard. And it might prescribe as well for 
local as for State taxation on the same basis. It might say 
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that all frame houses shall pay a tax of $5 per annum, and 
all brick houses $10 per annum; or it might say that a one- 
story house should pay one rate and a two-story house 
another; or it might say that all farms must be assessed 
at $50 an acre, and all horses at $50 a piece. 

Indeed, there is no end to the legislative vagaries that 
could be indulged in, if the legislature be permitted to value 
property for taxation. Property that it desires to protect 
may be favored in some such way as this. The legislature 
may say that moneys invested in the purchase of bonds and 
mortgages of individuals shall be taxed at one-half of their 
nominal value, and bonds and mortgages made by corpor- 
ations shall be taxed at their full value or their par value. 

When it is objected to the tax that it is lacking in uni- 
formity, it is replied that the uniformity requirement of the 
Constitution is complied with, because there is a uniform 
rule of taxation laid down by the statute. But this is ob- 
viously mistaking words for things, and the shadow for the 
substance. The object is that each citizen shall contribute 
according to his means to the public burden. Now what 
are his means? Obviously the value of his property. Can 
it be said that A, being the owner of $100,000 of corporation 
bonds of the nominal value of $100,000, but really worth 
in the market $150,000 contributes to the support of the 
Government according to his means when he pays a three- 
mill tax upon $100,000, whilst B, owning bonds of the 
nominal value of $100,000, and worth in the market but 
$50,009, likewise pays three mills upon $100,000? Is it not 
entirely clear that under this uniform rule of taxation B is 
taxed just three times as much as A upon every $1,000 of 
actual taxable values owned by him? The argument is 
puerile in the extreme; and yet that such is the case is not 
the fault of the learned Attorney-General, but of the Leg- 
islature which has called upon him to perform the impos- 
sible task of demonstrating that black is white. Indeed, 
this theory that uniformity of rule satisfies the constitutional 
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requirement without any regard to the necessary inequalities 
of the public burdens which it produces, cannot possibly 
be sustained. It is easy to reduce the proposition to an 
absurdity ; and, indeed, he has done so himself in the argu- <n 
ment of this very case, by contending that the Legislature 
may comply with the constitutional requirement of making 
taxes either “ uniformly ad valorem,” or making them, as to 
some classes of property, ‘‘ uniform specific taxes ”’ upon an 
assumed analogy to license taxes! And following the same 
thought, the Commonwealth’s officer has contended that 
| municipal bonds may be classified for taxation as a distinct 
‘- class, and, provided there is uniformity in the class, the 
taxation is valid, and that such is the case here. : 
Now observe what this leads to. The Legislature may 
say that the bonds given by individuals to accompany 
mortgages executed by them shall constitute one class, and 
shall be taxed directly to the mortgagor upon notice to him, 
and at the actual value ot the security; but that corporation 
bonds accompanying corporation mortgages shall constitute 
another class, and shall be taxed to the bondowner without 
notice, upon an assessment made through the mortgagor, 
and not upon ascertainment of the real value of the security, 
but upon its face value. Is it not clear at a glance that this 
is not a classification of subjects of taxation, but, on the 
contrary, a mere arbitrary exaction of a, specific sum of 
money without notice, and without regard to how unequally 
it apportions the public burdens upon the property in 
question? The object of classification is to produce uni- 
formity, and not to destroy it; and to have regard both to 
this and to the convenience of the Government officials 
in the details by means of which the public burdens are to _— 
be ascertained and collected. And the classification must 
always be founded upon an essential difference in the sub- 
jects of taxation, which is not the case here, because it is 
just as easy to value corporation bonds as it is to value 
corporation stocks or the bonds of private individuals; and 
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a valid assessment may be provided for upon notice to the 
taxpayer in one case as readily as in the other. 

It is true that a tax is valid notwithstanding in its practical 
enforcement the assessors, through mistakes of judgment, 
have not produced uniformity of burden. But in all these 
‘ases, the citizen had notice and an opportunity to be heard, 
and the tribunal which heard him, through human infirmity, 
made a mistake in judgment. The same thing occurs con- 
tinually in ordinary judicial proceedings, 

But this is a totally different thing from an inequality 
which does not arise from a mistake of judgment, but is the 
necessary consequence of a legislative requirement to tax at 
par, irrespective of real value, and leaving nothing to the 
judgment of the assessors, providing no notice to the tax- 
payer, and taking his money before it reaches him. 

There is nothing but a simple legislative fiat directing the 
treasurer of the Company to “assess” the bonds at their 
nominal value at any time during the fiscal year. 

On this point and want of “ due process of law” under 
the Fourteenth Amendment to the Constitution of the 
United States, the following cases are referred to :— 


Brown vs. Hummel, 6 Barr., 90. 
Dartmouth College Case, 4 Wheaton, 581 (Webster’s 
definition). 


Stuart vs. Palmer, 74 New York, 191. 
Counly of San Mateo vs. R. &. Co., 18 Fed. Rep., 722. 
Davidson vs. New Orleans, 6 Otto, 104. 

Hobbs vs. Commissioners, N. E. Rep., Vol. 3, p. 263. 
Hurtado vs. California, 110 U.8., 535. 

In re Lake South Rep., Vol. 3, p. 479. 

Strode vs. Washer, 16 Pacific Rep., 928. 

flutson vs. Woodbridge, 16 Pacific Rep., 549. 

The only answer which the Supreme Court of Pennsyl- 
vania gives to the objection of want of assessment and want 
of notice is that neither is necessary, because the tax is a 
specific one, and that the Legislature may fix the value! 


Now, in specific taxes, there are no valuations, hence 
there has been held to be no necessity for notice, as there 
is nothing to value and nothing to object to. 

But, aside from the fact that there cannot be such a thing 
as a specific tax on corporation bonds, the statute negatives 
the idea that it is intended to impose a specific tax on 
bonds. On the contrary, the entire statute imposes taxes 
on property, and, in the case of bonds, goes through the 
form of having a valuation by providing that the Treasurer 
of the corporation shall make an assessment, but requires 
him to make it at par, and the statute allows the Treasurer 
au commission of five per cent. for making the assessment 
and deducting the tax from the interest. 

In the case of San Mateo County vs. The Southern Pacific 
Railroad, ut supra, Field, J., discusses the question at great 
length, and in a very powerful opinion holds that inequal- 
ity in taxation is a denial of ‘the equal protection of the 
laws,”’ and is therefore within the inhibition of the Four- 
teenth amendment. _ : 

Field, Justice (Sawyer, Circuit Judge, concurring) ;— 

‘The concluding clause of its first section was designed 
to cover all cases of possible discrimination and partial 
legislation against any class, in ordaining that no State 
shall deny to any person within its jurisdiction the equal 
protection of the laws. Equality of protection is thus 
made the constitutional right of every person; and this 
equality of protection implies not only that the same legal 
remedies shall be afforded to him for the prevention or re- 
dress of wrongs and the enforcement of rights, but also 
that he shall be subjected to no greater burdens or charges 
than such as are equally imposed upon all others under 
like circumstances. No one can, therefore, be arbitrarily 
taxed upon his property at a different rate from that im- 
posed upon similar property of others, similarly situated, 
and thus made to bear an unequal share of the public bur- 
dens. Property may, indeed, be classified, and different 
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kinds be subjected to different rates. Real property may 
be taxed at one rate, and personal property at another. 
Property in particular cases may be taxed for local pur- 
poses, while property situated elsewhere is exempt.  Li- 
cense taxes may also vary in amount, according to the 
calling or business for which they are exacted. But arbi- 
trary distinctions, not arising from real differences in the 
character or situation of the property, or which do not 
operate alike upon all property of the same kind similarly 
situated, are forbidden by the amendment. Equality in 
the imposition of burdens is the constitutional rule as ap- 
plied to the property of individuals, where it is subject to 
taxation at all; and this imports that a uniform mode 
shall be allowed in the estimate of its value, and that the 
contribution exacted shall be in some uniform proportion 
to such value prescribed according to the nature or posi- 
tion of the property. All State action, constitutional or 
legislative, infringing upon the enforcemeut of this rule, 
must give way before it.” 

In comment on an instance similar to that suggested 
above, Judge Sawyer, in County of Santa Clara vs. Southern 
Pacific R. R. Co., 18 Fed. Rep., 483, said :— 

“A mere change of ownership, under the provision in 
question, largely affects the amount of taxes paid by the 
owner upon the same property, without any change in the 
character, condition, value, use or circumstances of the 
property itself. A provision that a black man shall pay 
double the amount of taxes paid by a white man on the 
same. kind of property similarly situated and used, or upon 
the identical property, in consequence of a mere change of 
ownership trom a white man to a black man, might, with as 
good reason, be sustained on the principle of classification 
invoked. The classification in this case is clearly by own- 
ership, and not by condition or use.” 

In an elaborate discussion of the principles of classifica- 
tion in the same ease, Justice Field said: ‘* The principle 
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which sanctions the elimination of one element in assessing 
the value of property held by one party and takes it into 
consideration in assessing the value of property held by 


another, would sanction the assessment of the property of 


one at less than its value—at half or quarter of it—and the 
property of another at more than its value—at double or 
treble of it—according to the will or caprice of the State. 
* * * The principle which justifies such a discrimi- 
nation in assessment of taxation where one of the owners 
is a railroad corporation and the other a natural person 
would also sustain it when both owners are natural persons. 
A mere change in the State Constitution would affect this if 
the Federal Constitution does not forbid it. Any difference 
between the owners, whether of age, color or race, or sex, 
which the State might designate would be a sufficient reason 
for the discrimination. * “ * A classification of 
value for taxation upon any such principle would be abhor- 
rent to all notions of equality of right among men. Strangely 
indeed would the law sound in case it read, that in the as- 
sessment and taxation of property a deduction should be 
made for mortgages thereon if the property be owned by 
white men or by old men, and not deducted if owned by 
black men or by young men; deducted if owned by lands- 
men, not deducted if owned by sailors; deducted if owned 
by married men, not deducted if owned by bachelors. 
* ° , There undoubtedly are, and always will 
be, more or iess, inequalities in the operation of all general 
legislation, arising from the different conditions of persons, 
from their means, business or position in life, against which 
no foresight can guard. Dut this is a very different thing, 
both in purpose and effect, from a carefully-devised scheme 
to produce such inequality, or a scheme, if not so devised, 
necessarily producing that result.” * : 
Boundary Assessment vs. Alabama Central R. R., 59 
Ala., 551. 

‘ The General Assembly cannot declare an artificial value 
of property.” | 
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tax; it must be equal, uniform and upon an ad valorem basis. 
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“The Constitution does not authorize the Legislature to 
prescribe or declare an arbitrary or artificial value of prop- 
erty or individuals or corporations, and assess taxes 
on such valuations.” “If the Legislature had de- 
clared’ that all railroads should be taxed as if the 
value of the road was so much per mile; or that all 
lands should be taxed as if they were of a particular value 
per acre, there would be no discussion of the question that 
legislative power had been transcended. What real differ- 
ence is there between such an enactment and an enactment 
like the present—that the net earnings of a railroad shall be 
regarded as eight per cent. of the value of its property ? 
Why say eight per cent? True, eight per cent. is the legal 
rate of interest, but is it consequently a legal standard, or a 
practical standard of the value of property, when such prop- 
erty will produce, by way of income, that sum? Property 
which will produce only that income will but rarely find a 
purchaser who’will invest in it for the purpose of obtaining 
interest only. The rate of interest is not a standard of the 
value of the property, but the measure of damages fixed by 
law for the forbearance of a debt, the loan of money, or its 
detention after the date it should have been paid.” 

See People vs. Hastings, 29 Cal., 449. 

The Legislature cannot declare an artificial value of 

property for taxation, such an act would be unconstitutional. 
State of Nevada vs. Estabrook, 3 Nev., 179. 

Here a section of a Revenue Act directed that a tax be 
levied on three-fourths of the value, previously ascertained, 
of the proceeds of the mine. It was held that this was 
unconstitutional, the Court saying:—‘‘ The value once being 
ascertained, the whole value is taxable at the same rate as 
all other property.” 

Danville vs. Shelton, 76 Va., 825. 


While under the Virginia Constitution a city may levy a 
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An attempt, therefore, to tax those engaged in the business 

of purchasing leaf tobacco, fifteen cents on each one thousand 
pounds without regard to value is illegal. 

Assess. Board vs. Alabama Cent. R. Co., 59 Ala., 501. 

The constitution does not authorize the Legislature to 

prescribe or declare an arbitrary or artificial value of the 

property of individuals or corporations, and assess taxes on 

such valuation. | 
he Code establishes a rule tor the valuation of railroad 
property, for the purposes of taxation, which is not author- 


ized by the Constitution, and therefore the assessment of 


taxes made in obedience to it is invalid, and was properly 
vaeated by the court. 
Pickard vs. Pullman, Ching C0., 117 U. = 45. 

‘ The tax was not a property tax because, under the Con- 
stitution ot Tennessee, all property must be taxed according 
to its value. and this tax was not measured by value, but 
was an arbitrary charge.” 

People vs. Lothrop, 3 Colo., 456. 

The power to determine the valuation of taxable property 

is lodged in the assessors and boards of county commis- 


sioners. 
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lil. (C) Tue Tax 1s Vorb, BECAUSE IT IMPAIRS THE Cor- 
PORATION ’S OBLIGATIONS TO ITS CREDITORS. 


The learned Attorney-General has not carefully read the 
case of Murray Vs. Charleston, 96 U. ne 432. If he had, 
he would have found that this case is on all fours with 
the one at bar, because it was decided on the broad, genertl 
principle, without ary regard to the question of non-residence 


of the bondholder; and, indeed, the reasoning in the case of 


State Tax on Foreign-held Bonds, 15 Wallace, 320, is not 
contined to the single question of non-residence. The eases 
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of Haight vs. The Railroad, 6 Wallace, page 15, and U.S. 
vs. The Railroad Company, 17 Wallace, 322, have no possible 
application to the point under diseussion. Both of these 
eases were decided by this Court before the case of Murray 
vs. Charleston, and are nowhere referred to in that decision, 
for the obvious reason that they were not in point. 
The prohibition in regard to laws impairing the obligation 
of contracts is laid upon the States, and as these cases 
were under the Federal Revenue Act, no such question could 
arise, and no question was raised as to assessment or notice. 
It was simply the case of a sovereignty seizing a certain 
amount of money which it was in a position to get, and as 
to which it was not subject to the restrictions binding on 
the State governments. The same may be said of the case 
of the Savings Bank against the United States, 19 Wallace, 
227 and 240. 
Sinking Fund Cases, 99 U.S. Rep., 718. 
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“are not included within the constitutional prohibition 


‘which prevents States from passing laws impairing the 


Vaite, C. J., speaking of the United States, says: * They 


‘“ obligations of contracts.’ 
Stute Tax on foreign-held Bonds, 15 Wallace. 

The following language is to be observed on page 326: 
‘A like invalidity must, on similar grounds, attend State 
legislation which seeks to change the obligation of such 
contracts in any particular, and on stronger grounds where 
the contracts are made and payable out of the State.” 

To return to the case of Murray vs. Charleston, 96 U.S., 
p. 448. The Court disclaim’ resting the decision on the 
non-residence ot the bondowner. 

Page 448. ‘* We do not care now to enter upon the con- 
sideration of the question whether a State can tax a debt 
due by one of its citizens or municipalities to a non-resident 
creditor, or whether it has any jurisdiction over such a 
creditor or over the credit he owns. Such a discussion is 
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not necessary, and it may be doubtful whether the question 
is presented to us by this record. . * . There 
is no more important provision in the Federal Constitution 
than the one which prohibits States from passing laws 
impairing the obligation of contracts, and it is one of the 
highest duties of this Court to take care the prohibition 
shall neither be evaded nor frittered away. Complete effect 


must be given to it in all its spirit. The inviolability of 


contracts and the duty of performing them as made, are 
foundations of all well-ordered society, and to prevent the 
removal or disturbance of these foundations was one of the 
greatest objects for which the Constitution was framed.” 


The appellant agreed with its bondholder to pay four, 
five or six per cent. interest. 

When he comes to get his interest he is asked to be satisfied 
with less, because the Legislature has so willed. Te is not 
satisfied and demands his full interest. 

The Commonwealth’s answer is that the tax is due from the 
residents, and therefore it is valid for the treasurer to deduct 
the amount thereof from the interest; but, aside from the 
fact that this argument begs the question, the Common- 
wealth can only tax the bonds owned by residents by an 
“assessment against the creditors owning the bonds, and not 
against the debtor. This interest money, as soon as it is set 
apart for the payment of the bondowner, becomes and is his 
individual property, and when it reaches him then the Com- 
monwealth may tax it; but, until it reaches him and becomes 
a part of his estate, it cannot be taxed to him indirectly. 


Murray vs. Charleston, 96 U. 8S. Rep., p. 444. 


x * * ‘A change of the express stipulation of 


a contract or a relief of a debtor from strict and literal com- 
pliance with its requirements can no more be effected by an 
exertion of the taxing power than it can be by the exertion 
of any other power of a State Legislature. The constitu- 
tional provision against impairing contract obligations is a 
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limitation upon the taxing power as well as upon all legisla- 
tion, whatever form it may assume. Indeed, attempted 
State taxation is the mode most frequently adopted to affect 
contracts contrary to the constitutional inhibition. It most 
frequently calls the exercise of our supervisory power. It 
may then safely be affirmed that no State, by virtue of its 
tuxing power, can say to a debtor, ‘you need not pay to 
your creditor all of what you have promised him. You 
may satisfy your duty to him by retaining a part for your- 
self or for some municipality or for the State Treasury.’ 
Much less can a city say, ‘ We will tax our debt to you, and 
in virtue of the tax withhold a part for our own use.’ ”’ 

“ What, then, is meant by the doctrine that contracts are 
made with reference to the taxing power resident in the 
State and in subordination to it? Is it meant that when a 
person lends money to the State or to a municipal division 
of the State having the power of taxation, there is in the 
contract a tacit reservation of a right in the debtor to raise 
contributions out of the money promised to be paid before 
pavment? That cannot be, because if it could, the contract 
(in the language of Alexander Hamilton) would ‘involve 
two contradictory things: an obligation to do, and a right 
not to do; an obligation to pay a certain sum, and a right 
to retain it in the shape of a tax.’ 

‘“‘Tt is against the rules, both of law and of reason, to admit 
by implication, in the construction of a contract, a principle 
which goes in destruction of it. The truth is, States and 
cities, when they borrow money and contract to repay it 
with interest, are not acting as sovereignties. They come 
down to the level of ordinary individuals. Their contracts 


have the same meaning as that of similar contracts between 


private persons. Hence, instead of their being in the under- 
taking of a State or city to pay a reservation of a sovereign 
right to withhold payment, the contract should be regarded 
as an assurance that such a right will not be exercised. <A 
promise to pay, with a reserved right to deny or change the 


effect of the promise, is an absurdity.” 
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“Ts, then, property which consists in the promise of a State 
or of a municipality of a State beyond the reach of taxation ? 
We do not affirm that it is. .A State may undoubtedly tax 
any of its creditors within its jurisdiction for the debt due 
to him, and regulate the amount of the tax by the rate 
of interest the debt bears if its promise be left unchanged. 
A tax thus laid impairs no obligation assumed. It leaves 
the contract untouched; but until payment of the debt or 
interest has been inmade as stipulated, we think no act Oj 
State. sovereignty can work an exoneration from what has 
heen promised to the creditor ; namely, payment to him, without 
a violation of the Constitution. ‘The true rule of every case 
of property founded on contract with the government is 
this: Jt must first be reduced into possession, and then it will 
become subject in common with other similar property to 
the right of the government to raise contributions upon it. 
[t may be said that the government may fulfil this principle 
by paying the interest with one hand and taking back the 
amount ot the tax with the other. But to this the answer 
is that to comply truly with the rule the tax must be upon al! 
the money of the community, not upon the particular portion 
of it which is paid to the public creditors, and it ought 
beside to be so regulated as not to include a lien of the tax upon 
the fund. The creditor should be not otherwise acted upon 
than as every other, possessor of money: and consequently the 
money he receives from the public can then only be.a fit 
subject of taxation when it is entirely separated (from the 
contract) and thrown undistinguished into the common 
3 Hamilton Works, 514 ef sey. Titus only ean con- 
tracts with the State be allowed to have the same meaning 
as all other similar contracts have.” 

This was following Nlate Tax on Foreign-held Bonds, 15 
Wall, 320, in which it is said :— 

‘But debts owing by corporations, like debts owing by 
individuals, are not property of ‘the debtors in any sense ; 
they are obligations of the debtors and only possess value in 
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the hands of the creditors. With them they are property 
and in their hands they may be taxed. To call debts property 
of the debtors is simply to misuse terms. All the property 
there can be in the nature of things in debts of corporations 
belongs to the creditors to whom they are payable, and 
follows their domicile wherever that may be. Their debts 
ean have no locality separate from the parties to whom they 
are due. This principle might be stated in many different 
ways and supported by citations from numerous adjudica- 
tions, but no number of authorities and no forms of 
expression could add anything to its obvious truth which is 
recognized upon its simple statement. 

“The bonds issued by the Railroad Company in this case 
are undoubtedly property, but property i the hands of the 
holders, not property of the obligors. ? 5 . 

“A law which alters the terms of a contract by imposing 
new conditions or dispensing with those expressed is a law 
which impairs its obligation, for, as stated on another ocea- 
sion, such a law relieves the parties from the moral duty 
of performing the original stipulations of the contract and 
It prevents their Jegal enforcement. The Act of Pennsylrania 
of May 1, 1868, falls within this description. It directs the 
treasurer of every incorporated company to retain from the 
interest stipulated to its bondholders five per cent. upon 
every dollar and pay it into the treasury of the Common- 
wealth. Jt thus sanctioned and commands a disregard of the 
express provisions of the contracts between the Company and its 
creditors. It is only one of many cases where, under the 
name of taxation, an oppressive exaction is made without 
Constitutional warrant, amounting to little less than an arbitrary 
seizure of private property.” 


Hartman vs. Greenhow, 102 U.S. Rep., page 6853. 


On the other hand it is urged that the bonds of every 
State are property in the hands of its creditors and as such 
that they should bear a due proportion of public burdens. 
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In the case of Murray vs. Charleston, 96 U.58., 432, there 
are many pertinent and just observations on this subject 
which it is not material to repeat, for the question is not 
material to repeat, for the question is not necessarily 
involved in the disposition of the case before us. Whatever 
may be the wise rule—looking at the necessity In a com- 
mercial country for its prosperity that its public credit 
should never be impaired—as to the taxibility of the public 
securities it is settled that any tax levied upon them cannot 
be withheld from the interest payable thereon. Such was 
the decision of this Court in Murray vs. Charleston. (Non- 
residence question not referred to.) 

* * * ‘“Tts power of taxation must be ex- 
ercised, being a political agency of the State in subordina- 
tion to the inhibition of the Federal Constitution against 
legislation impairing the obligation of contracts. Until 
the interest was paid no act of the State or of its political sub- 
divisions exercising legislative power by its authority could 
work an exoneration from what was promised to the creditor.”’ 
* * . “T{ere also the coupons held by the 
petioner were distinct contracts imposing separate obli- 
gations upon the State. He was not the owner of the bonds 
to which they had been originally attached. In his hands 
they were as free and discharged from all liability on those 
bonds as though they had never been connected with them. 
And surely it is not necessary to argue that an Act which 
requires the holder of one contract to pay the taxes levied 
upon another contract held by a stranger cannot be sus- 
tained. Such an Act is not a legitimate exercise of the 
taxing power; it undértakes to impose upon one the burden 
which should fall, if at all, upon another. “ ° . 
The Act of 1876 declares that the coupons shall not be thus 
received for taxes antl dues owing by holders of them for 
their full amount, but only for such portion as may remain 
after a tax subsequently levied upon the bonds to which 
they were originally attached is deducted, though the bonds 
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be held by other parties. . “ . If against the 
express terms of the contract the State can take a portion 
of the interest in the shape of a tax on the bond, it may, at 
its pleasure, take the whole.”’ 


@ 
REVIEW OF SOME CITATIONS OF THE ATTORNEY-GENERAL. 


Haight vs. R. R. Co., 6 Wallace, 15. 

Haight, a resident of New York, owned bonds of defendant 
from the interest on which the Company had deducted five 
per cent. for a federal tax which the Court held to be an 
income tax, payable by Haight. No question of assessment 
or notice was raised, nor of impairment of contract, but the 
only question litigated was this: Did the Company agree 
with Haight to pay this tax for him? The Court held that 
it did not. 

This case is not referred to in Murray vs. Charleston. 

U. S. vs. R. R. Co., 17 Wallace, p. 332. 

This follows Jlaight vs. R. R. Co., 6 Wallace, 15, but 
decides that bonds of the railroad company, owned by the 
city of Baltimore, are not subject to federal taxation, and that 
consequently the United States could not recover against 
the Company. This case is not referred to in Murray vs. 
Charleston. 

National Bank vs. Commonwealth, 6 Wallace, 353. 

The tax here sustained was expressly authorized by the 
National Banking Act, which was in itself the charter of the 
bank, and consequently the sharcowners took their stock 
with this liability written into the certificates. 

Savings Bank vs. United States, 19 Wallace, 227. 

The bank had added a certain amount in cash to its sur- 
plus, and the act of congress made it taxable at five per cent. 
This case simply affirms that the tax could be collected from 
the bank by an ordinary action of debt without an assess- 
ment. 
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It is to be observed, however, that the tax was on money 
(Bank vs. U. S., 19 Wallace), and therefore no assessment 
was necessary, as it necessarily furnishes its own valuation. 
Besides, the bank had notice and an opportunity to be heard 
to contest the validity of the tax, all of which requirements 
are wanting in the case at bar. 

Nevertheless, on page 241, a vigorous dissent by Trustees 
Bradley and Field is recorded, because there had been no 
assessment made as a foundation for the tax. 


United States vs. Ferary, 93 U.S., p. 625. 

This was the case of a tax on a distiller, rated according 
to the capacity of the distillery, and simply holds that the 
survey, until changed, is conclusive. The Court say, page 
628, ‘“‘and such capacity is ascertained, and information of 
“it is given to the distiller before he commences his manu- 
‘“‘ facture.” | 

King vs. United Stutes, 99 U.S., p. 229. 

This case affirms Dollar Suvings Bank vs. U. S., 19 Wallace, 
227. The only point before the Court was this: A revenue 
collector had received a tax from a railroad company, which, 
it was claimed, had not been assessed to it, and, having 
failed tc return it to the United States Treasury, his sureties 
contended that they were not liable therefor. 


U.S. vs. Brie Railway Co., 107 U.8., p. 1. See, also, 
106 U.8., 327. | 
Here the company was liable to a tax of five per centum 
to the United States on all interest paid on its bonds, and 
it was held that this might be collected by suit under Dollar 
Savings Bank vs. U. S., 19 Wallace, p. 700. 


JAMES W. M. NEWLIN, 
Attorney for Appellant, 
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APPENDIX. 


CITY oF CHESTER q 


SUPREME COURT U.S. 
October Term, 1889. 
No. 1498. 


ve, 


COMMONWEALTH OF PENNSYL- 
VANIA. : 


City AND CouNTY OF PHILADELPHIA, &s. 


James W. M. Newlin, being duly sworn according to law 
deposes and says that the paper printed on the transcript of 
the record of this cause on page 14, and entitled “ Defend- 
ant’s Findings of Law,’ was handed by deponent to the 
Court of Common Pleas of Dauphin County upon the trial, 
together with the specifications of appeal printed on pages 
4,5 and 6 of the transcript of the record herein, which 
specifications of appeal were filed February 14, 1887, as 
appears by the docket entries, page 3, and were also for- 
mally offered in evidence on the trial (see page 11 of record). 
These points were simply handed up to the Court on the 
trial, and had not been previously filed, and it was unneces- 
sary, according to the practice of the Court, to have said 
paper marked, filed by the Prothonotary. Deponent fur- 
ther says that it appears by the record, page 13 stenogra- 
phers notes, that four appeals of the City of Chester were 
tried at the same time. These appeals were for different 
years, and the delay in trial was caused by the former 


Attorney-General not being willing to try the same, not- 
| the fact that the City of Chester wished the 
cases disposed of, because, under the Pennsylvania statute, 
if anv portion of the tax is not due it bears twelve per cent. 
interest until payment, and the City of Chester may be 


required TO pay, In addition tnereto, a penalty ot ten per 
eent.. nud a further commission of. five per cent. to the 


— , | } ? yt ° ’ - . a ‘ ae a) - 
Denonent further savs that suortiv aiter tue writ of error 
" . ~ - I “ - . ~~. = " 
Was aiiowed herein. he re nested the Attorney-General to 
a 


‘tt to advance the cause so that it 

cht be heard without delay, and again in December last 
the Attorney-General forced to trial another appeal of the 
Citv of Chester from the same tax for another year, not- 
vithstanding the objection then made in court, that no fur- 
rher cases ought to be tried until the Attorney-General had 


: = b | 


iverled himselfof the privilege aceorded lim by the Supreme 
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James W. M. Newt .. 
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-Sonreme Court of the United States 


Bell’s Gap Railroad Company 


Commonwealth ol Pennsylvania 
No. 1497 OCTOBER TERM, 1889. 


City of Chester 


V3. 


Commonwealth of Pennsylvania. 
L No. 1498 OCTOBER TERM, 1889. 
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Error to Supreme Court of Pennsylvania. 


Sur motions of the Attorney General of Pennsyivania— 


1. To revoke the alloeatur and quash the writ of error. 
2. To dismiss the cause. 
3. To affirm the — below. 


a — 


BRIEF on behalf of W. W. leanitn Plaintif in Mrror, in 
Jennings vs. Coal Ridge Improvement and Coal Co., No. 1242, 
October Term, 1889, in the Supreme Court of the United 
States. 


M. E. OLMSTED, 
in: WAYNE MACVEAGH, 
Counsel for W. W. Jennings. 


In the Supreme Court of the United States 


BELL’S GAP RAILROAD COMPANY 
vs. 


COMMONWEALTH OF PENNSYLVANIA, 
No. 1497, OCTOBER TERM, 1889. 


CITY OF CHESTER 
vs. 
COMMON WEALTH OF PENNSYLVANIA, 
No. 1498, OCTOBER TERM, 1889. 


ERROR TO THE SUPREME CoURT OF PENNSYLVANIA. 


SUR MOTIONS OF ATTORNEY GENERAL OF PENN- 
= SYLVANTA. 
(1) To revoke the allocatur and quash the writ of error. 
(2) To dismiss the cause. 
(3) To affirm the judgment below. 


BRIEF 


Ow BEHALF oF W. W. JENNINGS, PLAINTIFF IN ERROR IN 
JENNINGS vs. CoAL RiIpGeE IMPROVEMENT AND Coat ComM- 
pany, No. 1242 OcroBer Term, 1889, ix tHe U. S. Su- 
PREME COURT. 


In the questions raised by the Attorney General as to the 
records in the cases of the City of Chester and Bell’s Gap 
Railroad Company, involved in his motion to revoke the 
allecaturs and quash the writs of error in those cases, W. 
W. Jennings has no interest nor concern whatever. But, in 
his motions to dismiss and affirm, the learned Attorney Gen- 
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eral, speaking of the federal questions sought to be raised in 
those cases, avers that, “They were so manifestly decided 
right, and are in themselves so frivolous, that no argument 
thereof is necessary.” And in his brief in support of the said 
motions he has introduced an argument upon the questions 
involved in Jennings vs. The Coal Ridge Improvement and Coal 
Company, which argument, if sustained, will result greatly to 
the prejudice of the plaintiffin error in said case. The Penn- 
sylvania statute of June 30, 1885, (P. L. 193,) in its first sec- 
tion declares that all mortgages, &c., “shall be and hereby 
are taxable for State purposes at the rate of three mills on 
every dollar of the value thereof annually.” The term 
“value” as used in Pennsylvania taxing statutes, means 
actual value, and requires an assessment; Commonwealth vs. 
Lehigh Valley Railroad Company, 104 Pennsyivama, 91. 
Further provisions of the statute of 1885 and other laws in 
force provide the means of ascertaining the actual value of 
mortgages, &c., with notice to the owner and the right of 
appeal. The statutes composing the system are thus referred 
to by Clark, J.,in Com. vs. Lehigh Valley R. R. Co., 104 Pa., 
100: 


“The fourth section of the act of 15th May, 1841, requires the 
assessors to value ‘all objects of taxation, according to the actual 
value thereof, and at such rates and prices for which the same 
would separately bona fide sell.’ The oath of office which is ad- 
ministered to the assessors, under the 9th section of the Act of 

27th July, 1842, obligates that officer to value all taxable prop- 
erty at the rate or price which he shall, ‘after due examination 
and consideration, believe the same would sell for, if sold singly 
and separately, at a bona fide sale, after full public notice.’ The 
3d section of the Act of 15th May, 1841, provides that if any 
assessor, or assistant assessor, shall knowingly and intentionally 
assess, rate, or value any property ‘at more or less than he shall 
know and believe to be the just cash value or rate thereof, he 
shall be guilty of a misdemeanor, «c.” 


These statutes provide for notice to the owner and the 
right of appeal from the valuation thus made. 
It is one of the facts found in the Jennings case that the 
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assessment of mortgages issued by individuals and of those 
issued by foreign corporations, when owned by residents of 
Pennsylvania, is at their actual value. These constitute the 
larger part of the mortgages within the State. But the 
fourth section of the statute of 1885 withdraws the mort- 
gages issued by corporations of Pennsylvania from the general 
plan of assessment, and requires that, upon the payment of 
any interest, the treasurer of the corporation shall assess the 
bonds arbitrarily at their nominal or par value, and deduct 
the tax thereon from the interest due the bond holder; there 
being no provision for notice to the bond holder and no right 
of appeal afforded him if he had notice. This provision 
has given rise to a vast amount of litigation. The bond 
holders protested against this arbitrary valuation and taxa- 
tion. Where deduction of the tax was attempted by the cor- 
porations they either accepted the reduced amount under 
protest or refused to accept it, and brought suit for the full 
amount. The Commonwealth of Pennsylvania, on the other 
hand, instituted claims against all of the corporations, claim- 
ing that they were responsible for the tax, whether or not 
they succeeded in collecting it from the bond holders. 

The first case between the Commonwealth and a corpora- 
tion was the one against the Delaware Division Canal Com- 
pany,in which the said fourth section of the act of 1885 was 
declared unconstitutional by the Court of Common Pleas of 
Dauphin County. Upon a writ of error taken by the Com- 
monwealth it was argued in the Supreme Court of Pennsyl- 
vania in June, 1888, the federal questions involved being 
fully discussed. That court (there being four judges upon 
the bench at that time) is understood to have been equally 
divided and a re-argument was ordered. Eventually the 
trial court was reversed and the constitutionality of the act 
sustained; 123 Penna., 594. In the opinion of Clark, 
J., in that case, no specific mention is made of the federal 
questions involved; but in the later case of Lehigh Valley 
R. R. Co. vs. The Commonwealth, 25 Weekly Notes of Cases, 24, 
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the same learned judge, after enumerating the several par- 
ticulars in which the fourth section of the act of 1885 was 
alleged to violate the provisions of the federal Constitution, 
says: 


“The opinion filed in Commonwealth vs. Delaware Di- 
vision Canal Company, supra, is confined mainly to the dis- 
cussion of the question of the alleged conflict of the fourth 
section of the act of 1885 with the Constitution of this State; 
but the considerations which prevailed in the discussion of 
that question were then, and are now, supposed to be sufh- 
cient in the main to establish its consistency with the pro- 
visions of the federal Constitution.” 


Through the allowance of Judge Bradley, the Delaware 
Division Canal Company obtained a writ of error, and that 
case is now before this court, being number 1092 upon the 
present docket for October Term, 1889. The case of Com- 
monwealth vs. Lake Shore & Michigan Southern Railway Com- 
pany was argued and decided at the same term of court, and 
that writ of error being allowed, stands now as No. 1154 upon 
the present docket of the court. Those were both cases in 
which the attempt was made by the State to recover the tax 
from the corporation. 

Jennings vs. Coal Ridge Improvement and Coal Company is 
a case in which a bondholder sues for his full interest, al- 
leging the violation of sundry provisions of the Federal 
Constitution by the act of 1885, under which the corporation 
endeavored to withhold a portion of said interest in the form 
of a tax. His bonds were shown to be worth not more than 
seventy-five cents on the dollar, and yet were required by the 
act to be assessed and taxed arbitrarily at their par value. 
The federal questions involved briefly stated were, that by 
reason of the arbitrary, unjust, and discriminating method 
of assessment provided by the fourth section of the act of 
1885, Jennings was denied “the equal protection of the laws” 
guaranteed by section 1, of Article XIV, of the Amendments 
to the Federal Constitution; that deduction of the so-called 
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tax from the interest due him upon an excessive valuation 
of his bonds, of which he had no notice and from which he 
had no right of appeal, amounted to a deprivation of prop- 
erty “without due process of iaw,” and was, therefore, for 
that reason also, in violation of the said fourteenth Amend- 
ment; and that by requiring the treasurer of the corpo- 
ration to withhold from him a sum which, by the terms 
of his bonds, and the mortgage whereby they were secured, 
was lawfully his due, the act of 1885 impaired the obliga- 
tion of the contract, and was, therefore, in conflict with sec- 
tion 10, of Article I, of the Constitution of the United 
States. As will readily appear from the opinion of the trial 
judge, which is printed herewith, these points were not only 
fairly raised, but were actually, with the exception of the one 
last mentioned, decided in favor of Jennings and against the 
constitutionality of the act. In the Supreme Court of Penn- 
sylvania the Coal Ridge Improvement and Coal Company 
assigned as error the affirmance by the trial court of the 
points submitted by Jennings, raising the federal questions 
above stated. The Supreme Court of Pennsylvania entered 
into no discussion of the points, but sustained the assign- 
ments of error and reversed the trial court in the following 


per curiam opinion, filed June 28, 1889, (net-peponted):/ a 7” 


“The question presented by this record has been so recently 
considered and discussed, that any further comments are unnec- 
essary. See cases of Com. vs. Delaware Division Canal Company ; 
Com. vs. Lake Shore and Michigan Southern Railway Company ; 
Com. vs. City of Chester, and Com. vs. Bell’s Gap Railroad Com- 
pany. These cases were so recently decided that they have not 
yet appeared in our State reports, but see 23, W. N. C., 216. 
J udgment reversed and judgment is now entered for $570 and 
costs. 


These federal questions having been decided against the 
Commonwealth in two of her own courts, and having been 
deemed by her own Supreme Court of sufficient importance 
to require a second argument before final decision, are not to 
be considered, as urged by the Attorney General, “in them- 
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selves so frivolous that no argument thereof is necessary” 
here. ‘They are directly involved in more than one hundred 
and fifty suits now pending in different Pennsylvania courts, 
and affect the rights of every bondholder in the State. If 
this court shall find that no federal questions are specified 
in the appeals of the City of Chester and Bell’s Gap Railroad 
Company, Jennings has no concern with them; butif it shall 
be found that both or either of those cases do involve all or 
any of the federal questions herein mentioned, it is respect- 
fully requested that judgment upon them shall be suspended 
until an opportunity shall be afforded us for full argument 
thereof. This request seems the more reasonable from the 
fact that the case of Jennings precedes upon the argument 
list of this court, by more than two hundred and fifty num- 
bers, the cases in which the attack is made. 
M. E. OLMSTED, 
| WAYNE MACVEAGH, 
Attorneys for W. W. Jennings, Plaintiff in Error. 


W. W. JENNINGS In the Court of Common 

| v8. Pleas of Northumberland 

THE Coat RipGE IMPROVEMENT County. No. 25, February 
AND Coal COMPANY. T., 1888. 


The act of June 30, 1885, (P. L. 193,) in its first section, enacts “that all mort- 
gages - aa shall be and are hereby taxable for State purposes 
at the rate of three mills on the dollar of the value thereof annu- 
ally; ’’ being but a repetition of the 17th section of the act of June 7, 1879, 
and the-first section of the act of June 10,1881. Having: thus made alk 
mortgages taxable, the act of 1885 leaves mortgages issued by individuals, 
and mortgages issued by foreign corporations not doing business in Penn- 
sylvania, to be assessed in the hands of the holders under former general 
laws in relation thereto, which laws require them to be assessed ‘‘according 
to the actual value thereof, and at such rates and prices for which the same 
would separately dona fide sell.’’ (See section 4, act of May 15, 1841, P. L. 
394, and section 9, act of July 27, 1842, P. L. 445,) of which assessment 
the owner is required to be notified, and from which he is given the right 
of appeal. (See act of April 15, 1834, P. L. 512, section 8-16.) 


But mortgages issued by corporations chartered by, or doing business in, Pennsy}- 
vania are by the fourth section of the act of 1885, required to be assessed 
arbitrarily at their nominal or par value, upon the payment of interest, by 
the treasurer of the corporation, who is commanded to deduct the tax thus 


assessed from the interest paid. 

There are a great many mortgages owned by residents of Pennsylvania and taxa- 
ble under the first section of the act, which, having been issued by foreign 
corporations not doing business here, are not subject to the provisions of 
the fourth section, and the actual value of many of them is below their 
nominal or par value. 

The actual value of mortgages issued by corporations of Pennsylvania differs from 
their nominal or par value, in some cases being above, and in other cases 
being below the par value. 

The Plaintiff, a resident of Harrisburg, Pennsylvania, owned bonds of the par value 
of $20,000, (but whose actual value was not greater than three fourths of 
their par value,) issued by defendant corporation and secured by mortgage 
upon part of its property. By the terms thereof, there was due as interest 
December 1, 1887, $600, which amount was tendered, less $30 deducted 
for State tax, under’section 4 of the act of 1885. The tender having been 
refused, and suit brought for the recovery of the full amount of interest, 
Held— . 

{1.) That the only tax to which bonds and mortgages are made subject by the 
act of 188¢, is an annual tax upon the actual value thereof, of which 


, 
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there must be a legal assessment or ascertainment, with notice to the 
owner and right of appeal before any tax can lawfully be due. There 
having been no such assessment of Plaintiff's bonds, no tax was due 
December 1, 1887, and the company was not authorized to withhold any 
portion of the interest due. 

(2.) The first section of the act of 1885 provides but one class of taxable mort- 
gages, namely, “ail mortgages,’’ but the fourth section produces a want of 
uniformity in the taxation of members of the same class, as in the method 
of assessment it discriminates between mortgages issued by corporations of 
Pennsylvania, which are to be assessed at their nominal value, and mortgages 
issued by individuals, which are to be assessed at their actnal value; also 
between mortgages issued by corporations of Pennsylvania, which are to 
be assessed at their nominal value, and mortgages issued by corpora- 
tions of other States but owned by residents of Pennsylvania, which are to 
be assessed at their actual value, and also between different mortgages is- 
sued by corporations of the State of Pennsylvania, some of which are re 
quired to be assessed above, and others below, their actual value. The 
fourth section is, therefore, in violation of section 1, of Article IX, of the 
Constitution of Pennsylvania, which requires that ‘all taxes shall be uni- 
form upon the same class of subjects within the territorial limits of the au- 
thority levying the tax.’’ 

(3-) The said fourth section, because of the arbitrary and discriminative method of 
assessment therein provided, without notice to, or the right of appeal on 
the part of, the holder of the property taxed, is also 1n conflict with section 
1, of Article XIV, of the amendments to the Constitution of the United 
States, which provides that “no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States. 
Nor shall any State deprive any person of life, liberty or property without 
due process of law, nor deny to any person within its jurisdiction the equal 
protection of the laws.”’ 

{4.) For the same reason the said section is in conflict also with the provisions of 
Article V, of the Amendments to the Constitution of the United States, 
which provides that ‘‘no person shall * * * * be deprived 
of life, liberty or property without due process of law.”’ 

{5.) For the same reason it is also in violation of section 9, of Article I, of the 
Constitution of Pennsylvania, which provides that no person shall be ‘“de- 
prived of his life, liberty or property unless by the judgment of his peers 
or the law of the land.”’ 

(6) The fourth section of the act of 1885 being unconstitutional, it is, in legal 
contemplation, as inoperative as if it had never been passed, and afforded 
neither authority nor protection to the defendant corporation in deducting 
a tax of three mills from the interest due, and the plaintiff is entitled to re- 
cover the full amount thereof. 

M. E. Olmsted for the Plaintiff. 
S. P. Wolverton for the Defendant. 
Hon. Wm. M. Rockefeller, President Judge of the Court of Common Pleas of 
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Northumberland county, being engaged in the trial of other causes, called in Hon. 
C. A. Mayer, President Judge of the 25th Judicial District, who heard this case, 
and on the roth day of February, 1888, filed the following opinion : 


This suit was instituted by W. W. Jennings against the Coal 
Ridge Improvement and Coal Company, to recover the sum of 
six hundred dollars, being the semi-annual interest due Decem- 
ber 1st, 1887, on $20,000 of the first mortgage bonds of said cor- 
poration of the denomination of $500 each. | 

The case has been submitted to the court, without the inter- 
vention of a jury, under the provisions of the act of Assembly of 
April 22d, 1874, which requires that the decision of the court 
shall state separately and distinctly the facts found, the answers 
to any points submitted in writing by counsel and the conclusions 
of Jaw. 

The evidence in the case appears in the depositions which have 
been taken, and there is practically no dispute about the facts, 
the questions that arise being principally legal ones. 

From the evidence I find the following facts: 

W. W. Jennings, the plaintiff, is a resident of Harrisburg, Pa., 
and was the owner on the Ist day of December, 1887, of forty 
first mortgage bonds, of the denomination of $500 each, making 
$20,000, of the Coal Ridge Improvement and Coal Company, the 
defendant, a corporation of the State of Pennsylvania, doing 
business in the county of Northumberland. By the terms of 
these bonds, which were registered, and the mortgage securing 
the same, there was due the plaintiff, on the Ist day of December, 
1887, the sum of $600, being six months interest on said bonds. 

The plaintiff made demand upon the company for the pay- 
ment of this interest, to wit, the sum of $600, to which defendant 
responded by tendering to the plaintiff the sum of $570, being 
the interest, less the sum of $30, which the defendant claimed to 
deduct as a tax of three mills upon the nominal value of the 
bonds. This tax was deducted under the provisions of an act 
of Assembly approved June 30th, 1885, entitled, “ A further sup- 
plement to an act entitled an act to provide revenue by tixation,” 
approved the 7th of June, one thousand eight hundred and 
seventy-nine. 

The only sections of this act, which are material in this con- 
troversy, are the first and fourth sections and the proviso to the 
sixth section, which are as follows: 
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“Section 1. Be it enacted, &c., That all mortgages, money owing 
by solvent debtors, whether by promissory note, or penal or 
single bill, bond or judgment, also, all articles of agreement and 
accounts bearing interest, owned or possessed by any person or 
persons whatsoever, (except notes or bills for work or labor done, 
and all obligations given to banks for money loaned and bank 
notes,) and all public loans or stock whatsoever, (except those 
issued by this Commonwealth or the United States,) and all 
moneys loaned or invested in any other State, and all other 
moneved capital in the hands of individual citizens of the State, 
shall be and are hereby taxable for State purposes at the rate of 
three mills on the dollar of the value thereof annually ; provided 
that the same shall, after the passage of this act, be exempt from 
all taxation, except for State purposes; Provided, The provisions 
of this act shall not apply to building and loan associations.” 

“Section 4. That hereafter it shall be the duty of the treasurer 
of each private corporation, incorporated by or under the laws of 
this Commonwealth, er the laws of any other State, or the United 
States, and doing business in this Commonwealth, upon the pay- 
ment of any interest upon any scrip, bond or certificate of in- 
debtedness, issued by said corporation to residents of this Com- 
wealth, and hela by them, to assess the tax imposed and provided 
for State purposes upon the nominal value of each and every 
evidence of debt, and to report on oath, annually on the last Mon- 
day of November to the Auditor General the amount of indebted- 
ness of the corporation owned by residents of this Common- 
wealth, as nearly as the same can be ascertained; and it shall be 
his further duty to deduct three mills on. every dollar of the 
interest paid as aforesaid and return the same into the State 
Treasury within fifteen days after the 21st day of December in 
each year; and his compensation for his services shall be the 
same that city and borough treasurers receive for similar services; 
and for every failure to assess and pay said tax and make report 
as aforesaid, the Auditor General shall add ten per centum as a 
penalty to the amount of the tax; in payment of said tax by a 
corporation, the bonds, certificates or other evidences of indebted- 
ness issued by it shall be exempt from all other taxation in the 
hands of the holders of the same.” 

“SEcTION6. * * * * * * Provided, that the taxable 
persons shall not include in said return the obligations of public 
or private corporations, the tax upon which is required by law 
to be collected from the holder of ‘such obligation and paid into 
the State Treasury by the corporation.” 


The first section of the act of June 30th, 1885, is an exact 
copy of the seventeenth section of the act of June 7th, 1879, 
and the first section of the act of June 10th, 1881, with the ex- 
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ception of the omission of bank shares, which are made the sub- 
ject of a separate section, the second section. 

Under these two sections of 1879 and 1881, it has been decided 
by the Supreme Court in the case of the Commonweatth vs. The 
Lehigh R. R. Co., 8 Out. 89, that the word “value” as used in 
these acts meant the actual value and not the nominal or par 
value of bonds and mortgages, and that a legal ascertainment of 
that value was essential to the assessment of a valid tax. 

I find as a fact, that the actual value of the bonds of the Coal 
Ridge Improvement and Coal Company is not greater than three 
fourths of their par value, and that the interest on the bonds of 
said company of late years has been paid from the earnings of 
that portion of this company’s property not covered by the 
mortgage. 

I find also fram the evidence that the actual value of corpora- 
tion securities held by individuals differ from their nominal or 
par value. Insome cases it is below and in other cases above par. 

I further find that the securities issued by foreign corporations 
not doing business in Pennsylvania and held by residents of 
Pennsylvania, and those issued by individuals and owned in 
Pennsylvania, are assessed at their actual value. 

I further find that there are a great many bonds of foreign 
corporations not doing business in Pennsylvania, held by resi- 
dents of Pennsylvania, the actual value of many of which bonds 
is much below their par value. 

PLAINTIFF’s Points AND ANSWERS OF THE Court. 

1. By the fourth section of the act of June 30th, 1885, the 
Defendant was authorized to deduct from interest due to Plain- 
tiff only a tax of three mills upon said interest. 

Answer of the Court: Refused. 

2. The only tax to which bonds and mortgages are made sub- 
ject by the act of June 30th, 1885, is an annual tax upon the 
actual value thereof, and before any tax can be lawfully due 
upon any bond or mortgage there must be a legal assessment or 
ascertainment of its actual value, with notice to the owner and 
right of appeal. There having been no such assessment of the 
Plaintiff’s bonds, no tax was due December 1, 1887, and the De- 
fendant company was therefore not lawfully authorized to with- 
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hold any portion of the interest due by the terms of the bonds 
and mortgages securing them. 

Answer of the Court: Affirmed. 

3. The first section of the act of June 30th, 1885, rendered all 
mortgages, bonds, &c., taxable at three mills on their actual 
value. Mortgages issued by individuals and mortgages issued 
by corporations not doing business in Pennsylvania, but owned 
by residents of Pennsylvania, are assessed under the general 
laws of the Commonwealth at their actual value, with notice to the 
owner of the property and the right of appeal; but, by the fourth 
fourth section of the act of 1885, bonds and mortgages issued by 
corporations of the State of Pennsylvania, including those owned 
by the Plaintiff, are required to be assessed arbitrarily at their nomi- 
nal or par value, with nonotice to the holder and no right of appeal. 
This discrimination in the mode of assessment of different sub- 
jects of the same class is in violation of section 1, of Article [X, 
of the Constitution of Pennsylvania, which requires that “all 
taxes shall be uniform upon the same class of subjects within 
the territorial limits of the authority levying the same.” 

Answer of the Court: Affirmed. 

4. By the fourth section of the act of 1885, all bonds and mort- 
gages issued by corporations of the State of Pennsylvania are re- 
quired to be assessed and taxed arbitrarily upon their nominal 
value, without notice to the owner or the right of appeal. By 
reason of such arbitrary assessment, the mortgage bonds owned 
by Plaintiff, whose actual value is at least twenty-five per cent. 
below their nominal value, as well as all other bonds issued by 
corporations of Pennsylvania, and whose actual value is les3 than 
their nominal value, are required to pay the same tax as other 
bonds issued by corporations of Pennsylvania whose actnal value 
is much above their nominal or par vaiue, in some instances 
being nearly double the actual value of Defendant’s bonds. By 
reason of its requiring such arbitrary assessment, the act is in 
conflict with section 1, Article IX, of the Constitution of Penn- 
sylvania, which requires that “all taxes shall be uniform upon 
the same class of subjects within the territorial limits of the 
authority levying the same.” 


Answer of the Court: Affirmed. 
5. By the first section of the act of 1885, all bonds, mortgages, 
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&c., owned by residents of Pennsylvania, are made taxable at 
three mills upon their actual value. Under the general laws of 
the Commonwealth all such property is to be assessed at its ac- 
tual value with notice to the owner, and the right of appeal to 
the county commissioners, whose action is in turn reviewed by 
the State Board of Revenue Commissioners, except as to bonds 
and mortgages issued by corporations created by or doing busi- 
ness in Pennsylvania, which are by the provisions of the fourth 
section of the said act, drawn out from the general plan of as- 
sessment and required to be assessed arbitrarily at their nominal 
or par value. By reason of the discrimination thus made be- 
tween the assessment of mortgages issued by corporations of the 
State of Pennsylvania, and those issued by individuals and for- 
eign corporations, and by reason of the arbitrary assessment of 
bonds and mortgages issued by Pennsylvania corporations whose 
actual value is less than their nominal or par value as in the case 
of plaintiff, at the same price as other bonds issued by Penn- 

sylvania corporations, whose actual value is much greater 

than their nominal or par value, the said fourth section is in 

conflict with section 1, Article XIV, of the amendments to the 

Constitution of the United States, which provides that “no State 

shall make or enforce any Jaw which shall abridge the privileges 

or immunities of citizens of the United States; nor shall any 

State deprive any person of life, liberty or property, without due 

process of law, nor deny to any person within its jurisdiction 

the equal protection of the laws.” 

Answer of the Court: Affirmed. 

6. For the reasons stated in point 5, the act of 1885, is in vio- 
lation of section 9, of Article I, of the Constitution of Pennsy!- 
vania, which provides that no person shall be deprived of his 
life, liberty, or property, unless by the judgment of his peers, or 
the law of the land. 

Answer of the Court: Affirmed. 

7. For the reasons stated in point No. 5, the act of 1885, is 
also in conflict with the provisions of Article V, of the amend- 
ments to the Constitution of the United States, which provides 
that “no person shall be * * * * deprived of life, liberty, 
or property, without due process of law.” 


Answer of the Court: Affirmed. 
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8. For the reasons stated in point No. 5, the act of 1885, is in 
conflict with section 10, of Article I, of the Constitution of Penn- 
sylvania, which provides that private property shall not be 
taken or applied to public use without authority of law, and 
without just compensation being first made and secured. 

Answer of the Court: Refused. This provision of the Consti- 
tution relates to the exercise of the right of eminent domain and 
is not a limitation upon the taxing power. 7 

9. As there had been no lawful assessment of plaintiff’s bonds, 
and no tax was thereon due to the Commonwealth of Pennsyl- 
vania upon the first day of December, 1887, the act of June 30, 
1885, if it required the treasurer of the corporation, defendant, 
to retain or withhold any sum whatsoever, from the said inter- 
est, is void, because in conflict with section 10, of article I, of 
the Constitution of the United States, which forbids the States 
to pass any law impairing the obligation of contracts. 

Answer of the Court: Refused. 


CONCLUSIONS OF LAW. 


1. The fourth section of the act of June 30, 1885, is violative 
of Article 1X, of the Constitution of Pennsylvania, which re- 
quires that ‘“‘all taxes shall be uniform upon the same class of 
subjects within the territorial limits of the authority levying the 
same.” Prior to the adoption of the present Constitution, the 
whole matter of taxation was committed to the discretion of the 
Legislature. It might be levied upon such property and in such 
proportion as the Legislature saw fit. As was said by Wood- 
ward, C. J.,in the case of Maltby vs. Reading & Columbia Railroad 
Co., (2 P. FL S., 145,) decided in 1866, “the power of taxation, 
which is the corner-stone of the Government, is lodged exclu- 
sively in the Legislature, and depends wholly on the discretion 
of that department.” But this legislative discretion no longer 
exists to its full extent, and its exercise is restricted by the con- 
stitutional provision which requires equality and uniformity in 
the imposition of the public burdens. The Constitutions of 
many of the States contain similar provisions enforcing this 
principle of equality and uniformity. In some the provision is 
“that taxation shall be equal and uniform throughout the 
State.” In others, that “the Legislature shall provide a uniform 


such county or city.” 
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rule of taxation,” or “that the rule of taxation shall be uniform.’, 
The general principle intended to be enforced by these constitu- 
tional provisions is that taxes shall be assessed according to 
some rule of apportionment, so that the owners of one species 
of property shall pay the same amount as another owner of the 
same kind of property. In the Constitution of the State of 
Ohio, which provides for taxation by a uniform rule, the Su- 
preme Court of that State, in construing this provision, says: 
“ Taxation is required to be by a uniform rule; that is, by one 
and the same unvarying standard.” Taxation by a uniform 
‘rule requires uniformity not only in the rate of taxation, but 
also uniformity in the mode of assessment upon the taxable val- 
uation. Uniformity in taxing implies equality in the burden of 
taxation, and this equality of burden cannot exist without uni- 
formity in the mode of assessment as well as the rate of taxation. 
(Exchange Bank of Columbus vs. Ohio, 3 O. S. Rep., 1.) In the City 
of Zanesville vs. Richard, from the same State, (6 Ohio St. Rep., 
589,) the Supreme Court used the following language: “ The 
General Assembly is no longer invested with the discretion to 


apportion the tax and to determine upon what property and in 


what proportion it shall be laid. A uniform rate per cent. must 
be levied upon all property subject to taxation according to its 
‘true valuation money, 80 that all may bear an equal burden.” 
In Township of Pine Grove vs. Talcott, (19 Wall. U. S. Rep., 666,) 
which was a case that arose under the Constitution of the State 
of Michigan, that contains a provision that “the Legisla ure shall 
provide a uniform rule of taxation,” Justice Swayne, in speak- 
ing of this clause of the Michigan Constitution, says: “The 11th 
clause of the same article declares that the Legislature shall pro- 
vide a uniform rule of taxation, except as to property paying 
specific.taxes, and that taxes shall be levied upon such property 
as shall be prescribed by law. The object of this provision was 
to prevent unjust discrimination. It prevents property from be- 
ing classified and taxed as classed by different rules. All kinds 


‘of property must be taxed uniformly, or be entirely exempt. 


The uniformity must be co-extensive with the territory to which 


the tax applies If a State tax, it must be uniform all over the 


State. If a county or city tax, it must be uniform throughout 
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In Knowlton vs. The Supervisors of Rock County, (9 Wis. Rep.,. 


410,) the section of the Wisconsin Constitution requiring uni- 


formity of taxation underwent a thorough examination, and the 


Supreme Court of that State laid down the following proposi- 
tions: “ The Constitution of the State requires as a rule in levy- 
ing taxes, that the valuation must be uniform and in all cases 
alike or equal, operating alike upon all the taxable property 
throughout all the territorial limits of the State or municipality 
within which the tax is to be raised. And where the Legislature 
prescribed a different rule, the act is a departure from the Con- 
stitution, and therefore void.” 

“The Constitution has fixed one unbending uniform rule of 
taxation for the State, and property cannot be classified and 
taxed as classed by different rules.” 

In the Attorney General vs. The Winnebago Lake and Fox River 
Plank Road Company, (11 Wis. Rep. 42,) the Court say, “that 
those who framed the Constitution of that State did provide that. 


whatever property was made taxable at all should be taxed by a 


uniform rule, which was designed to secure equality in the bur- 
dens as between the different kinds of taxable property, but of 
course not as between property taxable and that not taxable.” 

In the case of Gilman vs. City of Sheboygan, (2 Black, 518,) the 
Supreme Court of the U.S. affirmed the soundness of the con- 
clusions of the Supreme Court of Wisconsin in these eases. 

We are aware that it is an axiom in American jurisprudence 
that a statute, which is said to be in conflict with the Constitu- 
tion of the State, is not to be pronounced void upon this ground, 
unless the repugnancy to the Constitution beclear. Every doubt 
is to be resolved in support of the enactment. But in view of 
these authorities we are of the opinion that the fourth section of 
the act of June 30, 1885, is in conflict with Article IX of the 
Constitution in the following particulars: _ | 

1. As between mortgages issued by corporations of Pennsyl- 
vania, which are to be assessed at their\nominal value and mort- 
gages issued by individuals which are to be assessed at their ac- 
tual value. In the former case the holder of a corporation bond 
secured by a mortgage, would, under the fourth section, have to 
pay three mills tax on the nominal value of his bond regardless: 
of its actual value, while the holder of an individual bond, or a 
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bond of a foreign corporation, secured by a mortgage, would 
only be called: on to pay three mills tax on the actual value of 
his bond, ascertained and determined by the machinery provided 
by law for that purpose. This want of equality and uniformity 
is apparent in the present case, which requires the holder of the 
bond of Defendant company to pay the three mills tax upon his 
bonds assessed at 100 cents on the dollar, when in fact their 
actual value is but 75 cents on the dollar. 

2. As between mortgages issued by corporations of Pennsyl- 
vania which are to be assessed upon their nominal value, and 
mortgages issued by corporations of other States, but owned by 
residents of Pennsylvania, which are to be assessed at their actual 
value. The evidence in this case shows that there is a large 
amount of bonds of foreign corporations owned and held by resi- 
dents of Pennsylvania, the actual value of which is much below 
their par value. But it is contended that notwithstanding the 
Constitutional requirement as to uniformity of taxation upon 
the same class of subjects, the Legislature has the power to de- 
fine classes. 

In support of the constitutionality of the fourth section of the 
act of June 30, 1885, it is contended that the classification of 
property for purposes of taxation, is left to the discretion of the 
legislative power, notwithstanding the constitutional provision 
as to uniformity of taxes upon the same class of subjects, and 
that if all the subjects in each class are taxed uniformly, the 
constitutional mandate is complied with. There can be no 
doubt of the power of the Legislatire to pass acts classifying 
subjects for the purpose of taxation, and where such classifica- 
tion does not violate the constitutional provision as to uniformity, 
they: will be sustained. The office of the constitutional provision 
is to deprive the Legislature of the right to arbitrarily select sub- 
jects for the purposes of taxation, and to prohibit arbitrary se- 
lection as contradistinguished from classification. To take part 
of a class of subjects, the whole being similarly conditioned, and 
subject it to a different or greater rate of taxation than is im- 
posed on the balance of the same class, is an arbitrary exercise 
of the Legislative will and not aclassification. The Legislature 
cannot, by its mere fiat, convert part of a class into a class. But 
in the present case, no classification has been attempted. The 
first section of the act designates the subjects of taxation and 
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fixes the rate, and makes no discrimination between mortgages 
issued by corporations and those issued by individuals, or be- 
tween mortgages issued by corporations of this State, and those 
by corporations of another State. The only class of subjects 
made taxable by that section are “all mortgages.” The vice of 
the act consists not in the classification, but in providing differ- 
ent methods of ascertaining the value of different subjects of the 
same class. Part of the same class are assessed at their actual 
value by the first section, and a part at their nominal value by 
the fourth section. But conceding that the Legislature by the 
fourth section had classified mortgages issued by corporations, 
by placing them in a separate and distinct class, the tax assessed 
upon their nominal value would not be uniform, for the reason 
that there is a great difference between the nominal and actual 
value of mortgages issued by corporations of the State of Penn- 
sylvania. This will appear in the evidence taken on the part of 
the Plaintiff. 


The fourth section of the act of 1885 is in conflict with that 
provision of the Constitution of Pennsylvania which declares 
that “no person shall be deprived of life, liberty and property 
unless by the judgment of his peers or the law of the land,” 
and the Fourteenth Amendment to the Constitution of the Uni- 
ted States, which provides that no State “shall deprive any per- 
son of life, liberty or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection 
of the laws.” y 

It has been decided by the Supreme Court of the United 
States that corporations are persons within the intent of the 
clause in Section 1 of the Fourteenth Amendment to the Con- 
stitution of the United States, which forbids a State to deny to 
any person within its jurisdiction the equal protection of the 
laws. Santa Clara Co. vs. South Pac. Railroad, (U. S. Rep., Vol. 
118, page 396.) 

It is well settled that the words “the law of the land” have 
the same origin and are to the same effect as “due process of 
law,” in the bill of rights, in the Constitution of the United 
States, and it means judgment of law in its regular course of 
administration through courts of justice. Fetter vs. Wilt, 46 Pa. 
St. Rep., 460. It does not mean merely an act of the Legislature, 
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for that would abrogate all restriction or legislative power. 2 
Kent, 13, in note. 

“By due process” is meant one which, following the forms of 
law, is appropriate to the case, and just to the parties to be af- 
fected. It must be pursued in the ordinary mode prescribed by 
the law; it must be adapted to the end to be attained, and it 
must give to. the party to be affected an opportunity of being 
heard respecting the justice of the judgment sought. Without 
these conditions entering into the proceeding, it would be any- 
thing but due process if it touched life or liberty, it would be 
wanton punishment, or rather wanton cruelty; if it touched 
property, it would be arbitrary exaction. It is significant that 
the guarantee against the deprivation of property without due 
process of law is contained in the clause which guarantees 
against a like deprivation of life and liberty ; and it means that 
there shall be no proceeding against either without the observ- 
ance of all the security applicable to the case recognized by the 
general law, by those principles which are established in all con- 
stitutional governments, for the protection of private rights. 
Notice is absolutely essential to the validity of the proceeding in 
any case; it may be given by personal citation; and in some 
cases it may be given by statute, but given it must be in some 
form. If life and liberty are involved, there must be a regular 
course of judicial proceedings; so also where title or possession 
of property is in contention. But in the taking of property by 
taxation, the proceeding is more summary and stringent. The 
necessities of revenue for the support of government will not 
admit of delays attendant upon judicial proceedings in courts of 
justice. The statute fixes the rate of taxation upon the value of 
the property, and appoints officers to estimate and appraise the 
value. Due process of iaw in the proceeding is deemed to be 
pursued, when, after the assessment is made by the assessing 
officers upon such information as they may obtain, the owner is 
allowed a reasonable opportunity, at a time and place to be des- 
ignated, to be heard respecting the correctness of the assessment, 
and to show any errors in the valuation committed by the offi- 
cers. Notice to him will be deemed sufficient, if the time and 
place for hearing be designated by statute. But whatever the 
character of the proceeding, whether judicial or administrative, 
summary or protracted; and whether it takes property directly,. 
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or creates a charge or liability which may be the basis of taking 
it, the law directing the proceeding must provide for some kind 
of notice, and offer to the owner an opportunity to be heard. or 
the proceeding will want the essential ingredient of due process 
of law. Nothing is more clearly established by a weight of au- 
thority absolutely overwhelming than that notice and opportun- 
ity to be heard are indispensable to the validity of the proceed- 
ing.” County of San Mateo vs. Southern Pacific Railroad, Am. & 
Eng. R. R. cases, Vol. VIII, page 27, &e. 

In a case decided by the Court of Appeals of the State of New 
York, this question has been very fully and exhaustively pre- 
sented. The validity of an assessment for a public street im- 
provement was involved, and upon the decision of this question 
the case was determined. The validity of the law under which 
the assessment was made wasassailed. Mr. Justice Earl, deliver- 
ing the opinion of the Court, says: 

“The latter assessment could be made without any notice to 
or hearing of any person. The law requires notice, and a pro- 
vision for notice cannot be implied. Upon the assumption that 
the law was valid, there was ample authority for the commis- 
sioners to make the assessment without any notice or hearing.” 
(Stuart vs. Palmer, 74 N. Y., 186.) The judge proceeds: “Iam 
of the opinion that the Constitution sanctions no law imposing 
such an assessment without a notice to and a hearing, or an op- 
portunity of a hearing, by the owners of the property to be as- 
sessed. It is not enough that the owners may by chance have 
notice, or that they may, as a matter of favor, have a hearing. 
The law must require a notice to them and give them a right to 
a hearing, and an opportunity tu be heard. It matters not upon 
the question of the constitutionality of such a law, that the as- 
sessment has in fact been fairly apportioned. The constitutional 
validity of a law is to be tested not by what has been done under 
it, but what may by its authority be done. The Legislature may 
prescribe the kind of notice, and the mode in which it shall be 
given, but it cannot dispense with all notice.’ | 

‘The Legislature can no more arbitrarily impose an assess- 
ment for which property may be taken or sold than it can render 
a judgment against a person without a hearing. It is a rule 
founded on the first principles of natural justice, older than writ- 
ten constitutions, that a citizen shall not be deprived of his life, 
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liberty or property without an opportunity to be heard in de- 
fense of his rights, and the constitutional provisions that no per- 
son shall be deprived of these without due process of law, has its 
foundation in this rule. This provision is the most important 
guarantee of personal rights to be found in the Federal or State 
Constitutions. It is a limitation upon'‘arbitrary legislation. No 
citizen, shall arbitrarily be deprived of his life, liberty or prop- 
erty. This the Legislature cannot do or authorize to be done. 
“Due process of law is not confined to any judicial proceedings, 
but extends to every case which may deprive a citizen of his life, 
liberty or property, whether the proceeding be judicial, admin- 
istrative, or executive in its nature. This great guarantee is al- 

rays and everywhere present to protect the citizen against arbi- 
trary interference with these sacred rights.” 

“No case, it is believed, can be found in which it was decided 
that the constitutional guarantee did not extend to cases of as- 
sessments, and yet we may infer from certain dicta of judges 
that their atiention was not called to it, or that they lost sight 
of it in the cases which they were considering. It has sometimes 
been intimated that a citizen is not deprived of his property, 
within the meaning of this constitutional provision, by the im- 
position of an assessment. It might as well be said that he is 
not deprived of his property by a judgment entered against him. 
A judgment does not take property until it is enforced, and then 
it takes the real or personal property of the debtor. So an assess- 
ment may be enforced, not only against the real estate upon 
which it is a lien, but, as in this case, against the personal prop- 
erty of the owner also, and by it he may just as much be de- 
prived of his property, and in the same sense, as the judgment 
debtor is deprived of his by the judgment.” 

This case decides that parties are not only entitled to the no- 
tice, but that “the law must require a notice to them and give 
them a right to a hearing and an opportunity to be heard.” 

In City of Philadelphia vs. Miller, 13 Wright, 448, Agnew, J., 
said: ‘“ Notice, or at least the means of knowledge is an essential 
element of every just proceeding which affects the rights of per- 
sons or property.” 

In Thomas vs. Gain, 35 Mich., 155, Cooley, C. J., after citing this 
ease of Philadelphia vs. Miller, said: “Parties whose property is 
to be taken under summary tax proceedings, are entitled as of 
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right to be heard at some stage of the proceeding before the tax 
shall become an established charge against them or their prop- 
erty.” 

In Davidson vs. New Orleans, 96 U. S., 97, it was assumed, and 
not controverted, that the party taxed must have an opportunity 
to be heard. “Whenever, by the laws of a State, or by State 
authority, a tax, assessment, servitude or other burden is im- 
posed upon property for public use, whether it be for the whole 
State or some more limited portion of the community, and those 
laws provide for a mode of confirming or contesting the charge 
thus imposed, in the ordinary courts of justice, with such notice 
to the person, or such proceeding in regard to the property as is 
appropriate to the nature of the case, the judgment in such pro- 
ceedings cannot be said to deprive the owner of his property 
without due process of law, however obnoxious it may be to 
other objections.” 

The clauses of the various State constitutions prohibiting the 
taking of property without due process of law have frequently 
been held as applicable to the subject of taxation. Philadelphia 
vs. Miller, 49 Pa. St., 440; Commonwealth vs. Runk, 26 Pa. St., 235 ; 
Darling vs. Yunn, 50 Ill., 424; State vs. Drake, 33 N. L. J., 194; 
Butler vs. Supervisors of Saginaw, 26 Mich., 22. 

Those authorities clearly establish that where a law provides 
for the assessment of a tax, before the amount of the assessment 
is finally determined, there must be a provision in the statute for 
notice to the owner of the property taxed and an opportunity 
afforded him to interpose his objections and have a hearing. In 
some ferrn he must be given the opportunity to defend his in- 
terests. The fourth section of the act of 1885 imposes an arbi- 
trary assessment upon all bonds and mortgages issued’ by cor- 
porations of the State of Pennsylvania, upon their nominal 
value, and there is no provision made in the act for notice to the 
owner or the right of appeal. In my opinion, there being no. 
provision made in the fourth section whereby the owner of such 
bonds and mortgages is afforded an opportnnity of being heard 
respecting the assessment, the act isin conflict with the consti- 
tutional provision of both the State of Pennsylvania and the 
United States. “It conflicts with the great principle which lies 
at the foundation of all just government, that no one shall be 
deprived of his life, his liberty, or his property, without an op- 
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portunity of being heard against the proceeding. The principle 
is as old as Magna Charta, and embodied in all the State consti- 
tutions and in the Fourteenth Amendment of the Constitution.” 

The last question presented for our determination and which 
I deem the vital one, is, whether the bonds and mortgages issued 
by Pennsylvania corporations are subject to the same rules of as- 
sessment and taxation to which honds and mortgages of indi- 
viduals are subject, or whether the latter can be distinguished 
from the former, and subjected to the imposition of such differ- 
ent burdens in the way of taxation, as the State may elect to 
prescribe. The fact that corporations have issued the bonds and 
created the mortgages should be allowed no consideration in en- 
deavoring to arrive ata correct conclusion. A mortgage, whether 
issued by a corporation or by an individual, is a mortgage. The 
personality of the mortgagor, whether natural or artificial, does 
not change the character of the instrument. 

It cannot be controverted that as to all subjects within its juris- 
diction the State may exercise the power of taxation, to any ex- 
tent not prohibited by the Constitution of the United States. 
“Tt may touch property in every shape, in its natural condition, 
in its manufactured form, and its various transmutations. And 
the amount of the taxation may be determined by the value of 
the property, or its use, or its capacity, or its productiveness. It 
may touch business in the almost infinite forms in which it is 
conducted, in professions, in commerce, in manufactures, and in 
transportation. Unless restricted by provisions of the Federal 
Constitution, the power of the State as to the mode, form and 
extent of taxation is unlimited, when the subjects to which it 
applies are within her jurisdiction. Corporations may be taxed 
like natural persons upon their property and business.” (State 
Tax on Foreign Held Bonds, 15 Wall., 319.) 

The extent and scope of the Fourteenth Amendment to the 
Constitution of the United States has been very clearly and exaust- 
ively presented in the opinion of Field, C. J., in the case of the 
County of San Mateo vs. Southern Pacific Railroad, (Am. & Eng. R. 
R. Cases, Vol. VIII, Page 11, &c,) in the course of which he says: 
“The Fourteenth Amendment to the Constitution in declaring 
that no State shall deny to any person within its jurisdiction the 
equal protection of the laws, imposes a limitation upon the ex- 
ercise of all the powers of the State which can touch the indji- 
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vidual or his property, including among them that of taxation. 
Whatever the State may do, it cannot deprive any one within 
its jurisdiction of the equal protection of the laws. And by equal 
protection of the laws is meant equal security under them to every 
one on similar terms—in his life, his liberty, his property and in 
the pursuit of happiness. It not only implies the right of each 
to resort, on the same terms with others, to the courts of the 
country for the security of his person and property, the preven- 
tion and redress of wrongs and the enforcement of contracts, but 
also his exemption from any greater burdens or charges than such 
as are equally imposed upon all others under like circumstances.” 

‘Unequal exaction in every form, or under any pretense, are 
absolutely forbidden; and of course unequal taxation, for it is in 
that form that oppressive burdens are usually laid. It is not 
possible to conceive of equal protection under any system of 
laws where arbitrary and unequal taxation is permissible; where 
different persons may be taxed on their property of the same 
kind, similarly situated, at different rates; where, for instance, 
one may be taxed at one per cent., or where one may be thus 
taxed according to his color, because he is white, or black, or 
yellow, or according to any other rule than that of a fixed rate 
proportionate to the value of his property.” 

“Tn the Constitution of several States a provision is found re- 
quiring ‘equality and uniformity’ in the taxation of property, 
and this is held to mean that taxes must be levied according to 
some fixed rate or rule of appointment, so that all persons shall 
pay the like amount upon similar kinds of property of the same 
value.” : | 

“As the foundation of all just and equal taxation is the as- 
sessment of property taxes—that is the ascertainment of its 
value—in order that the tax may be levied according to some 
ratio in the value, uniformity of taxation necessarily requires 
uniformity in the mode of assessment as well as in the rate of 
taxation; or to quote the language of the Supreme Court of Ohio 
expressing the same thought: ‘Uniformity in taxing implies 
equality in the burden of taxation, and this equality of burden 
cannot exist without uniformity in the mode of assessment as 
well as in the rate of taxation.’” Exchange Bank of Columbus vs. 
Hines, 8 Ohio St. 1. 

“It is no answer to this discrimination to say that property 
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in the State may be divided into classes, and different rates pre- 
scribed for them. Undoubtedly property may be classified for 
purposes of taxation. Real property may be subjected to 

one rate of taxation; personal property to another rate. Prop- 

erty in particular districts may be taxed for local purposes. 

while property elsewhere may be exempt. Taxation on busi- 
ness in the form of licenses may also vary according to the call- 
ing or occupation licensed, and the extent of business transacted, 
but even then there must be uniformity of charges with respect 
to the same calling or occupation in the same locality. It is, 
however, only with the taxation of property that we are con- 
cerned in this case, and the whole object of classifying property 
is that each class may be subjected to a special rate of taxation. 
There is no difference in the rate prescribed by the law of the 
State for the property of railroad corporations, and the rate pre- 
scribed for the property of individuals. There is only one rate 
for all property. There is, therefore, no case presented for the 
application of the doctrine of classification. The discrimina- 
tion complained of arises from the different rule adopted in as- 
certaining the value of the property of railroad corporations as 
as a basis for taxation, not from any different rate of taxation 
when the value is established. In all taxes upon property, 
whatever its form or nature, the property is taken as represent- 
ing a pecuniary value; is standing for so much money invested. 
The tax is the rate per centum of this pecuniary value. The 
value being ascertained, the law fixes the rate. The ground of 
complaint here is that the law requires a higher value to be placed 
upon the defendant’s than upon the property of individuals simi- 
larly incumbered, or rather requires the assessor of the defendant’s 
property, in estimating its value, to disregard and set aside cer- 
tain elements materially affecting its amount, which are to be 
considered in estimating the value of the property of individuals. 
It is not classifying property to make this distinction in deter- 
minining its value.” 

I am of the opinion that by the provisions of the first and 
fourth sections of the act of 1885, an unlawful discrimination is 
made between bonds and mortgages and other evidences of debt 
issued by individuals and those issued by corporations of the 


State of Pennsylvania, to the disadvantage of holders of bond and 


mortgages issued by corporations of said State, by subjecting the 
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holders of their securities to an unequal share of the public bur- 
dens, and to that extent depriving them of the equal protection 
of the laws guaranteed by the Fourteenth Amendment to the 
Constitution of the United States. This discrimination also 
operates unfairly to the disadvantage of Pennsylvania corpora- 
tions in that it affects the market value of their securities, by im- 
posing on them a burden of taxation greater than that imposed 
on similar securities issued by individuals and foreign corpora- 
tions. Bonds and mortgages and evidences of debt issued by in- 
dividuals and foreign corporations are subject to one rule of as- 
sessment and taxation, viz, at their actual value; while in the 
case of those issued by corporations of Pennsylvania another rule 
is prescribed, viz, their nominal value. In my judgment, such 
discriminative rules would be violative of the Fourteenth Amend- 
ment, which guarantees to every person or corporation the equal 
protection of the laws; and that necessarily implies freedom from 
the imposition of unequal burdens, under the same conditions. 
This departure from the rule of equality will appear, by a com- 
parison between the scheme of faxation prescribed by the act of 
1885, for bonds, mortgages and other evidences of debt issued by 
individuals and foreign corporations and those issued by corpo- 
rations in Pennsylvania. Under the fourth section of the act of 
1885, the bonds of defendant are assessed at their nominal value, 
to wit, 100 cents on the dollar, when in fact their actual value is 
but 75 cents on the dollar, while the bonds of individuals and 
foreign corporations not doing business in Pennsylvania are as- 
sessed at their actual value. And in many cases, as the evidence 
shows, the actual value of the bonds of foreign corporations is far 
below their nominal value. The inequality will further appear - 
by the fact that the actual value of bonds of many of the Penn- 
sylvania corporations exceed their nominal value. 

This mode of assessment and taxation creates a discrimination 
with regard to the bonds and mortgages issued by Pennsylvania 
corporations in disregard of the rule of equality, which the first 
section of the Fourteenth Amendment was designed to protect. 
In answer to this discrimination, it is contended that for the pur- 
poses of taxation the Legislature may classify, and that it has 
been done so in this instance, by placing bonds, mortgages, &c., 
of individuals and foreign corporations in one class, and bonds, 
mortgages, &c., of Pennsylvania corporations in another class. 
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The power of classification may be conceded, but it does not 
follow that the mode of classification attempted in this case can 
be sustained. The act of 1885 prescribes the same rate of taxa- 
tion for the bonds, mortages, &c., of individuals, and the bonds, 
mortgages, &c., of Pennsylvania corporations, viz, a three mill tax. 

The discrimination complained of consists not only in the rate 
but in adopting a different rule for ascertaining the value of the 
bonds, mortgage, &c., of corporations of the State as a basis for 
taxation, than that prescribed for the same class of securities 
issued by individuals and foreign corporations. In the present 
case, the law requires a higher value to be placed on Defendant’s 
securities than on the securities issued by individuals or foreign 
corporations similarly situated. 

The Fourteenth Amendment, in declaring that no State “shall 
deprive any person of life, liberty or property without due pro- 
cess of law, nor deny to any person within its jurisdiction the 
equal protection of the laws, undoubtedly intended not only 
that there should be no arbitrary deprivation of life or liberty, 
or arbitrary spoliation of property, but that equal protection and 
security should be given to all under like circumstances in the 
enjoyment of personal and civil rights; that all persons should 
be equally entitled to pursue their happiness and acquire and 
enjoy property; that they should have like access to the courts 
of the country, for the protection of their persons and property, 
the prevention and redress of wrongs, and the enforcement of 
contracts; that no impediment should be interposed to the pur- 
suits of any one except as applied to the same pursuits by others 
under like circumstances; that no greater burdens should be laid 
upon one than are laid upon others in the same calling and con- 
dition, and that in the administration of criminal justice no dif- 
ferent or higher punishment should be enforced upon one than 
such as is prescribed to all for like offenses.” Barbier vs. Con- 
nolly, U. S. Rep., 118, page 31. 

Notwithstanding the able and ingenious argument, both oral 
and printed, presented by the counsel for the Defendant, in sup- 
port of the constitutionality of the act of 1885, and of the im- 
position and collection of the tax under said act, 1 am unable to 
adopt his views, and for the reasons herein stated, my conclusion 
is that the fourth section of the said act of June 30, 1885, is in 
conflict with Section 1 of Article LX, and Section 9 of Article I 
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of the Constitution of Pennsylvania, and Article V, and Section 
1 of Article XIV of the amendments to the Constitution of the 
United States. Being unconstitutional, it is void and inopera- 
tive asa law. “An unconstitutional act. is not a law. It confers 
no rights; it imposes no duties; it affords no protection; it creates 
no office; it is in legal contemplation as inoperative as if it had 
never been passed.” Norton vs. Shelby County, 118 U. S., 442. 
The Defendant was, consequently, not authorized or protected 
by said act, in deducting a tax of three mills from the nominal 
value of Plaintiff’s bonds, and Plaintiff is entitled to recover 
full amount of his claim, to wit, the sum of $600. And judg- 
ment must be accordingly entered in favor of the Plaintiff and 
against the Defendant for the sum of $600, in accordance with 
the provisions of the second section of the act of April 22d, 1874, 
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In the Supreme Court of the United States, 


BELL’S GAP RAILROAD COMPANY 
VS. 
COMMONWEALTH OF PENNSYLVANIA, 
No. 1497, OCTOBER TERM, 1889. 


CITY OF CHESTER 
US. | 
COMMONWEALTH OF PENNSYLVANIA, 
No. 1498, OCTOBER TERM, 1889. 


ERROR TO THE SUPREME CouRT OF PENNSYLVANIA. 
In the matter of the motions and briefs on behalf of the 
, Commonwealth of Pennsylvania, in which it is sought— 
(1) To revoke the allocatur and quash the writ of error. 
(2) To dismiss the cause. 
(3) To affirm the judgment below. 


BRIEF OF ARGUMENT 


ON BEHALF OF THE DELAWARE Diviston CANAL CoMPANY, 
LAKE SHORE & MICHIGAN SOUTHERN RAILWAY CoMPANY, 
New York, LAKE ERIE & WESTERN RAILROAD CoMPANY, 
CLEARFIELD BiruMINous CoAL CoRPORATION, DELAWARE, 
LAcCKAWANNA & WESTERN RAILROAD COMPANY, AND LE- 
HIGH VALLEY RAILROAD COMPANY. 


The corporations on whose behalf this brief is submitted 
are, all of them, plaintiffs in error in suits pending in this 
court, involving the constitutionality of the fourth section 
of the Pennsylvania statute of June 30, 1885, (P. L. 193.) 
The cases of the Delaware Division Canal Company and 
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Lake Shore & Michigan Southern Railway Company are 
numbered respectively 1092 and 1154 upon the present 
trial list, for October Term, 1889. Writs have been allowed 
in the cases of the other companies, and they either have 
been docketed or will be as speedily as the prothonotary of 
the Supreme Court of Pennsylvania can prepare the records. 

These corporations have no interest in the motions filed by 
the learned Attorney General of Pennsylvania in the cases of 
the Bell’s Gap Railroad Company and City of Chester, to 
revoke the allocaturs and quash the writs of error. But they 
are interested in his motions to dismiss and affirm. 

Their cases, like those of the Bell’s Gap Railroad Company 
and City of Chester, are founded upon appeals by the cor- 
porations from accounts settled by the Auditor General and 
State Treasurer of Pennsylvania, and, like them, they were 
heard by the triakcourt without the intervention of a jury, the 
court finding both the law and the facts. The argument of 
the learned Attorney General on page 7 of his brief, that in 
cases so tried the record consists solely of the findings of 
fact by the court, its answers to such points as may be sub- 
mitted, and its conclusions of law, is incorrect and mislead- 
ing as to cases tried upon appeal from accounts settled by 
the Auditor General and State Treasurer. Miller v. Dunlap, 
which he cites, was not such a case, and is, therefore, 
not authority for such a case. From such accounts the ap- 
peal is filed under the authority of section 11 of the act of 
March 30, 1811, which reads as follows: 


“If any person or persons, body politic, or corporate, be dis- 
satisfied with the settlement of his, her, or their account by the 
Auditor General and State Treasurer, he, she, or they may appeal 
therefrom to the Court of Common Pleas of the county in which 
the seat of government shall .then be, and such appeal shall be 
transmitted by the Auditor General to the clerk of the said court, 
to be by him entered of record, subject to like pro- 
ceedings, under the directions of the State Treasurer, as in com- 
mon suits: Provided, however, That the appeal be filed in 
the office of the Auditor General within sixty days after notice 
of such settlement, and be accompanied with a speci- 
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fication of objections to the said settlement; and that 
the person or party appealing shall enter sufficient security 
before one of the judges of the Court of Common Pleas, within 
ten days next after such appeal, to prosecute such appeal 
with effect, and to pay all costs and charges which the court 
or arbitrators shall award, and also pay any sum of money 
which shall appear, by the judgment of the said court or award 
of arbitrators, to be due by him, her, or them to the Common- 
wealth: Provided, nevertheless, That where any proceedings 
shall be had against any person or persons, who, upon summons 
and demand made, in pursuance of this act, shall have refused 
or neglected to exhibit his,-her, or their account to the Auditor 
General, as by this act is directed, such person or persons shall 
not be allowed any appes! from the settlement of the accountant 
officers, but the same stall be final.” 


For the purpose of emphasizing some of the specifications 
of objection contained in the appeal, points are sometimes 
submitted, but more frequently they are not, and in any 
event a point could not be considered by the Court unless 
covered by the specifications of objections found in the ap- 
peal, for, as has over and over again been decided, the cor- 
poration is limited to the defenses specified and set forth in 
its appeal, and. can raise no other. It is customary for the 
Attorney General to file a formal declaration accompanied 
by a copy of the account. Sometimes a plea is entered by 
defendant, but more frequently it is not. The case is at 
issue and is always tried upon the account and the appeal. 
The corporation can get its objections upon the record only 
by way of the appeal, and ihe appeal constitutes the record. 
For the purpose of showing what questions are involved, the 
appeal is the only record. 

In Delaware, &c., Railroad Company vs. Commonwealth, 66 
Penna., 64, it was distinctly declared by the Supreme Court 
of Pennsylvania, as stated in the syllabus, that “On an ap- 
peal from a settlement of the accounting officers of the Com- 
monwealth no point can be reviewed unless specified in tak- 
ing the appeal.” In beginning the opinion of the Court, 
Thompson, C. J., on page 67, said: 


“In Porter vs. The Commonwealth, 7 Penna., R. 281, it was 
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explicitly resolved that no point was examinable on the trial 
of an appeal from the settlement of an account in the 
Auditor General’s office by the appellate court, nor review- 
able in this court, unless it had been specified as a ground 
of objection to the settlement on taking the appeal. This is 
an express provision of the act of 30th March, 1811.” 


In that case the appeal specified certain objections and 
certain additional points were raiséd in the trial court. 
Having disposed of those specified in the appeal, the learned 
Chief Justice continued thus: 

“None of the remaining questions are raised in the specifica- 
tions of objections filed, and are not, therefore, here for adjudi- 
cation. The point urged that the company was not required to 
retain, but only its officers, is not hinted at in the specifications 
of objections. * * * This must have been an after-thought, 
but after-thoughts are not allowable by the act of 1811.” 


On page 70, referring to the claim of the corporation 
that it was not subject to an increased rate of interest, he 
says: “This was not made an objection to the settlement 
when the appeal was taken, and on the principles stated in 
the outset of this opinion, is not now a question for exami- 
nation.” ‘To the same affect was the decision of the same 
Court in Commonwealth vs. Porter, 21 Penna., 385; Hayes vs. 
Commonwealth, 27 Penna., 272. 


In Commonwealth vs. Honeybrook Coal Company, 2 Pearson, © 


365, the venerable Judge Pearson, who for more than thirty 
years presided over the Court of Common Pleas of Dauphin 
County, in which all appeals, under the act of 1811, are 
heard, said: 

“Ttis an undoubted rule that in appeals from the decisions 
of the accounting department specifications of the objections 


must be taken at the time and filed with the appeal, and the 
party appellant is confined to the matter specified.” 


The first case heard in the trial court involving the fourth 
section of the act of 1885 was that of the Delaware Division 
Canal Company, in which the principal opinion was written, 


<} 


< 


5 


The next was that of the Lake Shore & Michigan Southern 
Railway Co. Then followed the cases of the City of Chester 
and the Bell’s Gap Railroad Co. The evidence and findings 
of fact by the court upon which the statute was declared 
unconstitutional by the trial court, and upon which it is 
confidently expected that this Court will reach the same 
conclusion, are found in the records of the Delaware Divi- 
sion Canal and Lake Shore cases, but do not appear in the 
records of the City of Chester and Bell’s Gap cases. In 
each of those cases the trial court decided against the con- 
stitutionality of the act. In the case of the Delaware Divi- 
sion Canal Co. the opinion filed did not specifically discuss 
the federal questions raised in the appeal, but deemed it suf- 
ficient to declare the act invalid because in conflict, with,cer- 
tain somewhat similar provisions of the State Constitution. 
In taking the case to the Supreme Court of Pennsylvania, 
the attorney-general assigned as error the finding of the 
court upon the questions discussed by it. As the judgment 
was in favor of the corporation, there was no occasion for 7 
to enter any exceptions to the ruling of the trial court. Its 
claims under the federal Constitution being already of rec- 
ord in its appeal, there was no need to further specify 
them. They went up tothe Supreme Court of Pennsylvania 
with, and as part of, the record, and were there fully dis- 
cussed, both orally and in the printed briefs of either side. 
The questions being squarely raised in the appeal, no judg- 
ment could be entered against the corporation except in 
denial of the rights, privileges, and immunities thus claimed 
under the Federal Constitution. The Supreme Court of 
Pennsylvania, reversing the trial court, did enter judgment 
for a specific sum in each of the four cases, the principal 
opinion being again written in the case of the Delaware 
Division Canal Company. Mr. Justice Clark, who delivered 
it, did not therein separately discuss the federal questions 
involved, probably because the provisions of the State and 
Federal Constitutions were so similar that no separate dis- 
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cussion was deemed necessary. But the subsequent case of 
Coal Ridge Improvement & Coal Company v. Jennings, was a 
suit between a bond holder and a corporation, involving the 
constitutionality of the same statute. Not arising under the 
act of 1811, it was not tried upon appeal, but the federal 
questions were presented in the form of points submit- 
ted to and passed upon by the trial judge. He distinctly 
affirmed points denying the constitutionality of the act. 
Exceptions to his ruling upon these points were filed by the 
corporation, but overruled, and the overruling of the ex- 


ceptions was assigned as error when the case appeared in 


the Supreme Court of Pennsylvania, where it was disposed 
of in the following per curiam opinion filed, June 28, 1889: 


Aommeperted.) 62 7 Ca. 37 7 


“The question presented by this record has been so recently 


considered and discussed, that any further comments are unnec- » 


essary. See cases of Com. vs. Delaware Division Canal Company ; 
Com. vs. Lake Shore and Michigan Southern Railway Company; 
Com. vs. City of Chester, and Com. vs. Bell’s Gap Railroad Com- 
pany. These cases were so recently decided that they have not 
yet appeared in our State reports, but see 23 W. N.C.,216. Judg- 
ment reversed and judgment is now entered for $570 and costs.” 


In the still later case of Com. vs. Lehigh Valley Railroad 
Co., 25 Weekly Notes of Cases, 24, Mr. Justice Clark, who 
again delivered the opinion of the Supreme Court, said: 


“The company’s contention is: 

“J. That the fourth section of the act of 1885 is repugnant to 
section 1, of Article IX, of the Constitution of this State, which 
provides that all taxes shall be uniform upon the same class of 
subjects within the territorial limits of the authority levying the 
yer and that they shall be levied and collected under general 
AWS. 

II. That the provisions of the act of 1885 are in conflict with 
the Constitution of the United States, as follows: First, with sec- 
tion 10, of Article I, which forbids the passage of any law im- 
pairing the obligations of a contract; second, with Article V, of 
the Amendments, which provides that no person shall be de- 
prived of his property without due process of law; and third, 
with section 1, of Article XIV, which provides that no State 
shall make or enforce any law which shall abridge the privileges 
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or immunities of citizens of the United States, deprive any 
person of life, liberty, or property without due process of law, 
or deny to any person within its jurisdiction the equal protec- 
tion of the laws. 

III. That in any event the company is not liable for the tax 
upon its bonds, excepting for that proportion of a year’s tax, 
which accrued between December 31, 1885, and the date at which 
the last payment of interest was due and payable upon the bonds, 
within the year ending first Monday of November, 1886. 

“As the matters involved in the first and second questions 
presented were fully discussed and decided in the very recent 
case of the Commonwealth v. Delaware Division Canal Co. (128 Pa., 
494,) it is not necessary now to enter upon any further discus- 
sion of them. We are well satisfied that the case referred to was 
rightly decided ; and as this case in this respect is identical in 
principle, it would be useless to repeat the reasons there assigned 
for the judgment entered. The opinion filed in Commonwealth 
vs. Delaware Division Canal Co., supra, is confined mainly to dis- 
cussion of the question of the alleged conflict of the fourth sec- 
tion of the act of 1885 with the Constitution of this State, but the 
same considerations which prevailed in the discussion of that 
question were then, and are now, supposed to be sufficient in the 
muxin to establish its consistency with the provisions of the Fed- 
eral Constitution.” 


The cases of the Lehigh Valley Railroad Company, New 
York, Lake Erie and Western Railroad Company, Dela- 
ware, Lackawanna and Western Railroad Company, and 
Clearfield Bituminous Coal Corporation, were not finally 
decided in the trial court until after the decision o: the 
Supreme Court in the Delaware Division Canal Company’s 
case sustaining the constitutionality of the tax. In these 
cases, therefore, the trial court, following the decision of the Su- 
preme Court, decided against the corporations upon those 
specifications in their appeals raising federal questions as 
well as those raising questions under the State Constitution, 
Its rulings were made the subject of exceptions and of 
assignments of error, in which form they were presented to 
the Supreme Court, with result as stated in Commonwealth 
vs. Lehigh Valley R. R. Co., supra. 

Even upon the theory of the learned Attorney General the 
federal questions were properly raised in these cases, but had 


5 


they been set forth in the appeals alone it would have been 
sufficient. The appeal is the plea of the corporation. It is 
the paper which the law requires it to place upon record as 
embodying specifically its objections to the claim of the 
Commonwealth. Upon that appeal it must stand or fall 
No defense not covered by its provisions can afterwards be 
set up, but upon everything therein contained it is entitled 
to a decision. Each of the appeals of the corporations on 
whose behalf this brief is filed, specifically raises the follow- 
lowing federal questions : 

1. That in compelling corporations to act as collectors and 
become responsible for the taxes imposed by law upon their 
share-holders or other creditors. the statute of 1885 imposes 
burdens not found in their charter contracts, aud therefore 
impairs the obligation thereof, in violation of clause 1 of 
section X of article 1 of the Constitution of the United States. 

2. That in requiring them to withhold from their creditors 
a portion of the interest which they have agreed to pay, the 
statute impairs the obligation of the contract between them 
and their creditors. 

3. That by reason of its discriminative methods of assess- 
ment, the statute denies to the persons taxed (the bondhold- 
ers) “the equal protection of the laws,’ and therefore vio- 
lates the fourteenth Amendment to the Constitution of the 
United States. | 

4. That by affording to the owner of the property taxed 
no notice of its valuation and no right of appeal, the imposi- 
tion of the tax under the statute amounts to a deprivation 
of property without “due process of law,” and is, for that 
reason, also, in violation of said constitutional amendment. 

Some of the cases involve still further federal questions. 
But the four mentioned are common toall. Instead of being, 
as said by the learned Attorney General, so frivolous as not 
to require argument here, they are so important and sub- 
stantial that except as to the first one, they have been 
decided against the Commonwealth in two of her own courts. 
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They affect the rights and the interest of every corporation 
and every owner of corporate bonds in the State of Pennsyl- 
vanila. | 

The first section of the Pennsylvania statute of June 30, 
1885, (P. L. 193,) enacts that all mortgages, notes, bonds, «c., 
“shall be and are hereby taxable for State purposes at the 
the rate of three mills on the dollar of the value thereof an- 
nually.” The term “ value” as thus used, implies actual value, 
and requires an ascertainment thereof by some legal process 
of assessment; Com. vs. Lehigh Valley R. R. Co., 104 Pa., 89. 
The great mass of mortgages, including those issued by in- 
dividuals and those issued by foreign corporations are, when 
held in Pennsylvania, assessed and taxed, under the general 
laws in relation thereto, in the hands of the holders, at the 
actual value for which they would separately bona fide seli; 
it being made by statute a misdemeanor for the assessors to 
assess them otherwise. [or a discussion of this system and 
the statutes under which the assessments are made, see page 
91,in Com. vs. Lehigh Valley R. R. Co., supra. The fourth 
section of the statue of 1855 provides a different method for 
the assessment of mortgages, &c., issued by corporations of 
the State of Pennsylvania, or by foreign corporations doing 
business in Pennsylvania, the treasurers of which, upon the 
payment of any interest, are required to assess the tax upon 
the nominal value of the bond or mortgage and deduct the 
same from the interest. The case of the Delaware Division 
Canal Company having been tried without a jury, the trial 
Judge found the following facts, which, as shown in the brief 
of the learned Attorney General, have the affect of the ver- 
dict of a jury, and cannot be impeached: 

“4, The nominal or par value of bonds and mortgages issued 
by corporations is no certain measure of their actual value which 
is often either above or below their par value; the actual value 
being dependent upon the value of the property mortgaged, the 
rate of interest, the date of maturity, and other conditions, some 
bonds upon which interest is regularly paid selling as low as fifty 
_cents on the dollar,and others as high as one hundred and fifty. 
The actual and par values of mortgages issued by individuals 
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agree more nearly than those of mortgages issued by corpora- 
tions. 

“5. There are owned by residents of Pennsylvania large 
amounts of bonds and mortgages issued by foreign corporations 
not doing business in this State, and not subject to the provisions 
of the 4th section of the act of June 30, 1885, but taxable at their 
actual value. under the Ist section, the actual value of some of 
which bonds is much above, and others much below, their nom- 
inal or par value.” 

From these facts it readily appears that the fourth section 
of the act requiring some of them to be assessed at their 
nominal value, results in great discrimination, and gross in- 
equality in the taxation of the mortgages upon which the 
tax is imposed by the first section. Mortgages issued by in- 
dividuals are all assessed and taxed at their actual value 
whether it be above or below par. So are those issued by 
foreign corporations not doing business in Pennsylyania. 
The bonds of the Texas & Pacific Railway Company, for 1n- 
stance, worth 75 cents on the dollar, are assessed and taxed 
at that figure, that corporation not being engaged in business 
in the State; but those issued by the New York, Lake Erie 
& Western Railroad Company also a foreign corporation, 
but doing business in Pennsylvania, although worth no 
more, are taxed under the fourth section at their nominal 

ralue or 334 per cent. higher than the Texas Pacific bonds. 
A bond issued by a Pennsylvania corporation, although 
worth only seventy-five cents on the dollar, is assessed and 
taxed at the same figure as a bond worth fifty per cent. pre- 
mium. The mortgages of the New York, Lake Erie and 
Western Railroad Company, one of the parties concerned 
herein, are of fifteen different varieties, and it is found asa fact 
by the trial court that the bonds secured by them range in 
ralue from twenty-five per cent. below, to forty per cent .above 
par; yet the Commonwealth strives to tax them all at par, 
the excessive taxation of the lower-priced bonds being made 
to balance to undervaluation of those which sell at a_pre- 
mium. It is from such unjust and arbitrary exactions that 
the protection of the Federal Constitution is invoked. 


» 


» 
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To the suggestion found on page 10, of the learned Attor- 
ney General’s brief in the Bell’s Gap case, that the corpor- 
ations, being only collectors of the tax, have no standing to 
test the validity of the statute, it is sufficient to oppose the 
language of Mr. Justice Clark, in Commth. vs. Delaware Divi- 
sion Canal Co., 123 Pa., 594, who, in the concluding para- 
graph of his opinion, says: 

“That the defendants have a legal standing to contest the con- 
stitutionality of the law, and the validity of the settlement we 


have no doubt; if the tax were illegal the company would have 
been under no obligations to retain it or to pay it to the State.” 


It must be borne in mind that these corporations have not 
deducted any tax from the interest paid their bondholders. 
These suits are brought to make the companies themselves 
pay the sums it is alleged they should have deducted. 

The position of the corporations is most embarrassing. 
The State, holding them responsible for the full amount of 
the tax whether deducted by them or not, has brought hun- 
dreds of suits against them, while, upon the other hand, the 
bondholders, denying the constitutionality of the statute, 
either accept the reduced amount of interest under protest, 
or refuse to accept it at all,and bring suit for the full amount. 
Until’a final decision by this Court upon the merits of the 
case the utmost confusion must necessarily exist. If the ap- 
peal filed bv either the City of Chester or the Bell’s Gap R. R. 
Co. raises all or any of the federal questions above suggested, 
they are properly upon the second whether or not any further 
points were submitted in the trial Court. Had the Attorney 
General been anxious to meet the main question upon its 
merits his obvious course would have been to proceed against 
the Delaware Division Canal Co., whose case is No. 1092, or 
four hundred and six numbers earlier on the list than that 
of the Bell’s Gap R. R. Co., or the Lake Shore and Michigan 
Southern Railway Co., whose case is No. 1154. 

As already stated, the evidence and the findings of fact 
by the trial court, upon which this court is expected to over- 
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throw the statute of 1885, are much fuller and more complete 
in the two earlier cases than in the ones upon which the at- 
tack has been made. It would be manifestly unjust that 
a decision should be had upon the main questions involved 
without a full opportunity to be heard afforded to all the 
the corporations on whose behalf this brief is filed, and par- 
ticularly to those who bore the burden of the fight in 
the Pennsylvania courts, and whose cases, by reason of pri- 
oritv upon the docket, are entitled to be first heard here. 
The records of these cases, some of which are exceedingly 
voluminous, will be ordered printed as rapidly as_ possible. 
The corporations herein named will be quite ready to co-op- 
erate with the learned Attorney General in any movement 
looking to an early oral argument of their respective cases 
either upon the question of Jurisdiction or upon the main 
questions involved, and they are quite ready and willing to 
submit to any order of the court in relation thereto; but they 
do most earnestly request that no decision shall be made 
upon any of the points affecting their interests as herein set 
forth until they may have an opportunity of being heard 


thereon, 


M. EF. OLMSTED, 
Attorney for 
Delaware Division Canal Co. 
Lake Shore A Mich igan Southern Ry Co. 
New York, Lake Erie & Western R. Rk. Co. 
Clearfield Bituminous Coal Corporation. 
Delaware, Lackawanna & Western R. R. Co. 


Lehigh Valley R. R. Co. 
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IN THE COURT OF COMMON PLEAS 
! OF DAUPHIN COUNTY. 


No. 170, SEPTEMBER TERM, 1887. 


Commonwealth of Pennsylvania 


US. 


Delaware Division Canal Company. 


‘Taxation of Corporate Loans. 


OPINION OF THE COURT. 


a TED COURT OF GOMMOM PLEAS OF DAUPHIN COUWTY, 


NO. 170 SEPTEMBER TERM, 1887. 


COMMONWEALTH OF PENNSYLV ANIA 
vs. 


DELAWARE DIVISION CANAL COMPANY. 


Section 1 of the Revenue Act of 1885, (P. L. 193,) declares that “a// mortgages, 
money owing by solvent debtors, whether by promissory note, or penal or single 
bill, bond or judgment * * * and all other monied capital in the hands of 
individual citizens of the State, shall be, and are hereby taxable for State pur. 
poses at the rate of three mills on the dollar of the value thereof annually.” 
Mortgages issued by individuals, and those issued by corporations not doing busi- 
ness in this State, are, when held by citizens of the State, to be returned to the 
local assessors, who are, by the act of 1841, required to assess and tax them “ac- 
cording to the actual value thereof, and at such rates and prices for which the 
same would separately dona fide sell.” But mortgages issued by corporations 
doing business in Pennsylvania are required to be assessed and taxed by the 
treasurers thereof upon their nominal or par value, the tax to be deducted from 
the interest paid to the holder of the bond or mortgage, it appearing from the evi- 
dence that the nominal or par value of corporate loans is no certain measure of 
their actual value, which is sometimes much higher and sometimes much lower, 
some interest-bearing bonds selling as low as fifty cents on the dollar, and others 
as high as one hundred and fifty. 

Held, Upon the authority of Com. vs. Lehigh Valley R. R. Co., 104 Pa., &9, 
that the tax imposed by section 1 of the act of 1885 of “three mills on the dollar 
of the value’’ of the taxable subjects is a tax upon the actual cash value thereof. 

Questioned, Whether an assessment of the tax upon the par or nominal value 
is such an application of the rate to the value of the property as would amount to 
a valid tax, such an assessmen! not being the result of the exercise of the judg- 
ment of the person making it, but merely an arithmetical calculation made in 
obedience to the mandate of the law. But even assuming such an assessment 
valid, 

Held, That if all mortgages, &c., including corporate loans, are, by the act of 
1885, embraced in the same class of subjects, section four of the act, inasmuch as 
it results in a discrimination between mortgages issued by corporations doing 
business in this State, and those issued hy individuals or by corporations not doing 
business in this State, but owned by citizens of the State, is in violation of that 
clause of the State Constitution which requires that ‘“ all taxes shall be uniform 
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ttpon the same class of subjects within the territorial limits of the authority levy- 


ing the tax.” 

Held, That, treating corporate loans as a class by themselves, the same want of 
uniformity exists; those issued by foreign corporations, of which iarge amounts 
are owned in this State, being taxable at their actual cash value, as fixed by the 
local assessors, while those issued by corporations doing business in Pennsylvania 
are to be assessed at their nominal or par value. 

Held, That even treating the loans of corporations doing business in Pennsyl- 
vania, and covered by section four, as a Gistinct class by themselves, the same 
lack of uniformity exists as under the facts, the necessary working of the law is 
such that the owner of these loans, to the value of $10,000, may pay a less amount 
of tax than another whose holdings are only worth $5,000. Therefore, 

Held, That the act cannot be construed in harmony with the constitutional 
mandate as to uniformity of taxes by adopting any possible system of classifica- 
tion, and it is, therefore, as to section four, unconstitutional and void. 


There was offered the testimony of several prominent bankers 
and brokers, all of whom testified that the par value of corporate 
loans is not, in commercial transactions, considered as any re- 
liable criterion of their actual value, which depends upon vari- 
ous conditions, such as the value of the property mortgaged, its 
earning capacity, the rate of interest, &c. Also the records of 
the New Y’ « and Philadelphia Stock Exchanges showing sales 
of all the bonds there listed, very few of which sales were at par, 
and many of which were above and many others much below 
par, it frequently happening that in the case of a single com- 
pany its various loans differed materially in actual values, as for 
instance, the New York, Lake Erie and Western Railroad Co. 
having fifteen different loans, varying in value from 75 to 140, and 
the Philadelphia & Reading R. R. Co.'s numerous loans, selling 
variously from 14 to 127 

JNO. F, SANDERSON, Deputy Attorney General, and W. S. 
KIRKPATRICK, Attorne Yy (rene ral, jor the Commonwealth. 

M. E. OLMSTED, Jor Defendant. 


The following opinion was filed April 23, 1888; 


By the Court: 
This case was tried by the Court as provided by the Act of 
April 22, 1874. 
It originated in an account settled May 20, 1887, by the Audi- 
tor General and State Treasurer against defendant for “tax on 
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scrip, bonds, and certificates of indebtedness,” from which settle- 
ment defendant entered an appeal! to this Court, as authorized by 
the Act of 1811, relative to public accounts. 

We find from the evidence the following facts: 

1. The Delaware Division Canal Company, defendant, is a cor- 
poration of the State of Pennsylvania, chartered in 1858, and 
having authority to borrow money, issue bonds, and secure the 
same by mortgage. 

2. In pursuance of this authority, defendant has issued bonds 
secured by mortgage to the amount of $800,000, all of which 
were outstanding during the year ending with the first Monday 
of November, 1886, and were held as follows: 


By non-residents of Pennsylvania,. . . . . . . . $100,000 00 
By residents of Pennsylvania,. . . . . . 285,000 00 
By the Lehigh Coal and Nav igation Cc omps ny, a cor- 

poration of the State of Pennsylvania,. . . . . 306,000 00 


By other corporations of the State of Pennsylvania, 109,000 00 

3. No interest was paid upon the $306,000 of bonds held by 
the Lehigh Coal and Navigation Company, nor was any due or 
payable. By the terms of an agreement of lease between the two 
companies, those bonds are not to bear interest until the termi- 
nation of the lease. Upon the remaining $494,000 of bonds in- 
terest was paid upon the first days of January and July, but the 
company, denying the validity of the 4th section of the Act of 
1885, did not deduct and pay into the State Treasury the State 
tax of three mills, as required by said section. 

4. The nominal or par value of bonds and mortgages issued 
by corporations is no certain measure of theif actual value which 
is often either above or below their par value; the actual value 
being dependent upon the value of the property mortgaged, the 
rate of interest, the date of maturity, and other conditions, some 
bonds upon which interest is regularly paid selling as low as fifty 
cents on the dollar, and others as high as one hundred and fifty, 
The actual and par values of mortgages issued by individuals 
agree more nearly than those of mortgages issued by corpora- 
tions. 

5. There are owned by residents of Pennsylvania large amounts 
of bonds and mortgages issued by foreign corporations not doing 
business in this State, and not subject to the provisions of the 4th 
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section of the act of June 30, 1885, but taxable at their actual 
value under the Ist section, the actual value of some of’ which 
bonds is much above, and others much beiow, their nominal or 
par value. 

6. The settlement appealed from is, as stated therein, based 
upon section 4 of the act of June 30, 1885, (P. L. 193.) Tax is 
charged therein upon all the bonds of the company defendant 
except the one hundred thousand heid by non-residents of the 
State. 

We think a brief history of prior legislation, similar to that 
now before us, and of judicial decision thereon, will aid us to 
understand and determine the questions involved:in this case. 

The act of June 30, 1885, on which the settlement of account 
and claim for taxes in this case is based, isa second supplement 
to the act of June7, 1879, entitled “‘An act to provide revenue 
by taxation,” the first supplement being the act of June 10, 
1881. The taxing sections of these three acts are substantially 
identical, and are in effect the same as the taxing section of 
the act of April 29, 1844. They ail tax, among other things, 
“mortgages, money owing by solvent debtors, whether by prom: 
issory note, penal or single bill, bond or judgment;” the acts of 
1844 and 1885, at the rate of three mills on every dollar of the 
value thereof; and the act of 1879 and 1881 at four mills. 

Under the act of 1844, and other tax laws in force, the tax on 
the mortgages and evidences of indebtedness of railroads and 
other private corporations, which we shail hereafter in this 
opinion style corporate loans, was levied, assessed and collected 
by the same officers, process and machinery as other State and 
county rates and levies. The several assessors were required to 
value them as ail other objects of taxation, “according to the 
actual value thereof, and at such rates and prices for which the 
same would separately Sona jide sell.” (Act May 5, 1841, 
Pp. L. —.) 

An attempt was made by the act of 1879, to change the mode 
of levying the tax on corporate loans. After exempting them 
from taxation, except for State purposes, it enacted that “All 
corporations paying interest on loans hereby taxed for State pur- 
poses only, shall deduct the said tax from the said interest and 
pay the same into the State Treasury.” 


SY 

To this provision was added, in section 2 of the act of 1881, a 
clause requiring the corporations to report annually in the 
month of November, the amount of indebtedness upon which 
they had paid interest. 

Accounts having been settled against numerous corporations, 
under these acts, for tax on corporate loans for the years 1880 and 
1881, appeals were taken by the corporations to this Court, when 
jt was contended on their behalf that as there was no means of 
assessment provided by the acts, it was still the duty of the local 
assessors, in making the assessment for the years in question to 
value and assess corporate loans with the other subjects of tax- 
ation in the hands of their owners. That in discharge of this 
duty the assessors, acting as officers of the Commonwealth, had 
made such assessments and had made due and proper returns 
thereof, which had been accepted and acted upon by the revenue 
officers of the State, and, therefore, it must be assumed that they 
had performed their whole duty in the premises, and that their 
returns were full and true, not only as to all classes of subjects, but 
also all objects taxable is said classes, including these loans, and 
that, therefore, the tax upon them must be presumed to have 
been collected by the ordinary mode of collecting State and 
county taxes, 

This Court found the facts to be as claimed, and decided that 
the necessary conclusion of law was that the tax had been paid 
and therefore entered judgment for defendants, and on writ of 
error to the Supreme Court this judgment was affirmed, (Com- 
monwealth vs. Leh igh Valle y R. k&. Co., 104 Pa. St., 89,) decided 
October 2, 1888. 

Thereupon, at the next session of the iegislature, the act of 
June 30, 1885, was passed, as a further supplement to the act of 
1879. In it no change was made in the subjects of taxatian, but 
the rate is changed from four mills to “three mills on the dollar 
of the value” of the taxable subjects annually. And in section 
4 it is made the duty of the treasurer of each private corporation, 
on the payment of interest on its indebtedness to residents of the 
State, “to assess the tax imposed and provided for State purposes 
upon the nominal value of each and every said evidence of debt,” 
while section 6 provides that corporate loans and indebtednesg 
shall not be returned to, nor assessed by, the local assesgor, 
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Accounts having been settled against numerous corporations 
under section 4 of this act, appeals have been taken, and one of 
these is now before us. : 

It is obvious that the defense set up in the case above referred to, 
cannot be interposed in this, for as we have seen section 6 of the act 
withdraws corporate loans from the jurisdiction of the local as- 
sessors, and there can therefore be no presumption that they have 
been assessed in any other mode than that prescribed by section 
4 of the act of 1885. 

But the defendants contend that the settlement nowin ques- 
tion is illegal and invalid because (among other reasons) section 
4 is repugnant to the clause of the Constitution of 1874, which 
ordains that “all taxes shall be uniform upon the same ciass of 
subjects within the territorial limits of the authority levying the 
tax.” The argument is that the taxing section of the act sub- 
jects all the taxable subjects therein designated, including cor- 
porate loans, to a tax of three mills on the dollar of their vaiue ; 
that all the other subjects are valued and taxed according to 
such value by the local assessors, while corporate loans are, 
without being valued and assessed, taxed at theirnominal value. 
And it is averred, and we have found as one of the facts in 
the case, that their nominal value is no certain measure 
of their actual value, which is often much greater, and often 
much less ; so that in many instances the tax is much more, and 
in many others much less, than it would be if imposed upon the 
actual value of each several taxable subject. 

To appreciate correctly the force of this argument, we must 
understand clearly the nature of the tax in question. This we 
can readily do from the decision in the case referred to above. 
It is there demonstrated that it is a tax on property, and that 
when this property is made taxable at three mills on the dollar 
of its value, its actual cash value is intended. 

But, if it is a tax on property, it cannot be levied without an 
assessment. And if the property is taxable at a given rate upon 

its actual cash value, the assessment must include a valuation. 

A valuation “is a necessary part of every assessment of taxes 
which is governed by a ratio or percentage. There can be no 
rate or percentage without a valuation.” (Mr. Justice Miller in 
People vs. Weaver, 100 U. S., 545. 
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hundred per centum from their actual value, so that the tax is in 
many cases double, and in others not more than one half the 
amount it would be if the tax were upon the actual value; with 
the result that of two persons owning taxable property of ex- 
actly the same value, one is taxed twice as much as the other, 
and this not because of any defect in the working of the law, 
but as a necessary result of its provisions. And the question to 
be answered is, are taxes so levied and assessed uniform, within 
the meaning of that term as employed in the Constitution ? 

It must be conceded that the uniformity required is not abso- 
lute, for as said by Mr. Justice Miller, in State Railroad Tax 
Cases, 92 U. S., 612, “perfect equality and perfect uniformity of 
taxation as regards individuals or corporations, or the different 
classes of property subject to taxation, is a dream unrealized. 
It may he admitted that the system that most nearly attains this 
is the best. But the most complete system that can be devised, 
must, when we consider the immense variety of subjects which 
it embraces, be imperfect. And when we come to its application 
* %* * made by men whose judgments and opinions must 
vary as they are affected by all the circumstances brought to 
bear upon each individual, the result must inevitably partake 
largely of the imperfection of human nature and of the evidence 
on which human judgment is founded.” | 

This extract points out very clearly one of the limitations with 
which the requirement of uniformity must be understood. Taxes 
are uniform in the sense of the Constitution, when any inequal- 
ity of burden which results from their imposition is due to the 
imperfect knowledge or judgment of the persons whose duty it 
is to assess them. 

When, however, the law itself is so framed that it necessarily 
produces gross inequality of burden, no matter how perfectly it — 
may be administered, it would seem impossible to avoid the 
conclusion that it violates the mandate of the Constitution. 

If some of the subjects of a given class were not taxed at all 
while others were, there would, of course, be a gross inequality 
in that the burden would fall on one and not on the other. But 
this is forbidden by clause 2, of Article IX, which ordains that all 
laws exempting property—other than certain enumerated sub- 
jects—shall be void. Hence if any given class of subjects be 

taxed, none belonging to that class can be exempted. 
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The mandate in favor of uniformity in section 1, means more 
than this. It is not satisfied until the taxes, which are imposed 
upon all the subjects of a given class, are so imposed that each 
person owning the same species of property, shall pay the same 
amount of tax, upon the same value, when that has been ascer- 
tained by the proper authority. The values need not, of course, 
be absolutely the same; but they must be so in the judgment of 
the official whose duty it is to fix them. When this is done, and 
when, the rate being fixed, the proportion between values and 
taxes is constant, theoretical uniformity has been attained; and 
this is all that is or can practically be required. 


But if in one case the value to which the rate is applied is the 
expression of the judgment of the proper official, and in another 
a mere arbitrary nominal value, it is in the very nature of the 
case that the resulting taxes cannot be uniform. There can be 
no definite proportion between the value of the property of the 
citizen and the amount of his taxes. Andas the findings of fact 
show, this would be the inevitable consequence of the enforce- 
ment of the law in question in this case, no matter how faultless 
its administration might be. We have, therefore, no hesitation 
in declaring that if all mortgages, money owning by solvent 
debtors, whether by promissory note, penal or single bill, bond or 
judgment, including corporate loans, are by the act of 1885 em- 
braced in the same class of subjects, section four of the act vio- 
lates the constitutional mandate in favor of uniformity, and can- 
not be enforced. 

Nor would the result be different if we should assume that the 
class to which corporate loans belong includes the mortgages, 
bonds and evidences of debt of corporations only. The findings 
of fact show that there are large amounts of bonds and evidences 
of indebtedness of corporations not doing business in this State, 
which are held and owned here. These are by the act taxable 
at their actual cash value, to be fixed by the local assessors, 
while the same subjecis of taxation, when issued by corporations 
doing business in the State, are to be assessed at their nominal 
value. Hence the same want of uniformity which we have con- 
demned above would exist here also, and must come into like 
condemnation. 


But it has been suggested that the corporate loans mentioned 
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in section 4 form of themselves a distinct class. Let us assume 
that this is so. Then, under the facts, the necessary working of 
the law is that a citizen owning these loans to the value of ten 
thousand dollars, may pay a less amount of tax than another 
whose holdings are worth only five thousand. The only dif- 
ference between the working of the law, on this assumption and 
on the other would be that while in the other cases some of the 
valuations would be arbitrary, here they would all be so; there 
in some cases there would be no definite proportion between the 
real value and the tax, here the want of proportion would exist 
in all cases. 

The conclusion is that the act cannot be construed in harmony 
with the constitutional mandate as to uniformity of taxes by. 
adopting any possible system of classification, and that it is, 
therefore, as to section 4, unconstitutional and void. : 

If this be so, judgment must be in favor of the defendant, and 
it is unnecessary to return to the question of validity of the as- 
sessment, which we therefore leave to be discussed hereafter if it 
arises. 

Nor shall we now consider the other objections to the settle- 
mant which are specified in the appeal. If we are in error in 
deciding the one to which we have given special attention to be 
fundamental, the others will appear upon the record, and will 
have to be passed upon before a final judgment can be entered. 
We prefer to rest our judgment, at present, upon the objection 
to the law for want of uniformity in the taxes levied under it. 

We have no doubt that the defendant has a legal standing in 
this appeal, to test the constitutionality of the law and the 
validity of the settlement under it. While the tax is not im- 
posed upon it, and it is simply required to retain the tax out of 
interest due and pay it over to the State, it is not, as is argued 
on behalf of the Commonwealth, a tax collector in the strict 
sense of the term. The séttlement is against it; if it failed to 
appeal within sixty days after notice the settlement would be- 
come conclusive against it; there is no provision in the act for 
notice to the individuals who must pay the tax, and their rights, 
probably, cannot be determined in this proceeding; defendant 
has, therefore, a direct interest in the matter which entitles it to 
be heard, and if the tax is illegal and unconstitutional, it was 
under no obligation to retain it and pay it over to the State, 
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We have not thought it necessary to discuss or cite the cases 
relied upon by the learned Attorney General and his able 
Deputy. We do not think anything of authority will be found 
in them contrary to the conclusion at which we have arrived. 

We have therefore arrived at the following 


CONCLUSIONS OF Law. 


1. That section 4 of the act of June 30, 1885, is repugnant to 
section 1 of Article IX of the Constitution of Pennsylvania, 
which ordains that “all taxes shall be uniform within the terri- 
torial limits of the authority levying the same,” and is therefore 
void. 

2. That the settlement appealed from in this case is illegal and 
invalid because the taxes claimed therein, under section 4 of the 
act of June 30, 1885, are not uniform, as required by section 1 
of Article IX of the Constitution. 

3. That the defendant in this case has the legal right to inter- 
pose the defense of the unconstitutionality of the act, and the 
invalidity of the settlement made under it. 

4, That judgment must be given in favor of defendant. 

We therefore direct judgment to be entered in favor of defend- 
ant, unless exceptions be filed within the time limited by law. 
(Signed) J. W. Stmonton, P. J, 
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City of Chester 
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MOTIONS: 


1. To revoke the allocatur and quash the writ of error. 
2. To dismiss the cause. 
3. To affirm the judgment below. 


BRIEF ON BEHALF OF THE NORTH PENNSYLVANIA RAILROAD 
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MONWEALTH OF PENNSYLVANIA VS. NORTH PENNSYLVA- 
NIA RAILROAD COMPANY, No. 1556, OCTOBER TERM, 1889. 


WM. B. LAMBERTON, 
GEO. R. KAERCHER, 


Counsel for North Pennsylvania Railroad Company. 
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BELL’S GAP RAILROAD COMPANY 
VS. 
COMMONWEALTH OF PENNSYLVANIA. 


No. 1479, OCTOBER TERM, 1889. 


CITY OF CHESTER 
VS. 


COMMONWEALTH OF PENNSYLVANIA. 


No. 1498, OCTOBER TERM, 1889. 


MOTIONS. 


1. To revoke the allocatur and quash the writ of error. 
2. To dismiss the cause. 
3. To affirm the judgment below. 


BRIEF ON BEHALF OF THE NORTH 
PENNSYLVANIA RAILROAD COM- 


PANY, AN INTERESTED PARTY, DE- 
FENDANT IN COMMONWEALTH OF 
PENNSYLVANIA vs. NORTH PENN- 
SYLVANIA RAIZROAD COMPANY, 
No. 1556, OCTOBER TERM, 1889. , 


So far as the motion of the Attorney General of Penn- 
sylvania to revoke the allocatur and quash the writ of error 
in the case of the city of Chester; is based on grounds ! 
specially pertinent to the record in that case, the North 7 
Pennsylvania Railroad Company is not interested in it. The 
motion to quash in the Bell’s Gap case seems to raise 
questions of wider consequence, as involving the correctness 
of the common practice pursued in Pennsylvania in the 
trial of tax cases. These cases are quite uniformly tried 
before the court, without a jury, under the provisions of an 
act of Assembly, approved the 22d day of April, 1874, en- . 
titled *“‘An act to provide for the submission of civil cases | 
to the decision of the court, and to dispense with trial by | 
jury,” and they usually come before the court in the shape ) 
of an appeal from an account settled by the Auditor Gen- 
eral and approved by the State Treasurer. The appeal is 
in the first instance filed in the office of the Auditor Gen- 
eral, and is accompanied by “ specifications of objection,” 
setting forth in detail the grounds, whether of fact or law, 
upon which the appellant claims to be relieved from the 
payment of the whole, cr of any part, of the tax. The speci- 
fications must be sufficiently exhaustive, as they cannot be 
supplemented or amended at any subsequent stage of the 
proccedings. 

Act 30 March, 1811 (P. L. 148.) 
Porter v. Commonwealth, 1 Pen. and Watts, 252. 
Commonwealth v. Porter, 21, Pa. Rep. 385. 
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The appeal is transmitted by the Auditor General to the 
Common Pleas of Dauphin County. In accordance with the 
provisions of the act of 1874 the court, after trial, states sep- 
arately in an opinion findings of fact and conclusions of law 
thereon, based on the specifications of cbjection accompa- 
nying the appeal. These present all the questions of law 
that can be raised before the court and are argued with 
that understanding. It is believed to be a very unusual 
proceeding to file other and formal “ points of law,”’ which, 
so far as they might differ from the specifications of objec- 
tion, would be irrelevant, and otherwise would be super- 
fluous. The court decides the case as it is presented by the 
appeal, and it has been held that even a plea need not be 
entered, or the case be otherwise put at issue. These 
comments on the practice in Pennsylvania seem to be 
apposite from a perusal of the brief of the Attorney 
General. 


Assuming, always, that the record in either, or both, 
of the cases stated in the caption, brings before the 
court certain questions arising under the Federal Con- 
stitution, not only the North Pennsylvania Railroad 
Company, which is before the court in a testcase, but many 
other corporations, are interested in controverting the sug- 
gestion of the learned Attorney General, that such ques- 
tions are frivolous. Upon the determination of these ques- 
tions depends the liability, or non-liability, of certain corpo- 
rations for the tax on their bonds in the hands of the own- 
ersthereof, which, it is alleged, the corporations should have 
retained from interest paid. under the provisions of the act 
of June 30, 1885. | 

This act is one of a series beginning with the act of 
30th of April, 1864. Under the provisions of the act of 
1864 (P. L. 219), and the act of May 1, 1868 (P. L. 112), 
the tax imposed on bonds for State purposes was col- 
lected by corporations of the State from their several taxable 
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bondholders at the time of the payment of interest, the 
questions now in controversy never having been propounded 
with respect to these acts. The act of 1868 was in turn re- 
pealed by the act of 21st of March, 1873 (FP. L. 46), and with 
it the system of ccllecting the tax on corporate loans was, 
for a time, abandoned, and thereafter the tax was collected 
directly from the bondholders through the instrumentality 
of the county officers, along with the tax on other moneyed 
capital in the hands of individuals. By the act of June 7. 
1879 (P. L. 112), an attempt was made to again revive the 
former system of collection, and section seventeen directed 
all corporations paying interest on loans taxed for State 
purposes only to “ deduct the said tax from the said inter- 
est and pay the same into the State Treasury.” The act of 
1879, and the supplemental act of 1881 (P. L. 99), which 
in this connection demands no comment, occasioned much 
discussion in the great number of appeals taken by corpora- 
tions from accounts settled against them for the tax. The 
questions of immediate interest were ultimately decided ad- 
versely to the Commonwealth in the latter part of 1883, in 
the case of Commonwealth ». Lehigh Valley Railroad Com- 
pany, 104 Pa. Rep. 89, and in connection with this fact, it is 
to be noted, as having an important bearing on the construc- 
tion of the act of 1885, that the numerous defects in the 
former acts persistently advertised through a succession of 
years in a large number of appeals, as well as the amounts 
involved, had, to an unusual extent, drawn attention to the 
subject of tax legislation. 

The Supreme Court of Pennsylvania, in Commonwealth 
». Lehigh Valley Railroad Company, supra, decided that the 
acts of 1879 and 1881 provided no means for the valuation 
and assessment of the bonds, from the interest on which 
they directed corporations to deduct the tax: that the 
value of the bonds on which the tax was assessed was the 
actual. and not the nominal or par value, and a legal ascer- 
tainment of that value was essential to the assessment of a 
valid tax: that the acts did not constitute an independent 
scheme for the taxation of corporate loans, but required to 
be aided by the machinery of the act of 1844. It was to 
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remedy these defects that the act of June 30, 1885, a 
further supplement to the act of 1879, was passed. This 
act (P. L. 193) provided as follows: : 

‘““SecTion 1. That all mortgages, money owing by sol- 
vent debtors, whether by promissory note, or penal orsingle 
bill, bond or judgment, also. all articles of agreement and 
accounts bearing interest, owned or possessed by any per- 
son or persons whatsoever, (except aotesor bills for work or 
labor done, and all obligations given to banks for money 
loaned and bank notes), and all public loan or stocks what- 
soever (except those issued by this Commonwealth or 
the United States), and all moneys loaned or invested 
in any other State, and all moneyed capital in the 
hands of individual citizens of the State, shall be and are 
hereby taxable for State purposes, at the rateof three mills 
on the dollar of the value thereof annually: Provided, 
That the same shall, after the passage of this act, be exempt 
from all taxation, except for State purposes: Prowded, 
The provisions of this act shall not apply to building and 
loan associations.” 

‘Section 4. That hereafter it shall be the duty of the 
treasurer of each private corporation, incorporated by or 
under the laws of this Commonwealth, or the laws of any 
other State, or ot the United States, and doing business in 
this Commonwealth, upon the payment of any interest on 
any scrip, bond or certificate of indebtedness, issued by said 
corporation to residents of this Commonwealth, and held by 
them, to assess the tax imposed and provided tor State 
purposes upon the nominal value of each and every said 
evidence of debt, and to report on oath, annually, on the 
first Monday of November, to the Auditor General the 
amount of indebtedness of the corporation owned by resi- 
dents of this Commonwealth, as nearly as the same can be 
ascertained; and it shall be his further duty to deduct three 
mills on every dollar of the interest paid as aforesaid and 
return the same into the State Treasury within fifteen days 
after the thirty-first day of December in each year; and his 
compensation for his services shall be the same that city and 
borough treasurers receive for similar services; and forevery 
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failure to assess and pay said tax and make report as afore- 
said, the Auditor General shall add ten per centum as a 
penalty to the amount of the tax; in payment of said tax 
by a corporation the bonds, certificates or other evidences 
of indebtedness issued by it shall be exempt from all other 
taxation in the hands of the holders of the same.” | 

Upon appeals from accounts settled under this act, a num- 
ber of opinions have been rendered by the Supreme Court of 
Pennsylvania, notably those in the case of Commonwealth 
vy. Delaware Division Canal Company, 123 Pa. Rep. 694, and 
Lehigh Valley Railroad Company v. Commonwealth, 25 
Weekly Notes of Cases, 24, which have, by order of the 
court, been filed with the record in the case of Common- 
wealth ». North Pennsylvania Railroad Company, No. 1556, 
October term. 1889. In the former opinion the court de- 
cides that corporate bonds may be distinguished from otier 
bonds as subjects for classification, and that by the fourth 
section of the act of 1885, “they are taken out of the gen- 
eral designation of subjects contained in the first, and as a 
distinct class are subject to a different standard of valua- 
tion.”’ The latter opinion supplements the former by the 
declaration that it was its purpose “to show that the tax 
was 2n the nature of a specific tax, not a tax upon actual 
value; that the Legislature having fixed the nominal value 
of the bonds as the basis of taxation, no further assessment 
properly so called. was required; that it was a proper exer- 
cise of legislative power to require the company’s treasurer 
to “ assess’ the tax, that Is to say, to determine the amount 
of the company’s loans liable to taxation at their nominal 
value, and to apply thereto the rate fixed by law, the taxa- 
tion being the result of the rule thus applied.” Both décis- 
ions affirm the right of the State to collect the tax through 
the intermediary of corporations. 

If the tax imposed by the fourth section of the act of 1885 
is a specific tax, one branch of the discussion is disposed of. 
But if it is otherwise, the giving it a name or characterizing 
it, as being “in the nature of a specific tax,’ will not divest 
it of its naturalattributes. It is,on the other hand, contended 
that the tax imposed by the first section of the act on all 
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bonds without distinction is an ad valorem tax; the fourth 
section merely provides for the collection of the tax imposed 
by the first, and corporate bonds are purposely and know- 
ingly included in @2/ bonds so taxed. 

The act of 1885 must be construed in connection with its 
predecessors, and in view of the historv of tax legislation 
in Pennsylvania. It imposed a tax which, at varving rates, 
has been yearly collected since 1844 (P. L. 501). The 
clauses of the acts of 1844, 1879, 1881 and 1885. desig- 
nating the taxable subjects, so far as moneyed capital is 
concerned, are substantially identical in terms. They all 
alike tax mortgages, money owing by solvent debtors, 
whether by promissory note, or penal or single bill, bond or 
judgment, * * * and all moneyed capital in the hands 
of individual citizens of the State. * * * onthe dollar 
of the value thereof annually. And that value has re- 
peatedly, and with respect to these acts, been held to be the 
actual value. 

Commonwealth v. Lehigh Valley Ruitlroad Company, 
104 Pa. Rep. 89. 

The act did not create a new tax, its purpose was, as was 
said by Mr. Justice Clark in Commonwealth wv. Delaware 
Division Canal Company, 123 Pa. 617, supra,‘ to supply the 
machinery which was found to be wanting in the acts of 1879 
and 1881 for taxation of corporate loans ;”’ that is, it pro- 
vided, in the fourth section, for an assessment to be made 
by a personal assessor, recognizing, in theory at least, the 


judicial character of the office There would be no hesita- 


tion about acknowledging this, if the machinery would 
work on the original basis. Its failure to do so and the ef- 
fort to make it work on some other, has resulted in the 
present controversy. 

The Legislature, with an eye to precedents, adopted for 
the collection of the tax on corporate loans substantially 
the provisions of the forty-second section of the act of 1844 
(P. L. 501), for the collection of the tax on municipal loans, 
which had already received judicial sanction, as applied to 
corporations by the act of 1864 (P. L. 218), in Maltby ~. 
Reading and Columbia Railroad Company, 52 Pa. Rep. 
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148,-and Delaware, Lackawanna and Western Railroad 
Company v. Commonwealth, 66 Pa. Rep. 64. But subse- 
quent to the determination of those cases, a new Constitu- 
tion was adopted in Pennsylvania (1873), which, in section 
one of article IX, requires, that ‘‘ all taxes shall be uniform 
upon the same class of subjects within the territorial limits 
of the authority levying the same,” while the reasoning in 
Maltby v. Reading and Columbia Railroad Company, and 
in Delaware, Lackawanna and Western Railroad Company 
v. Commonwealth was predicated on the fact that uniform- 
ity and equality of taxation was not prescribed by the Con- 
stitution of the State, nor aimed at by the taxing acts them- 
selves. 
Kirby v. Shaw, 19 Pa. 258. 
Grim v. Weisenberg School District, 57 Pa. Rep. 487. 
Weber v. Reinhard et al., 73 Pa. Rep. 870. 
Commonwealth v. Pennsylvania Coal Company, 2 
Pearson, 402. 3 
Maltby v. Reading and Columbia Railroad Company, 
supra. | 
This position is fortified by the more recent case of the 
Commonwealth v. Martin, 107 Pa. 185, in which it was held 
that the tax on municipal bonds might still be collected 
under the act of 1844, because no other mode of assessment 
and collection had been provided by the legislature, and 
because on the authority of Lehigh Iron Company v. Lower 
Macungie Township, “section one of Article IX of the 
Constitution is not immediately operative, but was intended 
by the convention to be mandatory upen the legislature to 
enact laws framed upon its special intent, and to repeal all 
laws inconsistent therewith, leaving the legislature in the 
exercise of sound and wise discretion to time the repeal 
after proper laws have been passed.” 
Lehigh Iron Company v. Lower Macungie, 81 Pa. Rep. 
482, 
Indiana County v. Agricultural Society, 85 Pa. Rep. 
357. | 
Coatesville Gas Company v. Chester County, 97 Pa. 
Rep. 476. 
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By noting the act of 1844 as an exception to the rule, 
Commonwealth v. Martin, practically declared its methods 
to be indefensible in an act passed since 1873. Under the 
altered circumstances, Maltby v. Reading and Columbia 
Railroad Company, and other like cases, are no longer 
available to support the methods of the act of 1844. Upon 
examination it became evident that the provisions of the 
fourth section of the act of 1885, as applied to anad valorem 
tax, would result in unequal taxation, in violation of the 
Constitution of the State; the fact that it did so was duly 
found by the court below in its * Findings of Fact,’”’ which 
are entitled to as much weight as the verdict of a jury. 

Rohrheimer v. Hoffman, 103 Pa. Rep. 409. 

It was necessary, therefore, if the settlements made by 
the accounting officers of the Commonwealth were to be 
sustained, that the tax on corporate bonds should be de- 
creed to be a specific tax on a separate class of bonds, or 
something equivalent to it, and this was the purpose and 
effect of the decisions of the Supreme Court of Pennsyl- 
vania in the Delaware Division Canal Company case and in 
the later Lehigh Valley case, reversing the court below. 
The court did not, indeed, go to the extent of saying that 
the tax was specific, and seemingly admits it tobe an ad 
valorem tax, on the basis of an assessment that does not 
assess. and hence zn the nature of a specific tax. The re- 
sult is a confusion of terms. The essential difference be- 
tween a specific and an ad valorem tax is that in one case a 
bona fide assessment is requisite and in the other no assess- 
ment at all. 

Cooley on Taxation, 238. 

Manifestly, the tax remains an ad valorem tax, the same 
tax that is imposed on all bonds in the first section of the 
act, and demands for its collection such process of law as is 
sanctioned by authority in the collection of such taxes. 
The denial of this is a denial of the equal protection of 
the laws and results in unlawful deprivation of property. 
in contravention of the Federal Constitution. 

Article V,and section 1 of article XIV. of the amendments 
of the Constitution of the United States. 
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Viewed as a tax on actual value, the machinery provided 
by the fourth section of the act of 1885 is fatally defective. 
There is no assessment at all in any proper sense of the 
word. It is acondition to all lawful taxation that there 
should be a valid assessment of the tax. This principle is 
supported by very many authorities, and has been uniformly 
recognized by the courts of Pennsylvania. 
Cooley on Taxation, 352. 
Com’th. v. Phoenix Iron Co., No. 242, January term, 
1868, Dauphin Com. Pleas. 
Com’th. v. Lehigh Valley R. R. Co., 104, Pa. Rep. 89. 

‘* An assessment, strictly speaking, in an official estimate 
of the sums which are to constitute the basis of an appor- 
tionment of a tax between the individual subjects of taxa- 
tion within the district.” It involves the idea of valuation, 
a comparing of values, and is in its nature a judicial act. 

Cooley on Taxation, 351. 

In the elaborately considered case of Bank of Columbus 
». Hines, 3 Ohio 1, it was said, “ Uniformity in taxation 
implies uniformity in the burdens of taxation and the 
equality of burden cannot exist without uniformity in the 
mode of assessment as well as in the rate of taxation.” “ But 
this is not all. The uniformity must be co-extensive with 
the territory to which it applies. If a State tax. it must be 
uniform over all the State; if a county, town, or city tax, it 
must be uniform throughout the extent of the territory to 
which it is applicable.” 

It does not matter whether the discrimination is effected 
directly in the assessment or indirectly through arbitrary 
and unequal methods of assessment. | 

Cooley on Taxation, 189. 
Worth v. Railroad Co., 89, N. C. 801. 

The principle is net violated by the fact that objects of 
taxation are classified to be assessed by different persons or 
bodies, provided only that the uniformity of rule be ‘pre- 
served. 

The cases of County of Santa Clara v. Southern Pacific 
R. R. Co and others, argued before the Circuit Court of the 
United States for the District of California, involved actions 
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for the recovery of unpaid State and county taxes upon cer- 
tain property of the several defendants. ‘ The defendants 
were corporations formed under the laws of California and 
the taxes claimed were laid on the franchises, road-beds, 
rails and rolling-stock of each of them, without separation 
or distinction in the valuation of the different parts com- 
prising the whole.” 


* By the Constitution of California not only is the ad valo- 
rem rule established for the taxation of property, but pro- 
vision is also made forits assessment. The franchises, road- 
way, road-bed, rails and rolling stock of railroads operated 
in more than one county are to be assessed by a special 
board termed the State Board of Equalization. All other 
property is to be assessed in the county in which it is situ- 
ated. * * * ‘The State Board is authorized to act not 
only as assessor of the franchises and road-way, road-bed, 
rails and rolling stock of the railroads mentioned, but as a 
board of equalization of the taxable property in the several 
counties, so that equality may be secured between the tax- 
payers of different localities. * * * But though the 
officers by whom the assessment of these properties is to be 
made be different, the properties are subject to the same 
rule of taxation; that is, they are to be taxed in proportion 
to their value.” : 


It was held that the assessment made under article 13 of 
that Constitution, which declares that a “ mortgage, deed of 
trust, contract or other obligation by which a debt is se- 
cured, shall, for the purposes of assessment, be deemed and 
treated as an interest in the property affected thereby,” and 
that, ‘except as to railroad or other guasz public corpora- 
tions, the value of the property affected, less the value of 
the security, shall be assessed and taxed to its owner.” the 
assessment against the property of railroad corporations de- 
fendants, was void, as contrary to the provisions of the Con- 
stitution of the United States, because made without the 
deduction of the mortgages thereon as was donein the case 
of individuals. ‘ Uniformity in taxation requires uniform- 
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ity in the mode of assessment, as well as in the rate of 
percentage charged.” . 
County of Santa Clara v. Southern Pacific R. &. Co., 
etc., 15 Fed. Rep. 385. 3 

In County of San Mateo v. Southern Pacific R. R. Co., an- 
other case arising under the same constitution, Justice 
Field, in an opinion which has been widely cited with ap- 
proval, said: ‘*The discrimination complained of arises 
from the different rule adopted in ascertaining the value of 
property of railroad corporations as a basis for taxation, not 
from any different rate of taxation when the value is estab- 
lished. In all taxes upon property whatever its form or 
nature, the property is taken as representing a pecuniary 
value; as standing for so much money invested. The tax 
is the rate per centum of this pecuniary value. The value 
being ascertained, the law fixes the rate. The ground of 
complaint here is that the law requires higher value to be 
placed upon the defendant’s property than upon the prop- 
erty of individuais similarly encumbered, or rather requires 
the assessor of the defendant’s property in estimating its 
value to disregard and set aside certain elements materially 
affecting its amount, which are to be considered in estimat- 
ing the value of property of individuals. It is not classify- 
ing property to make this distinction in determining its 
value.”” Such discrimination was unlawful. 

County of San Mateo v. Southern Pacific R. R. Co.., 
13 Fed. Rep. 722. 

The same principle was affirmed in Cummings »v. Mer- 
chants’ Bank of Toledo, 11 Otto, 153, where the court de- 
cided that a law providing for different boards of assessment | 
was constitutional under the provisions of the Constitution 
of Ohio, because if the assessors did as they were directed by 
law to do, namely assess property at its real value, the ma- 
chinery of the boards would not affect the uniformity of the 
result, and the ruling in Bank v. Hines was referred to 
with approval. 

Under statutes of North Carolina, canal and railroad com- 
panies mentioned in a certain schedule, designated by the 
letter ‘“*C,” were classed to be assessed in a particular man- 
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ner. The Supreme Court of that State said: ‘‘ The main 
objection to the constitutionality of these statutes, founded 
upon a violation of the rule of uniformity, is that the tax 
imposed upon the corporations designated in schedule ‘‘ ©,” 
is to be assessed by a different mode of assessment from 
other corporations in the State of the same class not men- 
tioned in the schedule.” 

‘The basis of all ad valorem taxation is necessarily the 
assessment of the property; that is, the estimate of its 
value; whatever affects the value necessarily increases or 
diminishes the tax.” ° 

County of Santa Clara v. Southern Pacific R. R. Co. 
18 Fed. Rep. 385, supra. 


The “ appraisement’”’ commanded by section 4 of the act 
of 1885 is an arbitrary declaration of value, which has fre- 
quently been held to be beyond the limits of legislative 
authority. 

Desty on Taxation, 468. 

Thus, in North Carolina, so much of the laws of 1874-75 
as directed that railroad beds listed for taxation should not 
be valued at less than $8,000 per mile, without regard to the 
real value, was held to be in conflict with a constitutional 
provision providing for a “uniform rule” of taxation ac- 
cording to a “true value in money.”’ 

Atbantic,etc., R. BR. Co. v. Commissioners, 75 N. C. 474. 

In Nevada it was held: An act “declaring that three 
fourths of the value” of the proceeds of mines 
‘“‘ shall be subject to taxation,is manifestly unconstitutional. 
The value once being ascertained, the whole is liable to tax- 
~ ation; the court affirming the principle, ‘“ The Legislature 
may direct the manner of assessing property so as to obtain 
a fair valvation. This court could only declare such a law 
unconstitutional when it was manifestly intended to evade 
the provisions of the Constitution rather than to effect a fair 
valuation.” 

Nevada v. Kastabrook, 3 Nev. 178. 
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The Legislature of California adopted as the basis of tax- 
ation in the city of Sacramento for 1863 the assessment roll 
of 1862. The Court of Appeal held, *‘ The Legislature can- 
not by law fix the assessed value of property.” 

Peopie v. Hastings, 29 Cal. 449. 

In another California case it was held, that an act ‘‘so far 
as it provides for amendments of assessment rolls, is ineffect- 
ual for any purpose, because if the law, without amendment, 
contains substance sufficient to make it valid as an assess- 
ment of property, the curative effect of the statute is not 
needed; and if it does not, no legislative amendment can 
either make the assessment or empower any other officer 
except the assessor to make it.” 

People v. Hastings, 34 Cai. 671. 

In Attorney General v. Leavenworth, 2d Kansas, 61, the 
court held the territorial tax of three mills, imposed under 
a law of 1860, to be laid on the then taxable property, and 
the poll tax against the then taxable individuals of the ter- 
ritory. The act of 1863 ‘to require certain counties to levy, 
collect and pay over delinquent territorial taxes,” attempted 
to impose the aggregate of the uncollected taxes upon the 
property taxable within the delinquent county, according to 
the estimate of 1863, and was not an attempt to collect the 
old tax. This was the levying of a tax within the mean- 
ing of the Constitution, providing for a uniform and equal 
rate of assessment and taxation, and the law was void. 

In People ». Board of Assessors of Albany, 9 Hun. —, Chap- 
ter 761 of the laws of 1866 of New York State. providing 
for the assessment of the stock of State and National banka, - 
was construed to mean, that the shares ‘should be assessed 
at their true value, and not at their par value. 

Massachusetts in 1873 demanded as a tax one-fifteenth of 
the amount of dividends paid by corporations to non-resi- 
dent stockholders. The tax was declared unconstitutional, 
because all taxes in Massachusetts must be proportional, 
and the property taxed was within the Commonwealth. 

In the words of the court: ‘While on the one hand the 
authority ”’—to levy and collect taxes—‘is conferred in 
broad and comprehensive terms, so on the other hand the 
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principle on which it is exercised is clearly defined. The 
contention in the present case is not that the Legislature 
had no authority to tax shares of non-resident owners. This 
is conceded. But the controversy is as to the method in 
which the power has been exercised.”’ 

Oliver v. Washington Mills, 11 Allen, 268. 

Under the act of February 2d, 1877, a board for the as- 
sessment of property of railroad companies was erected in 
Alabama. The act continued, ‘‘The valuation of the prop- 
erty of railroad companies shall proceed upon precisely the 
same principles as the valuation of every other species of 
property; that is to say, no deduction or allowance shall be 
made on the ground of any amount of indebtedness, or mort- 
gage, or incumbrance of any character, but the valuation of 
such property shall be had exclusively upon the considera- 
tion of what a clear fee simple title to such property would 
sell for, * * * butin no case where the data of such as- 
sessment shall be in the possession of the board, shall such 
property be estimated at a sum less than thai which, at an 
interest of 8 per cent., would yield the sum shown by such 
data to constitute the net earnings of such property.” 

The court held the act void under the Constitution of that 
State, saying: 

‘““The General Assembly cannot declare an artificia] value 
of property.” 

“The Constitution does not authorize the Legislature to 
prescribe or declare an arbitrary or artificial value of prop- 
erty of individuals or corporations, and assess taxes on 
such valuations.” “If the Legislature had declared that 
all railroads should be taxed as if the value of the 
road was so much per mile; or that all lands should 
be taxed as if they were of a particular value per acre, 
there would be no discussion of the question that leg- 
islative power had been transcended. What real differ- 
ence is there between such an enactment and an enactment 
like the present—that the net earnings of a railroad shall be 
regarded as eight per cent. of the value of its property ? 
Why say eight per cent.? ‘True, eight per cent. is the legal 
rate of interest, but is it consequently a legal standard, ora 
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practical standard of the value of property, when such prop- 
erty will produce, by way of income, that sum? Property 
which wil] produce only that income will but rarely find a 
purchaser who will invest in it for the purpose of obtaining 
interest only. The rate of interest is not a standard of the 
value of the property, but the measure of damages fixed by 
law for the forbearance of a debt, the loan of money, or its 
detention after the date it should have been paid.” 

Board of Assessment v. Alabama Central Railroad 

Co., 69 Ala. 561. 


The constitutionality of the act is defended on the 
eround that the Legislature may, in the exercise of its ex- 
tensive discretion and sovereign power, sub-classify the 
members affected by the tax, and then assume the value of 
the taxables thus segregated to be equal. It is not con- 
ceded, and is, on the contrary, denied, that the power, if it 
exists, has been constitutionally exercised. 

lf an assumption of a legislative body may support a con- 
stitutional tax without regard to the truth of the fact, 
within what limits must such assumption be confined, and 
in what body is vested the right to define the limits? Pro- 
bably in no other State has the legality of unequal taxation 
been more vigorously defended than in Pennsylvania. 
There are in all States judicial declarations, that absolute 
equality of taxation, however desirable, is unattainable 
under general laws, but such inequality is always affirmed 
of the necessary inequality of benefits, or attributed to the 
imperfections of human jud,ment, and they in no case 
countenance legislative assumption,:contrary to fact, or an 
arbitrary assessment of an ad valorem basis of taxation. As 
well might the Legislature assume every acre of land to be 
of the same value, or all buildings, or all incomes to be of 
like amount. The assumption need not be violent to pro- 
duce grossly unequal results. The actual difference in the 
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tax upon any two bonds may be very small, and yet one 
who has all his property invested in corporate bonds alone 
may be taxed at a very much higher rate than one who has 
invested his property in another direction. 

Abundant testimony has been produced, and conclusively 
shows that, as a rule, corporate securities are not uni- 
formly worth their par value, but, on the contrary, are, ina 
vast majority of cases, above or below it, and differ greatly 
between themselves, and that this is equally true as to the 
securities of Pennsylvania corporations. 


For other equally important prerequisites of lawful tax- 
ation the act of 1885 makes no provision. 

“However summary and apparently arbitrary are the 
methods and processes in tax cases, they can not deprive the 
citizen, when his property is taken in the course of this en- 
forcement, of a trial of the right to take it, before some im- 
partial judicial tribunal to which the public authorities must 
justify their proceedings.” 

Cooley on Taxation, 527. 

Property can only be taken by due process of law, *“ and 
this principle is as much applicable in the case of taxation 
as in any other case.”’ 

The taking of property under the guise of a tax, without 
giving to the person taxed the right of review or appeal, has 
been designated as confiscation. It is not sufficient that a 
court of equity may intervene to prevent the wrong, the 
recognized principles regulating the collection of taxes, re- 
quire methods, “in which one who is wrongfully assessed 
for taxation, or unequally taxed, may have abatement of the 
assessment or tax, without resort to the customary legal 
remedies. 

Cooley on Taxation, supra. 

Under the act of 1885 the money of the bond-owner is 

taken, the corporation being, in anv view of the act, merely 
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a tax collector. But not only is no notice of assessment 


given to the person taxed, but he is left without redress in 
any stage of the process of collection, before any tribunal, 
by suit or otherwise. The tax is not specific, as on so many 
bonds, laid on a numerically uniform basis, but by the terms 
of the act an assessment of the taxables is necessary, and 
the basis is theoretically at least ad valorem. In such case 
notice to the taxpayer, and an opportunity to be heard in 
his own behalf are essential to the lawful collection of the 
tax. 

Such is the “due process of law” demanded by usage, and 
sanctioned by’ authority, in the levying and collecting of 
lawful taxes, and it is the right of each citizen, under the 
Constitution of the United States, that such usage be 
observed. | 

Hagar v. Reclamation Dist., 111 U. 8. 701. 
Walston et al. v. Nevin et al., 128: U. 8. 578. 
Davidson v. New Orleans, 96 U. S. 97. 


The consequences complained of flow directly from the 
alleged exercise of the legislative power to classify the sub- 
jects of taxation. It is said by Mr. Justice Clark in Com- 
monwealth ». Delaware: Division Canal Company, “ the 
moment we concede the power to classify we have disposed 
of the question of uniformity.” While the general power 
of the Legislature may not be denied, it is nevertheless con- 
fined within constitutional limits. and its exercise in par- 
ticular cases may be subject to the control of the federal 
court. 

The classification in the present instance of bonds and 
mortgages of corporationsfrom those of individuals is based on 
no substantial or intrinsic difference in the: nature of the se- 
curity. The obligation to pay the debt is as binding in one 
case as the other; the same security may be at one time in 
one class and at another time in another. Suppose a mort- 
gage to be executed by a corporation for the payment of pur- 
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: chase money on coal or ore lands. This is frequently done 
and the bonds thereby secured may be indifferently one or 
more. Under the act of 1885 such mortgage is to be assessed 
at par by the officers of the corporation. Within the year the 
~ land may be sold to an individual and the mortgage then is to 

be assessed at its actual value by a county officer. But the 
mortgage has not changed its character in the least, yet in 
the second year it may be appraised above or below its par 
value and be taxed at a different rate. by reason of discrim- 
ination in the method of assessment. 


‘“*“A mere change of ownership, under the provision in 


| question largely effects the amount of taxes upon the same 
| - property without any change in the character, condition, 
value, use, or circumstances of the property itself.’ Such 


discrimination was denounced in County of Santa Clara » 
Southern Pacific R. R. Co., 18 Fed. Rep. 385, affirmed in 


> 


118 U.S. 394. 
San Manteo County v. Southern Pacitic R. R. Co., 18 
+ | Fed. Rep. 722. 
| Classification should be based upon some intrinsic differ- 


ence in the things taxed. The classification made in sec- 
tion 4 of the act of June 30, 1885, is one of owners; that is, 
holders of the securities ot Pennsylvania corporations are 
distinguished from the holders of securities of other kinds. 
On that principle men may be taxed according to race and 
color. This is no supposition. since it has already been at- 
tempted. 

Thus, a law declaring a tax upon the polls and property 
of persons of one color for the exclusive education. of the 
children of that color was held to be unconstitutional in 


North Carolina. 
Puittv. Gaston County, 94 N. C. 709; 55 Am. Rep. 638. 
In California, a tax was imposed upon Chinamen under 


an act ‘* to protect free white labor against competition with 
Chinese coolie labor. The statute wds held to infringe the 
Constitution of the United States, but it was also declared 
to be void under the provision of the Constitution of Cali- 
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fornia, that taxation be equal and uniform throughout the 
State. | 
Lin Sing v. Washburn, 20 Cal. 534. 

An exemption from taxation of property to the amount of 
$500, of widows and maids, was decreed unconstitutional in 
Indiana, because unequal and not for charitable purposes. 

State v. Indianapolis, 69 Ind. 875; 85 Am. Rep. 223. 

See also Worth v. Wilmington and Welden RR. R. Co., 
89 N. C. 291. 

Parish of Orleans v. Cochran, 20 La. An. 378. 


The act of 1885 violates another provision of the Consti- 
tution of the United States, in that it impairs the obliga- 
tions of contracts. Section 10, Article I: ; 

The retention by acorporation of a portion of the interests 
due on its bonds as a tax has been sustained in Pennsylvania 
as a constitutional method of collection, on the ground that 
' thereby the obligation of the contract between the corpor- 
ation and its creditors was not violated, because, as Judge 
Pearson said in the case of Susquehanna Canal Co. v. Com- 
monwealth, 72 Pa. Rep. 78. ‘‘ Jtis immaterial to the creditor 
whether he pays the tax directiy, or it is advanced under 
authority of law by his debtor and deducted from the obli- 
gation.” 

Assuming the reason given to be sound, the conclusion 
fails when it is made to appear, that it does make a difference 
to the taxpayer to whom he pays histax. Reduced to final 
terms, the argument is not, that the obligation of the contract 
of the corporation is not changed by the act, but that the 
creditor, who is also the taxpayer, shall not be permitted to 
complain, because he owes the tax. and suffers no damage 
by having it collected by his debtor. But what if he does 
suffer damage’? Manifestly with the change of fact, the 
law, which clearly did impair the obligation of the contract 
between the corparation and its creditor, stands without 
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justification. To declare the obligation of the contract not 
impaired is to refuse to recognize the meaning of words. 

‘The reasons which justified the conclusions under former 
acts fail in this, for on inspection it appears that the tax- 
payer 7s prejudiced, not only in having to pay a greater 
amount than he would pay,if his tax were collected through 
other channels, but furthermore, in being deprived of those 
safeguards and substantial advantages of lawful assessment, 
notice, and right of appeal, which are afforded to other 
payers of the same tax. 

Shirk v. Bucher, 58 Pa. Rep. 96. 

‘* The manner or degree in which this change is effected 
can in no respect influence the conclusion; for whether the 
law affect the validity, the construction, the duration, the 
discharge, or the evidence of the contract, it impairs its 
obligation, though it may not do so to the same extent in 
all supposed cases. Any deviation from its terms, by post- 
poning or accelerating the period of performance which it 
prescribes, imposing conditions not expressed in the con- 
tract, or dispensing with the performance of those which are 
a part of the contract, however minute or apparently imma- 
terial in their effect upon it, impairs its obligation.” 

Story on the Constitution, Vol. 2, sec. 1885. 

Irrespective of any question of justification, the act is in 
direct conflict with decisions of the Supreme Court of the 
United States. | : 

In Murray v. Charleston, 6 Otto, 444, that court said, “A 
change of the express stipulation of a contract. or relief of 
a debtor from strict and literal compliance with its require- 
ments, can no more be effected by the taxing power than it 
can be by the exertions of any other power of a State Legis- 
lature. * * * It may then safely be affirmed that no 
State, by virtue of its taxing power, can say to a debtor, 
‘You need not pay to your creditor all of what you have 
promised to him. You may satisfy your duty to him by re- 
taining a part for yourself, or for some municipality, or for 
the State Treasury.’” _ 

See also Railroad Company v. Penna., 15 Wallace, 300, 
supra. | 
Hartman v. Greenhow, 12 Otto. 688. 
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Many of the bonds affected by the tax are coupon bonds. 
The coupons are payable to bearer and become, when de- 
tached, independent contracts between the company and 
the holders of them. They are presented for payment 
through banks and brokers, without respect to the owner- 
ship of the bonds 

The duty of keeping track of the thousand changes in the 
ownership of bonds and coupons occurring in the daily 
transactions of the exchange, if possible of performance, is 
nowhere imposed on corporations in this State. 

The 4th section of the act of 1885 was passed with the 
aim of “reaching subjects capable of successful conceal- 
ment, and liable to escape the notice of the most vigilant 
assessor.” ‘* The residence of the holders is a fact of which 
the corporation is most likely to be ignorant.” 

Comth. v. Lehigh Valley R. R. Co., 104 Pa. Rep. 102. 

The claim of a State to collect through corporations a tax 
levied on coupon bonds was discussed, in a very recent case, 
by the Supreme Court of Tennessee, in which it was de- 
cided : 

“The negotiable coupon bonds of a corporation are taxa- 
ble only to the owners of the same at their places of resi- 
dence, and the corporations cannot be required to impound 
sufficient of the interest due such bonds to pay the taxes as- 
sessed to them by the municipality where the corporation is 
located.” | 

Referring to a provision similar to that in the Pennsy]- 
vania act intended to enforce such collection, the court said: 

“There are two other infirmites which attach to this part 
of this act. The first is: That the tax is imposed upon the 
holder of the bond; the corporation is required to reserve 
the tax from the interest due; the bonds are coupons bonds 
and run for thirty years; such coupons may be detached 
and are negotiable. If the coupon should be owned by A. 
and the bond by B., the deduction of the tax from the cou- 
pon would be to compel A. to pay the tax of B. This pre- 
cise question arose and was determined in the case of Hart- 
man v. Greenboro, when it was held that the tax against the 
bond was not collectible from the interest, where it appeared 
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that the coupon belonged to one and the coupon to another, 


102 U.S. 684.” 


“The second infirmity is this: The tax against non resi- 
dents of the State is void in toto. * * * Now, when a 
coupon is presented for payment how is the company 
to determine whether it may lawfully reserve the tax from 
its interest payment. If the coupon does not belong to the 
owner of the taxed bonds it cannot reserve any tax. If it 
does not belong toa resident of the State it cannot reserve 
any tax. If it does not belong to a resident of Nashville it 
cannot reserve the city tax. It it does not belong to a resi- 
dent of the county it cannot reserve either the county or 
city tax. The burden imposed by the act upon the cor- 
poration with respect to the collection of the tax lawfully as- 
sessed is too onerous, and threatens grave injustice. It 
would have no way to secure itself against liability to either 
the bondholder, whose interest it has illegally detained, or 
to the State, for failure to recover the tax justly due, except 
by requiring every coupon to be sued upon. Tke whole 
scheme of the act, in so far as to undertake to convert cor- 
porations into agencies for the collection of a tax upon their 
bondholders, is fatally defective and void.” 

South Nashville Street Railroad Co. v. Morrow, Vol. 
5, Railway and Corporation Law Journal (March 
16, 1889), 248. 


In Hartman vw. Greenhow. 102 U. S. 672, referred to, the 
same conclusion was reached, the Supreme Court of the 
United States, reaffirming of coupons what it had already 
said in Clark v. lowa City: ‘These coupons, when severed 
from the bonds, are negotiable and pass by delivery. They 
cease to be incidents of the bonds, and become in fact in- 
dependent claims; they do not lose their validity if for any 
reason the bonds are cancelled or paid before maturity, nor 
their negotiable character, nor their ability to support 
separate actions. They then possess the essential attributes 
of commercial paper, as has been held by this court in re- 
peated instances.” 


Clark v. Lowa City, 20 Wallace, 582. 
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For the reasons above given it is submitted the motion of 
the Attorney General of Pennsylvania should not prevail. 
WM. B. LAMBERTON, 
GEORGE R. KAERCHER, 
Counsel for North Penna. Railroad Company. 
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EXTRACTS FROM ACTS OF ASSEMBLY. 


Act 1844, P. L. 497. 


SEcTION 82. * * * Be 7itfurther enacted, That from 
and after the passage of this act * * * all mortgages, 
money owing by solvent debtors, whether by promissory 
note, penal or single bill, bond or judgment; also all arti- 
cles of agreement and accounts bearing interest, owned or 
possessed by any person or persons whatsoever, except 
notes or bills for work and labor done, and bank notes; 
also all shares of stock in any bank, institution or company, 
now or hereafter incorporated by or in pursuance of any 
law of this commonwealth, or of any other state or govern- 
ment; and on all shares of stock or weekly deposits in any 
unincorporated saving fund institution, and all public loans 
or stock whatsoever, except those issued. by this common- 
wealth, and all money loaned or invested on interest in any 
other state; also all household furniture, including gold 
and silver plate, owned by any person or persons, corpora- 
tion or corporations, when the value thereof shall exceed 
the sum of three hundred dollars, * * *_ shall be 
valued and assessed and subject to taxation for the purposes 
in this act mentioned, and for all State and county purposes 
whatsoever. 

SEcTION 42. * * * And that it shall be the duty of 
the treasurer of each county, incorporated city, district and 
borough of this commonwealth, on the payment of any 
dividend or interest, to any holder or agent claiming the 
same. on any scrip, bond or certificate of indebtedness 
issued by said incorporated city, district or borough afore- 
said. to assess the tax herein made and provided for state 
purposes, upon the nominal value of each and every said 
evidence of debt; said tax to be deducted by the said 
treasurer, on the payment of any interest or dividend 


26 


aforesaid, and the same shall be held by him until paid over 
to the state treasurer; and the said treasurers shall be sub- 
ject to the same penalties and liabilities now prescribed by 
existing laws in relation to taxes on bank dividends. 


Act 1864, P. L. 219. 


Section 3. That every president, treasurer, cashier, or 
other officer of any company incorporated, or that may be 
hereafter incorporated, which pays interest to its depositors, 
bondholders or other creditors, upon which, by the laws of the 
commonwealth. a state tax is imposed, shall, before pay- 
ment of the same, retain from said depositors, bondholders, 
or creditors, the amount of state tax imposed by existing 
laws, and shall pay over the same to the state treasurer, 
and that all the laws regulating the mode of such payment 
in regard to treasurers of counties, cities and boroughs be, 
and the same are hereby extended to the financial officers 
thereof, and they are hereby required to collect and pay 
over the taxes due to-the state, on such payments of inter- 
est, as provided in this section, to be done by officers of in- 
corporated companies ; and in case of any officer neglecting 
or refusing to retain the same, he shall become personally 
liable for the amount. | 


Act 1868, P. I. 112. 


SecTION 11. That the president, treasurer, or cashier of 
every company, except bank or saving institution incorpo- 
rated under the laws of this commonwealth. doing business 
in this state, which pays interest to its bondholders or other 
creditors, shall, betcre the payment of the same, retain from 
said bondholders or creditors a tax of five per centum upon 
every dollar of interest paid as aforesaid ; and shall pay over 
the same semi-annually, on the first days of July and January 
in each and every year to the state treasurer, for the use 
of the commonwealth; and every president, treasurer or 
cashier as aforesaid shall annuatly, on the thirty-first day of 
each December, or within thirty days thereafter, report to 
the auditor general, under oath or affirmation, stating the 
entire amount of interest paid by said corporation to said 
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creditor, during the year ending on that day; and thereupon 
the auditor general and state treasurer shall proceed to 
settle an account with said corporation as other accounts 
are now settled by law; and in the settlement of said ac- 
counts the persons aforesaid shall be allowed the same com- 
mission or compensation as is now allowed by law to county 
treasurers; and in case the said president, treasurer or 
cashier shall neglect or refuse to make the report required 
by this section, within sixty.days after the time specified, he 
shall forfeit to the State the amount of his commission for 
such failure or neglect: Provided, That the principal sums, 
from the interest of which the said tax is deducted, shall not 
be assessed and taxed for state purposes in the valuation of 
personal property or returned by county commissioners to 
the board of revenue commissioners. 

Repealed by act of March 21, 1873. 


Act 1879, P. L. 120. 


Section 17. That all mortgages, money owing by solvent 
debtors, whether by promissory note, penal or single bill, 
bond or judgment, also all articles of agreement and ac- 
counts bearing interest, owned or possessed by any per- 
son or persons whatsoever, (except notes or bills for work 
or labor done, and all obligations given to banks for 
money loaned and bank notes), also all shares of stock 
in any bank, banking or savings institution or com- 
pany, now or hereafter incorporated by or in pursuance 
of any law of, this commonwealth, and all public loans or 
stocks whatsoever, ‘except those issued by this common- 
wealth or the United States, and all money loaned or in- 
vested on interest in any other state. and all other moneyed 
capital in the hands of individual citizens of the state, shall 
be and are hereby made taxable for state purposes, at the 
rate of four mills on every dollar of the value thereof an- 
nually; * * * and all corporations paying interest on 
loans hereby taxed for state purposes only, shall deduct the 
said tax from the said interest and pay the same into the 
state treasury. 
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Act 1881 P. L. 99. 


(Supplement to act of 1879). 


SEcTION 1. Be zt enacted, etc., That all mortgages, money 
owing by solvent debtors, whether by promissory note or 
penal or single bill, bond or judgment. also all articles of 
agreement and accounts bearing interest, owned or possessed 
by any person or persons whatsoever, except notes or bills 
for work or labor done and all obligations given to banks for 
money loaned and bank notes, also all shares of stock in 
any bank, banking or saving institution or company, now 
or hereafter incorporated by or in pursuance of any law of 
this commonwealth or the United States, and all money 
loaned or invested in any other state, and all other moneyed 
capital in the hands of individual citizens of the state, shall 
be and are hereby taxable for state purposes, at the rate of 
four mills on the dollar, of the value thereof annually. * * 

Section 2. That hereafter all corporations, paying inter- 
est on a loan or loans which are taxable for state purposes 
whether secured by bond, mortgage, recognizance or other- 
wise, shail report annually, in the month of November, to 
the auditor general the amount of such indebtedness owned 
by residents of this commonwealth, as nearly as can be as- 
certained, under oath of the president or treasurer, and 
shall pay into the state treasury four mills upon every dol- 
lar of such indebtedness so returned and owned by resi- 
dents as aforesaid, within fifteen days after the thirty-first 
day of December in each year; and for every failure to re- 
port or pay as aforesaid the auditor general shall add ten 
per centum as a penalty to the said ‘tax; and the said tax 
may be deducted by the corporation paying the same from 
the interest on such indebtedness, whereupon such indebt- 
edness, whether secured by bond. mortgage, judgment or 
otherwise, shall be exempt from other taxation in the hands 
of the holders thereof. 
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CITY OF CH ESTER 


Commonwealth of Pennsylvania, 


No. 1498, October Term, 1889. 


Error to the Supreme Court of Pennsylvania. 


MOTIONS: 


1. To revoke the a//ocatur and quash the writ of error 


2. To dismiss the cause. 
3. To affirm the judgment below. 


MOTIONS AND BRIEF ON BEHALF OF THE COMMON WEAL TH OF 
PENNSYLVANIA. 


JOHN F. SANDERSON, 
Deputy Attorney General. 


WILLIAM 8S. KIRKPATRICK, 
Attorney General. 
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the Supreme Gourtof the United States. 


CITY OF CHESTER 
VS. 
COMMONWEALTH OF PENNSYLVANIA. 


NO. 1498, OCTOBER TERM, 1889. 


Error to the Supreme Court of Pennsylvania. 


MOTION TO REVOKE ALLOCATUR AND 
QUASH WRIT OF ERROR. 


And now, January 2% 1890, comes the Commonwealth 
of Pennsylvania, by her Attorney General, Wiiliam 8. 
Kirk patrick, into Court and causes the Court here to under- 
stand and be informed : | 

That the plaintiff in error, the City of Chester, appeared 
by counsel on the 11th day of February, 1889, before the 
Honorable Joseph lV’. Bradley, one of the Associate Justices 
of this Court, and presented its petition praying for the al- 
lowance of a writ of error to the Supreme Court of Penn- 
sylvania, and setting forth that upon the trial of the cause, 
in which the judgment was rendered in the trial court 
to-wit: the Court. of Common Pleas of Dauphin county, 
the petitioner, the said City of Chester, submitted to the 
said Court of Common Pleas of Dauphin county certain 
points wherein the said petitioner specially set up a claim 
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to certain rights. privileges and immunities under the Con- 
stitution of the United States, which points were negatived 
by the said Court of Common Pleas of Dauphin county, 
but that the cause was decided in favor of the petitioner on 
other grounds arising under the Constitution of Pennsyl- 
vania, and that. thereupon, the Commonwealth of Pennsylva- 
nia took a writ of error to the Supreme Court of Pennsy!- 
vania, upon whichthe said Supreme Court reversed the judg- 
ment of the said Court of Common Pleas of Dauphin 
county, and ordered judgment to be entered in favor of the 
Jommonwealth of Pennsylvania against the petitioner. 

And the said Attorney General further causes the Court 
here to understard and be informed that there is among the 
papers filed in the case a-document purporting to be points 
submitted to the Court of Common Pleas of Dauphin county, 
the purport and intention of which document appears to be 
to set up specially certain rights, privileges and immunities 
under the Constitution of the United States, which docu- 
ment is printed in the transcript of record, herewith sub- 
mitted to the Court. pages 4*4 © 

That it nowhere appears as alleged, that points were sub- 
mitted on the trial of the said cause in the trial court; that 
no record or entry appears upon the docket of the said court 
or upon the stenographer’s record of the trial of the cause, of 
the submission of the said points, for are the same noticed 
in any wise in the findings of fact and conclusions of law or 
opinion of the trial court, and the said Attorney General 
herewith submits to this honorable Court the certificate of 
the judge before whom the case was tried and the affidavit 
of the prothonotary and deputy prothonotary of the Court 
of Common Pleas of Dauphin county, showing that the 
said document, purporting to be points, referred to in the 
petition upon which the writ of error was granted, was 
never in fact presented in the trial court. 

That upon the petition so as aforesaid presented. the Hon- 
orable Joseph P. Bradley, Associate Justice of this Honor- 
able Court, did, on the 11th day of February, 1889, grant the 
prayer of the petitioner and allow a writ of error from this 
honorable Court to the Supreme Court of Pennsylvania, 
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which writ of error, together with the transcript of record 
of the case, in which was included the document aforesaid 
purporting to be points, not accompanied by assignments of 
error, was docketed in this Court to No. 1498, October Term, 
1889, on the 31st day of October, 1889; and the said Attor- 
ney General for the said Commonwealth, in support of the 
matters above stated, doth refer to the transcript of the 
record herewith submitted. and the said petition printed in 
said transcript on pages 27-8 2, and tothe said affidavits and 
certificate printed in the appendix to this brief, pages 12 to 15. 

And thereupon the said Commonwealth, by her Attorney 
General, doth move the court here to revoke the allowance 
of the said writ of error as having been improvidently 
granted by reasonof the untrue statements in said petition 
contained, and to quash the writ of error issued pursuant 
thereto. 

WiLuiAM S. KIRKPATRICK, 
Attaney General. 
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In the Supreme Court ofthe United tates 


CITY OF CHESTER 
Vs. eee : 
COMMONWEALTH OF PENNSYLVANIA. 


No. 1498, OCTOBER TERM, 1889. 


Error to the Supreme Court of Pennsylvania. 


MOTIONS TO DISMISS AND AFFIRM. 


And now, January 27, 1890, comes the Commonwealth 
of Pennsylvania, by her Attorney General, William S. 
Kirkpatrick, and moves the Court here to dismiss this case 
for want of jurisdiction on the ground that the record here- 
with produced and shown to the Court fails to show that 
there was drawn in question in the ease the validity of a 
treaty or statute of, or an authority exercised under, the 
United States, and a decision against such validity, or that 
there was drawn in question the validity of a statute of or 
an authority exercised under any State, on the ground of 
their being repugnant to the Constitution, treaties or laws 
of the United States, and a decision in favor of their validity. 
or that any title, right, privilege or immunity was claimed 
under the Constitution or any treaty or statute of, or com- 
mission held, or authority exercised under, the United States, 
and a decision against the title, right, privilege or immunity 
specially set up or claimed by either party under such Consti- 
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tution, treaty, statute, commission or authority, and the 
said Attorney General further moves the Court here to 
affirm the judgment in this case on the ground that it is 
manifest from the record that the writ has been taken for 
delay, and that if any color of jurisdiction exists, the 
questions involved were so manifestly decided right and are 
in themselves so frivolous, that no argument thereof is nec- 
essary. 
WituiaM S. KIRKPATRICK, 
Attorney Geaeral. 


BRIEF ON MOTIONS TO DISMISS AND 
AFFIRM. 


[It is the settled doctrine of this Court that to give Juris- 
diction under section 709 of the Revised Statutes, because of 
a denial bv a State Court of any right, title, privilege or 
immunity claimed under the Constitution of or any treaty 
or statute of the United States,it must appear on the record 
that such title, right privilege or immunity was specially 
set up or claimed at the proper time and in the proper way. 
To be reviewable, the decision must be against the right so 
set up or claimed, and where the Supreme Court of a State 
reviews the decision of the trial court, it must appear that 
the claim was made in that court, because the Supreme 
(‘ourt is onlv authorized to review the judgment for errors 
committed there, and this Court ean do no more. This is 
substantially the language of Chief Justice Waite in Spies 
v. Li//inois, 125 U.S. 151,181. The proposition,in substan- 
tially the same language. wasaffirmedin Brooks v. Missouri, 
124 U S. 394. and in Chappe/ v. Bradshaw, 123 U.S. 152. 

[n this ease no matter of law or fact appears of record, 
by points submitted by the defendant, the city of 
(Chester, in the trial court, or by bills of exception taken 
there at the instance of said defendant. The case was tried 
under the aet of Assembly of Pennsylvania of 22d April, 
1874, printed in the appendix hereto, page 15. The practice 
under that act is similar to that under a like statute of the 
[ nited States, as is shown by Brightly’s Troubat and Haley's 
Practice, page 408, where the Federal decisions are quoted 
in illustration of the practice under the Pennsylvania law. 
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Said the Supreme Court of Pennsvlvania in Common- 


* This Court. underthe ruling of Jamison v. Collins. 2 Nor- 
ris, 359, and Lee ». kevs, 7 Norris, 175. can hear and de- 
termine only questions of law, arising upon bills of excep- 
tion to the rulings of the judge, relating to the evidence or 
to the law of the case. Wecannot go behind his findings 
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his ruling was duly excepted to by the Commonwealth 
in the trial court, and was embraced in the third specifica- 
tion of error of the Commonwealth in the Supreme Court o! 


Pennsylvania. 

It is respectful 7 submitted, with reference to the fore- 
going, that, if this is sufficient to show that a Federal question 
was raised (which is by no means admitted) the Federal 


question itself does not relate to the rights of the plaintift 
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in error (the tax collector), but to those of the bond-holder 
(the tax-payer). 
That the parties bear this relition is s ttled by the con- 
struction of this and similar taxing statutes of Pennsylvania. 
Milthy v. Railroad Company, 2P. F. Smith, 140. 
Commonwealth v. Lehigh Vailey Railroad Company, 
8 Outerbridge 89. 
Commonwealth v. Delaware Division Canal Com- 
pany, 8 Crumrine, 595. 

In the latter case it was held that the corporation could 
be heard as to matters relating to the rights of the tax- 
payer, but as to Federal questions in this Court it is 
submitted that the title, right. privilege or immunity set up 
under the Constitution of the United States must be set up 
by the party for himself, not for a third person. 

Owing V. Norwood’s Lessee, 5 Cranch, 342. 
Montgomery v. Hernandez, 12 Wheaton. 129. 
Henderson v. Tennessee, 10 Howard, 311. 
TIale v. Gaines, 22 Howard 144, 160. 

Verden v. Coleman, 1 Black, 472 

Austin v. Boston, T Wall. 694. 

Long v. Converse, 91 U.S. 105. 

Miller v. Lancaster Bank, 106 U.S. 542. 

Of the above cited cases, Austin v. Boston,7 Wall. 694, 
may be taken as an example. The Federal statute provides 
tor the taxation of shares of a national bank where the bank 
is located, and not elsewhere. The Massachusetts statute 
in question in that case provided that shares of 
banks should be taxed at the residence of the shareholder. 
Austin alleged that this statute was void because it was 
contrary in its terms and provisions to the Federal statute. 
It appeared, however, that Austin, who lived in Boston. 
was taxed upon shares of Boston national banks, and it was 
held that, as the facts of Austin’s case were within the re- 
quirements of the Federal statute, he was deprived of no 
right, and, therefore, had no case. 

The motion to affirm is based upon the settled doctrine 
of the court that a cause ought not to be held for argument 


error, as shown by the petition for the allocatur, independ- 


cent. on the amount so paid; and any State tax remaining 
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where the Federal question, on which jurisdiction depends, 
was manifestly decided right. 

Transportation Line v. Cooper, 99 U.S. 78. 

Micas v. Williams, 104 U.S. 556. 

Swope v. Leffingwell, 105 U.S. 3. 

New Orlean Ins. Co. v. Albro Co., 112 U.S. 506. 

Church v. Kelseg, 121 U.S. 282. 

Arrowsmith v. Harmoning, 118 U.S. 194. 

Spies v. Lllinois, 123 U.S. 131. 


The questions sought to be litigated by the plaintiff in 


ently of the untrue allegation respecting the points, have 
been so often pressed upon the attention of the Court, and 
so often determined adversely, that the rules must be re- 
garded as settled and the questions not entitled to further 
hearing. 
Walston v. Nevin, 128 U.S. 578. 

That this motion is thus well-founded will appear from a 

statement of the questions sought to be litigated and the 


former decisions of this court upon them. 

The tax in question is demanded pursuant to the forty- | 
second section of the Act of 29th April, 1844, which is as | 
follows: | 


That if the county shall pay into the State Treas- 
ury its quota of tax levied on its said adjusted valuation, | 
fifteen days prior to the first day of August, in any year, | 
such county shall be entitled to an abatement of five per | 


unpaid by anv individual or corporation atter said tax is 
due and payable by said county to the Commonwealth, shall 
bear an interest of six per cent., and be a lien on the estate 
on which it is charged, til] fully paid and satisfied. And 
that it shall be the duty of the treasurer of each county, in- 
corporated city, district and borough of this Commonwealth, | 
on the payment of any dividend or interest, to any holder a 
or agent claiming the same. on any scrip, bond or certificate | 3S 
of indebtedness issued by said incorporated city, district and 
borough aforesaid, to assess the tax herein made and pro- 
vided for State purposes, upon the nominal value of each 
and every sad evidence of debt; said tax to be dedneted by 
the said treasurer, on the payment of any interest or divi- 
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dend aforesaid. and the same shall be held bv him, until 
paid over to the State Treasurer; and the said treasurer 
shall be subject to the same penalties and liabilities now 
prescribed by existing laws in relation to taxes on bank 
dividends. 


The bonds of the city of Chester were all held by resi- 
dents of the State of Pennsylvania. 
This tax is objected to: 


First, Because it is alleged no assessment is provided Pie. 

Second, Because no notice to or hearing of the taxable 
person is provided for. 

Third, Because the tax impairs the corporation’s obliga- 
tion to its creditors. : 


These objections are thus answered : 


. The Legislature has rightfully fixed the rate as applied 
to tay taxable subject, and no assessment or valuation is 
required to ascertain the amount of the tax. 

In Savings Bank v. United States. 19 Wallace. 227, 240, 
it was decided that a suit at law might be maintained for 
the recovery of the tax on interest paid,even though no list 
had been returned and no assessment made, and in the 
opinion it was said: | 


No other assessment than that made by the statute was 
necessary to determine the extent of the bank’s liability. 
An assessment is only determining the value of the thing 
taxed. and the amount of the tax required of each individual. 
It may be made hy designated officers or by the law itself. 
In the present case the statute required every savings bank 
to pay a tax of five per cent. on all undistributed earnings 
made, or added during the year to their contingent funds. 
There was no oceasion or room for any other assessment. 
This was a charge of a certain sum upon the bank, and 
without more, it made the bank a debtor. 


This ruling was distinctly affirmed in Aing v. United States, 
99 U.S. 229. and in United States v. Erie ‘Railway Co., 107 
U.S.1. The — is also recognized in (nited States 
Ferrary, 93 U. 8. 65; National Bank v. Commonwealth, 
9 Wall. 353, and sane cases. 
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2. In such case no notice or hearing is required, for none 
is necessary. The tax is in the nature of a specific tax. 
Hagar v. Reclamation District, 111 U.S. 701, 709, 

and cases above cited. 

3. There being a legitimate exercise of the taxing power, 
there is no violation of a contract arising from the deduc- 
tion of the tax from the obligation by the debtor acting as 
a collector of the tax. 

Haight v. Railroad Company, 6 Wall. 15. 
United Statesv. Railroad Company, 17 Wall, 322. 

The difference between this case and those of State tax 
on foreiqn-held bonds, 15 Wall. 300. and Murray v. Charles- 
ton, 96 U. S., 482, is as wide as possible. In this case 
the tax is upon bonds of resident bondholders; in those a 
tax was sought to be enforced against non-resident bond- 
holders. Here the tax is upon a taxable subject within the 
taxing jurisdiction of the State. There an arbitrary deduc- 
tion was attempted from what was not a taxable subject, 
nor within the jurisdiction of the State. 

The State laws furnish a remedy to the bondholder, if 
any need be sought. 

That the remedy exists is shown by Banger’s Appeal, 13 
Out. 79. 

That the existence of this equitable remedy answers thé 
objection made, if it b+ otherwise well founded, is shown by 
Me Millan v. Anderson, 95 U.S., 387; Arrowsmith v. H ar- 
moning, 118 U.S. 194; Davidson v. New Orleans, 96 U.S., 
97. 

JouNn FF. SANDERSON, 

Deputy Attorney General. 

WILLIAM S. KIRKPATRICK, 
Attorney General. 


boos 
bo 


APPENDIX. 


nthe Supreme Court of the United States 


No. 1498. OCTOBER TERM, 1839. 


CITY OF CHESTER 


~ 


VS. 
COMMONWEALTH OF PENNSYLVANIA. 


[ do hereby certify that the document purporting to be 


points submitted to the trial court, to wit: The court of 
common pleas of Dauphin county, Pennsylvania, and found 
in the tiles of Commonwealth »v. City of Chester, No. 191 
March term, 1887,in the said Court of Common Pleas of 
Dauphin county, was first called to may attention, so far as 
[ have a recollection thereof, within the past week. I have 
no recollection that such points were submitted on the trial, 
and [ certainly passed on none. [do not mean to be un- 
derstood as stating positively that said points were not in 
tact submitted. If they were, I believe they would have 
been duly noticed and passed upon. 
Dated at Harrisburg, January 2, 1890. 
J. W. SrMonton, 

President Sudge 12th Judicial District of Pen NS lvanta. 


COMMONWEALTH OF PENNSYLVANIA, } 
County oF DAUPHIN, 

[, W. H. Ulrich, prothonotaryv of the Court of Common 
Pleas in and for the said county, do hereby certiiv that the 
Honcrable J. W. Simonton, by whom the toregoing certi- 
fieate was made and who has thereunto subscribed his 
name, was at the time of making thereof and still is presi 
dent judge of the Court of Common Pieas, Orphans’ Court 
and Court of (Quarter Sessions of the Peace in and for said 


county, duiy commissioned and qualified, to all whose acts 


ae 


pe 2. SA TR PR PPEy p 4 NS “t neaian ites tenting 
wae re 


as stich full faith and credit are and ought to be given as 


well as in courts of Judicature as elsewhere. 


[n testimony whereof, | have hereunto set my hand and 


atfixed the seal of said court, this 3d day of January, A. D 


LS90Q. 
SEAL. | W. H. Ucercu, 
Pr 1LOTarY 
STATE OF PENNSYLVANTS.) 
SS 
DAUPHIN COUNTY 
W.H. Ulrich, being duly sworn aecording to law, deposes 


and savs: [ am now and was during the year 1887 and up 


to the present time prothonotary of the Court of Common 
Pleas of Dauphin county. I was present in court during 


’ ’ ms 
enmnsVivanla » 


+ , : , « “ . ? : 
the trial of the case of: Commonwealth of Ef 


% — fh 4° + oa 1Q)7 \ =" ' ry } yg T ly y a } 
(/1CV or Unester, to ivi wiaren Term, [88 ij4. i fave no reco! 
} . ! : . a eS a iy , ! 
lection that anv polnts were suomiited on venall of the 


? . ° , ’ ‘ “ a le > * - ; { ' rite : +b, > Tf rf . r 
defendant on the trial of said case,and | believe that if any 


, 


_ ? , >. > , , 
were submitted they would have been duly mar 


oY r« . | 4 . > ‘ . oy rire 4 f i > - > . 
[ have examined the original paper purporting to be points 


of charge submitted to the court. The same is not marked 
or endorsed in any way as a file of the court in my hand 
writing. or in that of anv of my deputies or clerks. That 
the reeord of said case was made up for the Supreme Court 
of Pennsvivania by attaching the original papers on file ir 
the case to the writ of error ind returning them therewtlt! 


es 


That deponent examined the record as thus made up, and 


he is confident that said paper purporting to be points of 
charge was not in the idles or attached to the writ of error 
| . rg? " ’ ’ , , 
at that time That to the best of deponent’s knowledvze and 
’ } Ph San 
belief he never saw sald paper purporting to be points ot 
’ . 7 ’ , 
ecnarge untli within the past few davs 


y ] } » | ] I ;° a ; } ~— : 
Sworn and suoserioed Setore me this ~a dav ot Januar 
A. D. 1890. 


| SEAL. | Harvey | 


STATE OF PENNSYLVANIA, / 
DAUPHIN county, ) 
I, W. H. Ulrich, prothonotary of the Court of Common 
Pleas of Dauphin county, do hereby certify, that Harvey B. 
Houck, Esq., was at the time the annexed and foregoing 
affidavit was made, an acting notary public in said county 
and State, duly commissioned and qualified, and authorized 
by law to administer oaths, take acknowledgments of deeds, 
ete., and that the signature hereto affixed, purporting to be 
his, is genuine. 
Witness my hand and the seal of said court, at Harris- 
burg, this 3d day of January, A. D. 1890. 
| SEAL. | W. H. Utricu, 
Prothonotary. 


SS 


STATE OF PENNSYLVANIA.) 
DAUPHIN COUNTY, 

John P. Melick, being duly sworn according to law, de- 
posed and said: 

Iam now and was, during the year 1887, and up to the 
present time, Deputy Prothonotary of the Court of Com- 
mon Pleas of Dauphin county. I was not present in court 
during the trial of the case of Commonwealth v. City of 
Chester, No. 191, March term, 1887, of said court. I have 
charge of the dockets of the said Court. and it is my duty 
to make, and I do make, the docket entries in cases pending 
in said court. I have no recollection of receiving or filing 
any paper purporting to be points of charge submitted tothe 
court in the above entitled case. I have examined a paper 
in the files of the said case, to No. 191 March term, 1887, 
purporting to be points of charge submitted to the court on 
the trial of the said case. The said paper is not endorsed 
or marked filed in my handwriting, or in that of any clerk 
or officer connected with the Prothonotary’s office of the said 
court, nor was the said paper ever entered upon the appear- 
ance docket of the said court as having been filed in the 
ease. When the record of the said case was made up for 
the Supreme Court of Pennsylvania, by attaching the orig- 


SS ° 


cline lll ale 


— 
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nal papers on file in the case to the writ of error and re- 
turning them therewith, I compared the docket entries of 
papers filed with the original papers on file, and at that 
time I have no recollection of discovering the document 
purporting to be points of charge above referred to, nor have 
I any recollection of having attached the said document to 
the said writ of error at that time, and in fact I have no 
recollection of ever having seen the paper referred to, pur- 
porting to be points of charge, until within the past week 
or ten days when my attention was called thereto. I be- 
lieve that if any such paper were in the files at the time 
when the record was made up for the Supreme Court of 
Pennsylvania, | would have noticed and remembered it. 
JoHN P. MELICK. 

Sworn and subscribed to before this third day of January, 

A. D. 1890. . 
[ SEAL. | FREDERICK M. Ort, 
Notary Public. 
STATE OF PENNSYLVANIA) _. , 
Davupruin county, § °°’ 

I, W. H. Ulrich, Prothonotary of the Court of Common 
Pleas of Dauphin county, do hereby certilty that Frederick 
M. Ott, Esq.,.was at the time the annexed and toregoing 
affidavit was made, an acting notary public in said county 
and State, duly commissioned and qualified, and authorized 
by law to administer oaths, take acknowledgements of deeds, 
etc, and that the signature hereto aflixed, purporting to be 
his, is genuine. Witness my hand and the seal of said 
court, at Harrisburg, this 3d day of January, A. D. 1890. 

| SEAL. | W. H. Unricn, 
Prothonowa ry. 


AN ACT 


To provide for the submission of civil cases to the decision of the court 
and to dispense with trial by jury. 

Section 1. Be it enacted, tc, That in any civil case now 
pending in any of the courts of this Commonwealth, or 
hereafter to be commenced, after issue Joined, the parties 
thereto, excepting those acting in a fiduciary capacity, may, 
by agreement filed in the proper office where such suit is 
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pending, dispense with trial by jury, and submit the de- 
cision of such cases to the court having jurisdiction thereof ; 
and such court shall hear and determine the same, and the 
judgment shall be subject to writ of error or of appeal as 
in other cases at law or in equity, at the option of either 
party. 

Section 2. The decision of the court shall be in writing. 
stating separately and distinctly the facts found, the 
answers to any points submitted in writing by counsel and 
the conclusions of law, and shall be filed in the oflice of the 
prothonotary or clerk of the proper court where the case Is 
pending, as early as practicable, not exceeding sixty days 
after such decision shall have been made from the termina- 
tion of the trial, and notice thereofshall be forthwith given 
by the prothonotary or clerk to the parties or their attorneys, 
and if no exceptions thereto are tiled in the proper office 
within thirty days after’ service of such notice judgment 
shall be entered thereon by the prothonotary or clerk; if 
exceptions to the findings of facts or conclusions of law be 
filed within said thirty days, the court or the Judge thereof 
who tried the case in vacation, may, upon argument, order 
judgment to be entered according to the decision previously 
tiled, or make such modifications thereof as in justice and 
right shall seem proper, subject always, nevertheless, to re- 
view by writ of error or appeal in the Supreme Court; such 
writ.of error or appeal to be taken in the time and manner 
and with the effect prescribed by law. 

Section 3. Every such case taken to the Supreme Court 
upon writ of error shall be heard and determined therein as 
writs of error are therein heard and determined; and every 
such case taken to the Supreme Court by appeal shall be 
heard and determined therein as cases of appeal in equity 
proceedings ; and in casea new trial is ordered it shall be 
proceeded with before the same court in the same manner 
as hereinbefore provided for. 

SecTion 4. An agreement to submit under-this act shall 
be a waiver of the right of trial by jury. 

Section 5. Cases submitted under the provisions of this 
act shall be subject to existing law as to costs, except no 
jury fee shall be required on entering judgment. 

Approved the 22d-day of April, A. D. 1874. (P. L 109.) 
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EXTRACTS FROM Act oF Marcu 30, 1811. 
[Brightley’s Purdon’s Digest, Title, Public Accounts. ] 

Section 1. All accounts between the Commonwealth and 
any person or persons, body politic or corporate, as well 
those with the officers of the revenue, as other persons in- 
trusted with the receipt, or who have or hereafter may be- 
come possessed of public money, also the accounts of all 
persons having claims on the Commonwealth, except as 
hereinafter excepted, shall be examined and adjusted by 
the Auditor General according to law and equity. 

SEcTION 3. When any public account is examined and ad- 
justed, entered in the books of the office, and signed by the 
Auditor General, it shall be submitted, together with the 
vouchers and all other papers and information appurtenant 
thereto, to the State Treasurer. for his revision and appro- 
bation; and in order that the State Treasurer may be en- 
abled to revise and examine the accounts so submitted to 
him, he is hereby invested with powers similar to those 
vested in the Auditor General by this act. 

SecTION 11. If any person or persons,body politic or corpor- 
ate, be dissatisfied with the settlement of his, her or their ac- 
count by the Auditor General and State Treasurer, he, she or 
they may appeal therefrom to the Court of Common Pleas 
of the county in which the seat of government shall then be, 
and such appeal shall be transmitted by the Auditor Gen- 
eral to the clerk of the said court, to be by him entered on 


record, subject to like proceedings, under the directions of 


the State Treasurer, as in common suits: Provided, how- 
ever, That the appeal be filed in the office of the Auditor 
General within sixty days after notice of such settlement, 
and be accompanied with a specification of objections to 
the said settlement; and that the person or party appealing 


shall enter sufficient security before one of the judges of 


the Court of Common Pleas, within ten days next after 
such appeal, to prosecute such appeal with eifect, and to 
pay all costs and charges which the Court, or arbitrators 
shall award, and also pay any sum of money which shall 
appear, by the judgment of the said Court or award of ar- 
bitrators, to be due by him, her or them to the Common- 
wealth: Promded, nevertheless, That where any proceed- 
ings shall be had against any person or persons, who, upon 
summons and demand made, in pursuance of this act, shall 
have refused or neglected to exhibit his, her or their ac- 
count to the Auditor General, as by this act is directed, 
such person or persons shall not be allowed any appeal from 
the settlement of the accountant officers, but the same shal] 
be final. 
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JOHN C. DEPUTRON VS. ROWENA YOUNG. 1 


1 Pleas before the Honorable David J. Brewer, judge of the cir- 
cuit court of the United States for the eighth circuit and 
peer of Nebraska, at the term of November, A. D. 1888. 


Be it remembered that on the 14th day of June, 1884, a petition 
was filed in the office of the clerk of said circuit court; which said 
petition is in words and figures following, to wit: 


In the U.S. Circuit Court, United States of America, District of 
Nebraska. 


RowEnA Youna, Plaintiff, 
vs. 
JoHn C. Deputron, Defendant. 


Petition. 


Now comes the said plaintiff and, complaining of the said defend- 
ant, says— 

That the said plaintiff is a citizen and resident of the State of 
Ohio, and that the said defendant is a citizen and resident of the 
State of Nebraska, and that the matter or amount in dispute ex- 
ceeds the sum or value of five hundred dollars, exclusive of costs. 

That the said pla atiff is the owner in fee of the following- 
described property and entitled to the immediate possession thereof, 
to wit: The west half of the northeast quarter of the southwest quar- 
ter of section twenty-four (24), township ten (10), range six (6) east, 
of the sixth principal meridian, in Lancaster county and State of 
Nebraska, and entitled to the immediate possession thereof. Yet 
the said defendant wrongfully keeps plaintiff out of the possession 
thereof. 

Whereupon the said plaintiff prays judgment against the said de- 


fendant for the possession of said property and her costs. 
FRANK P. IRELAND, 


2 THURSTON & HALL, For Pf. 


STATE OF eet | . 
y SS ; 
Douglas County, 

R. S. Hall, being duly sworn, says he is one of pl’ff’s att’ys in 
above case; that he has read the foregoing petition and knows the 
contents, and the facts stated therein are true, as he verily believes; 
that said pl’ff is absent from and a non-resident of the State of Ne- 
braska, and ‘for that reason affiant makes this affidavit. 


R. S. HALL. 


Subscribed in my presence and sworn to before me this 14th day 
of June, 1884. 
[SEAL. | W. F. GURLEY, 
Notary Public. 


Upon the back of said petitions appear endorsements in words and 


figures following, to wit: No. 348, H. 
1—1151 


U. S. circuit c’t, district of 
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2 JOHN C. DEPUTRON VS. ROWENA YOUNG. 


Nebraska. Rowena Young vs. John C. Deputron. Petition. Filed 
Jun- 14,1884. Elmer D. Frank,clerk. Frank P. Ireland, Thurston 
& Hall, pl’ff’s att’ys. 


Thereupon, afterwards, to wit, on the 14th day of July, 1884, an- 
swer was filed in said case; which said answer is in words and fig- 
ures following, to wit: 


In the Circuit Court of the United States, District of Nebraska. 


Rowena Youne, Plaintiff, 
vs. 
JoHn C. DeputroN, Defendant. 


Answer. 


Comes now the defendant and, for answer to the petition herein 
filed, says: : | 
First defense. 
That said plaintiff ought not to have or maintain her said action 
against this defendant, because he says that this defendant 
3 and those under whom he claims the said premises had, sub- 
sequent to the 6th day of June, 1871, and prior to the Ist day 
of September, A. D. 1879, acquired a complete and perfect title to 
said premises in said plaintiff’s petition described under and by 
virtue of a tax deed duly and legally executed, issued, and delivered 
to the grantor of this defendant by the county treasurer of Lancaster 
county, Nebraska, under and in conformity to and in accordance 
with the provisions of an aet of the Legislature of the State of Ne- 
braska entitled An act to provide a system of revenue, approved 
February loth, 1869, and acts amendatory thereof, which tax deed 
was duly and legally recorded in the county clerk’s office of Lan- 
caster county, Nebraska, on the 18th day of June, 1871, in Book “H” 
of Deeds, at pages 092 & 593, and that the said premises were then 
vacant and unoccupied lands, and that said premises have never at 
any time from said 13th day of June, A. D. 1871, nor has any part 
thereof been in the occupancy or possession of said plaintiff tbr any 
other person through whom she claims her pretended title thereto ; 
but, on the contrary, this defendant and his grantors, for more than 
five years continuously subsequent to said 13th day of June, A. D. 
1871, and next prior to said Ist day of September, A. D. 1879, have 
continuously and uninterruptedly had and held the open, notorious, 
exclusive, and actual possession of all said premises under said tax 
deed adversely to the said plaintiff and those under whom she claims 
said premises, and defendant is a bona fide purchaser of said prem- 
ises and paid the full vaiue therefor, the sum of $10,000, without any 
knowledge or notice of any defect or infirmity in said tax deed or 
the title thereby conveyed or in the proceedings leading thereto. 
Said tax deed and the record thereof is in words and figures fol- 
lowing: 
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4 Tax Deed. 


Whereas Nelson C. Brock did,on the 12th day of June, A. D. 1871, 
produce to the undersigned, John Cadman, treasurer of the county 
of Lancaster, in the State of Nebraska, two certificates of purchase 
in writing, bearing date of the 7th day of September, A. D. 1868, 
signed by M. Langdon, who, at the last-mentioned date, was treas- 
urer of said county, from which it appears that Nelson C. Brock did, 
on the 7th day of September, A. D. 1868, purchase at public auction, 
at the treasurer’s office, in said county, the tracts, parcels, or lots of 
land lastly in this indenture described, and which lots were sold to 
him for the sums of seven ;&2, dollars and four ;',;, respectively, 
being the amounts due on the following tracts or lots of Jand re- 
turned delinqnent for the non-payment of taxes, costs, and charges 
for the year 1867, to wit, the north 3 of the S. W. 4 of section number 
24, township 10, range 6, 80 acres, and theS. W.48S. W. 4 section 24, 
township 12, range 6; and it appearing that the said Nelson C. Brock 
is the legal owner of said certificates of purchase and the time fixed 
by law for redeeming the land therein described having now ex- 
pired, and the same not having been redeemed as provided by law, 
and the said Nelson C. Brock having demanded a deed for the tracts 
of land mentioned in said certificate and which was the least quan- 
tity of the tracts above described that would sell for the amount due 
thereon for taxes, costs,and charges, as above specified, and it appearing 
that said lands were legally liable for taxation and had been duly as- 
sessed and properly charged on the tax book or duplicate for the year 
1867, and that said lands had been legally advertised for sale for 
taxes and were sold on the 7th day of September, 1868: Now, there- 

fore, this indenture, made this 12th d: ay of June, 1871, between 
oD the State of Nebraska, by John Cadman, the treasurer of said 

county, of the first part, aud the said Nelson C. Brock, of the 
second part, witnesseth : 

That the said.party of the first part, for and in consideration of 
the premises and the sum of one dollar in hand paid, hath granted, 
bargained, and sold, and by these presents doth grant, bargain, sell, 
and convey, unto the said party of the second part, his heirs and 
assigns forever , the tracts or parcels of land mentioned in said cer- 
tificates and described as follows, to wit: N. 3 of S. W. 4 of sec. 24, 
town. 10, range 6, eighty acres, and the W. side of S. W.S. W. sec- 
tion 24, town. 10, range 6, 20 acres; to have and to hold said men- 


tioned tracts or parcels of land, with the appurtenances thereunto 


belonging, to the said party of the second part, his heirs and assigns 
forever, in as full and ample manner as the said treasurer of said 
county is empowered by Jaw to sell the same. 

In testimony whereof the said John Cadman, treasurer of said 
ounty of Lancaster, has hereunto set his hand and seal on the daye 
and year aforesaid. 

JOHN CADMAN, Co. Treas. [SEAL.] 


Attest: R. A. BAIN, County Clerk. 
[ co. SEAL.) Stamp. 
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STATE OF NEBRASKA, oe 
County of Lancaster, 


On this 12th day of June, 1871, before me, a notary public, duly 
commissioned and qualified, for and residing in said county, per- 
sonally appeared John Cadman, county treasurer, and he acknowl- 
edged the above instrument to be his voluntary act and deed. 

In witness whereof I have hereunto set my hand and notarial 
seal the day and year last above mentioned. 


[seAL.] D. G. HULL, 
Notary Public. 


6 Said tax deed was endorsed on the back as follows: “ Tax 

deed. State of Nebraska to Nelson C. Brock. State of Ne- 
braska, county of Lancaster, ss. Filed for record June 15th, 1871, 
at the hour of 10.20 a.m., and recorded in Book H of Deeds, at pages 
592 & 593. R. A. Bain, Co. cl’k, by R. O. Philips, deputy. Ch’g’d, 
Brock, 1. 


Second defense. 


And this defendant, for a second and further defense, says that 
said plaintiff ought not to have or maintain her said action against 
him, because he says that the said supposed cause of action did not 
accrue to said plaintiff within ten years next before this action was 
begun, and that this defendant and those under whom he claims said 
premises have, for more than ten years next preceding the beginning of 
this action, continucusly and uninierruptedly keptand held the open, 
notorious, and exclusive possession of said premises in the plaintiff's 
petition described adversely to said plaintiff and those under whom 
she claims said property. 


Third défense. 


And this defendant, further answering, denies that the said plain- 
tiff is the owner of the premises described in her petition ; and this 
defendant also denies that the plaintiff is entitled to the possession 
of the said premises, and prays to be hence dismissed with his costs, 


to be taxed. 
LAMB, RICKETTS & WILSON. 


THE STATE AND District of NEBRASKA, es 
Lancaster County, $. 


John C. Deputron, being first duly sworn, on oath says that he is 
the defendant in this action, and that he believes the facts stated in 


the foregoing answer to be true. 
JOHN C. DEPUTRON. 


~] 


Subscribed in my presence and sworn tu before me on this 
7th day of July, A. D. 1884. ; 
[ SEAL. ] NOVIA Z. SNELL, 
Notary Public. 


on 
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Upon the back’of said answer appear endorsements in words and 
figures following, to wit: No. 348, H. Rowena Young, plaintiff, vs. 
John ©. Deputron, defendant. Answer. Filed Jul- 14,1884. Elmer 
D. Frank, clerk. Lamb, Ricketts & Wilson, attorneys for defend- 
ant. 


Thereupon, afterwards, at the November term of said court, on 
the 7th day of December, 1885, the following proceedings were had 
and done in said cause, as appears of record on folio 507, Journal 
“K ” of said court, to wit: | 


Rowena YOUNG ) 
vs. > Trial. 348, H. 
Joun C. Deputron. } 


Now come the parties herein, by their attorneys; also come the 
following-named persons as jurors, to wit: 1, L. W. Miller; 2, G. 
W. Walback; 3, Henry Sapp; 4, A. F. Holcomb; 5, James Ireland; 
6, — J. Renee 7, Samuel Culbertson; 8, P. H. Cooper; 9, W. 
G. Swan; 10, William D. Thomas; 11, William Hennessy; 12, R. 
J. Doam, ‘who were duly em paneled and sworn according to law; 
and thereupon, after hee aring the evidence e, argument, and “charge of 
the vourt, the Jury retired to their room, in charge of a bailiff duly 
sworn, for deliberation. 


And now comes said jury into open court and present to the 
court their verdict, which is in words and figures following, to wit: 


“In the Cireuit Court, District of Nebraska. 


ROWENA YOUNG, Plaintiff, 
Us. 
JoHN C. DeputrRoN, Defendant. ( 


8 We, the jury in this cause, being duly empaneled and sworn, 
do find and say we find the i issues jou nid in favor of the de- 


fendant. 
G. W. WALBACK, Foreman.” 


It is therefore considered, ordered, and adjudged by the court that 
said defendant is the owner of and entitled to the immediate posses- 
sion of the premises described in the petition herein, and that said 
defendant recover of and from the said plaintiff his costs herein ex- 
pended. 

And thereupon, on motion of the plaintiff, by Thurston and Hall, 
attorneys, it is further ordered by the court that the verdict and 
judgment herein be, and the same are hereby, set aside and a new 
trial of this cause awarded. 

Thereupon, afterwards, at the January term of said court, on the 
22nd dav of January, 1886, the following proceedings were had and 
doné in said cause, as appears of record on folio 785, Journal “ kK” 
of said court, to wit: 
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RowENA YOUNG 
vs. Order to Consolidate. ° No. 348, H. 
JoHN C. DEPUTRON. 


On motion, it is ordered by the court that this cause be, and the 
same are ris] hereby, consolidated with causes numbered 349, H, 
and 350, H, for tria’. 


Thereupon, afterwards, at the said January term of said court, on 
the 11th day of February, 1886, the following proceedings were had 
and done in said cause, as appears of record on folio 855, Journal “kK” 
of said court, to wit: 


RowENA YOUNG 
vs. 348, H. 
JOHN C. DEPUTRON. 


On motion of plaintiff, by Thurston and Hall, her attor- 
9 neys, it is ordered by the court that said plaintiff have leave 
to reply herein to-day, verification to said reply being waived 

by defendant’s attorneys in open court. 


Thereupon, afterwards, to wit, on the 5th day of March, 1886, 
reply was filed in said case; which said reply is in words and 
figures following, to wit: 7 


In the United States Circuit Court, District of Nebraska. 


Rowena Youna, Plaintiff, 
vs. Reply. 
JoHN C. Duputron, Defendant. 


Now comes the said plaintiff and, for reply to the answer of said 
defendant, says— 

That she denies that the said defendant ever acquired any title to 
the premises in said plaintiff’s petition described under and by vir- 
tue of a tax deed duly and legally executed or by any deed what- 
soever, or that said defendant has ever had any deed whatsoever of 
said property. 

And plaintiff denies that “- said defendant has ever held pos- 
session of said property at any time whatsoever. 

And plaintiff denies that the said defendant ever purchased: said 
property, or that said defendant ever paid the sum of ten thousand 
dollars or any sum whatever for same. 

And plaintiff denies each and every sthiastinn in said first cause 
of defendant’s answer set out not heretofore admitted. 

And plaintiff, for reply to the second defense — said defendant, says 
that they [she] deny [denies] each and every allegation in said 
second defense set out. 

And plaintiff denies that the pretended deed set out in the 
10 answer of defendant is a true copy of any deed ever executed 
and or through which defendant holds title. 

The plaintiff denies each and ev ery allegation in said answer not 
hereinbefore admitted. 7 
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UnITED STATES OF AMERICA. 


District OF NEBRASKA, | , 
Lancaster County, f 


Richard S. Hall, being duly sworn, on his oath says: I am the at- 
torney of the above-named plaintiff. [ have read the above reply 


- and know the facts therein contained, which are true, as I verily 


believe. 
The reason for making this affidavit by affiant is that the plain- 


tiff is a non-resident of and absent from the State of Nebraska. 


R. 8. HALL. 


Signed in my presence and sworn to before me this fifth day of 


March, A. D. 1886. 
ELMER D. FRANK, Clerk. 


Upon the back of said reply appear endorsements in words and 
figures following, to wit: No. 348, H. In U.S. circuit court. Row- 
ena Young vs. John C. Deputron. Reply. Filed Mar. 5, 1886. 
Elmer D. Frank, clerk. Thurston & Hall and J. R. Webster and 
Frank P. Ireland, pl’ff’s att’ys. 


Thereupon, afterwards, at the said January term of said court, on 
the 8th day of March, 1886, the following proceedings were had and 
done in said cause, as appears of record on folio 50, Journal “ L” of 
said court, to wit: 


RowENA YOUNG 
vs. Trial. 348, H. 
JOHN. C. DEPUTRON. 


Now come the parties herein, by their attorneys; alsocome 
11 the following-named persons as jurors, to wit: 1, A. J. 
7 Wright; 2, KE. D. Stoughton; 3, J. K. Whitmore; 4, J. B. 
Reed; 5, W. H. Keckley; 6, O. J. Martin; 7, J. M. Lee; 8, P. H. 
Walker; 9, Walter Seeley; 10, D. C. Brown; 11, J. R. Nickols; 12, 
E. C. Carmes, who were duly empaneled and sworn according to 
law ; and the said jury having heard the testimony adduced in part, 
sald cause was continued until to-morrow morning, at ten o’clock. 


Thereupon, afterwards, at the said January term of said court, 
on the llth day of March,.1856, the following proceedings were 
had and done in said cause, as appears of record on folio 58, Journal 
“L” of said court, to wit: | 


Rowena YOUNG 
a... >Cause Submitted to Jury. 
JOHN ©. os | 


On this day again come the parties hereto, by their attorneys; 
also come the jury empaneled and sworn herein; and thereupon, 
after hearing the remaining evidence, the argument of counsel, and 
charge of the court, said Jury retire to their room in charge of a 
bailiff, duly sworn, for deliberation. 
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Thereupon, afterwards, to wit, at the said January term of said 
court, on the 12th day of March, 1886, the following proceedings 
were had and done in said cause, as appears of record on folio 72, 
Journal “ L” of said court, to wit: 


ROWENA YOUNG 
vs. Verdict. 348, H. 
JOHN C. DEPUTRON. 


On this day again come the parties hereto, by their attorneys ; 
also come the jury empaneled and sworn in this cause into open 
court, and present to the court their special findings ard verdict, 
which is in words and figures following, to wit: 


12 In the Circuit Court of the United States, District of Ne- 
braska, January Term. 1886. 


RowENA Youna, Plaintiff, 
US. Special Findings. 
JoHN C. Dreputron, Defendant. 


We, the jury, having been duly empaneled to well and truly try 
the issues joined and a true verdict render 1n the above-entitled 
cause, do specially find as follows: 

Ist. That Jane Y. Irwin obtained title to said lands by patent 
from the United States December 15th, 1862, and on the 9th of 
August, 1867, conveyed the same to Wiiliam P. Young, who, on the 
5th of February, 1874, reconveyed the same to Jane Y. Irwin, who, 
on the llth day of June, 1884, conveyed said lands to the plaintiff, 
Rowena Young. 

Znd. On the 3lst of March, 1874, Jane Y. Irwin and husband 
entered into a contract with N.S. Scott, Samuel Boyd, and Milton 
La Master for the selling and subdivision of said lands. 

ord. And said Scott, Boyd, and La Master soon after entered upon 
said lands under said contract, and staked out the block corners and 
street intersections, being engaged in the survey on the lands in 
controversy and other lands for a period of about two months, fin- 
ishing their survey about the last of May, 1874. 

4th. On the 12th of August, 1875, Jane Y. Irwin and her hus- 
band executed a power of attorney to William T. Donavan to en- 
able him to make conveyances to purchasers when sales weré made 
by Scott, Boyd, and La Master, and to facilitate their operations 
under their contract of March 3lst, 1874. 

oth. We find that there was no assessment of the Jand in contro- 
versy for taxes In the year 1867, nor was the same borne upon the 

tax-list of that vear. 
13 6th. -We find the tax deed of June 12th, 1871, executed by 
John Cadman, county treasurer, was not sealed by the county 
treasurer with his official seal, nor did the county treasurer then 
have an official seal. | 

7th. We find that the county treasurer’s deed executed by R. A. 
Bain, dated September 15th, 1871, was not sealed by the county 
treasurer, nor did the county treasurer then have an official seal. 
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8th. We find’ the forty acres of land sold by the sheriff to EK. J. 
Curson and conveyed by deed October 10th, 1877, was at that time 
of the value of $20,000. 

9th. That the confirmation of sale was set aside by the district 
court of Lancaster county, in which it had been made November 
ord, 1877, before E. J. Curson had made any conveyance to any one 
and was never afterwards confirmed. 

10th. The jury find that Nelson C. Brock and his grantees had 
mixed possession of the west half of the southwest quarter of section 
24, township 10, range 6, in Lancaster county, Nebraska, for ten 
years prior to the commencement of this suit, but the jury find that 
parties claiming under defendant’s grantors held portions of said 
property and parties holding under plaintiff’s grantors held portions 
of said property, so that said possession was in controversy and dis- 
puted and mixed down to the year 1877. 

llth. That up to the year 1876 the said defendants and their 
grantors had mixed possession of the land in dispute, to wit, the 
northeast quarter of the southwest quarter of section 24, township 
10, range 6, but said land was open, vacant, and unoccupied, except 
by the city post-house, and was used as a common. 

12th. The jury also find that parties held mixed possession 
14 of portions of the west half of the southwest quarter of sec- 
tion 24, township 10, range 6, during the vears 1874 and 
1875, who did not attorn to or acknowledge possession in either the 
plaintiff or the defendants or any one under or by whom they claim. 
13th. The jury find that the conveyance from Jane Y. Irwin and 
John Irwin by William TT. Donavan, attorney-in-fact, to J. P. Lantz 
was a fraud upon the power held by said Donavan, and was given 
by Donavan and taken by Lantz with the intention of defrauding 
Jane Y. Irwin, and that Samuel W. Little had full knowledge of 
such facts, and procured such conveyance to be made with such 
knowledge and design. 

14th. That the said deed by Donavan to Lantz and the deed of 
same by Lantz to Little were executed at the same time and were 
parts of one transaction, and that the northeast quarter of the south- 
west quarter of section 24, town. 10, range 6, was on the 25th day of 


October, 1879, worth $30,000, and that the balance of the land then 


by Donavan conveyed would exceed $70,000 in value at that time. 
15th. That during the years 1874, 1875, and 1876 parties holding 
under the grantors of plaintiff held portions of the west half of the 
southwest quarter of section 24, township 10, range 6. 
16th. We find that all the defendants had full knowledge of the 
revocation of the power of atiorney aforesaid upon the record by 
Jane Y. Irwin and of the facts therein stated prior to any purchase 
made by them or either of them. 
17th. That one N. C. Brock, through whom the defendant traces 
one chain of his title, on the 12th day of June, 1871, received from 
the county treasurer of Lancaster county, Nebraska, a tax deed 
15 of that date of the north half of and 20 acres off the west 
side of the southwest quarter of the southwest quarter of sec- 
tion 24, town. 10, range 6 east, in Lancaster county, Nebraska, the 
2—1151 
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premises in controversy being in the northeast quarter of the south- 
west quarter aforesaid, which tax deed purported to be issued for the 
taxes assessed against the above-described parcels of land, respect- 
ively, for the year 1867, which tax deed was on the 13th day of June, 
1871, recorded in the county clerk’s office of Lancaster county, Ne- 
braska. } 
18th. That on the 15th day of December, 1871, the county treas- 
urer of Lancaster county, Nebraska, delivered to said Nelson C. 
Brock a second tax deed of that date covering the northeast quarter 
of the southwest quarter of section 24, town. 10, range 6 east, in Lan- 
caster county, Nebraska, including the property in dispute, which 
deed was issued for the tax of the year 1868, and which tax deed 
was on the 18th day of December, 1871, recorded in the county 
clerk’s office of Lancaster county, Nebraska. i 
19th. That on the 18th day of December, 1871, said Nelson C. 
Brock made, executed, and delivered to one Charles T. Boggs a lease 
in writing of that date of the north half of and the southwest 
quarter of the southwest quarter of section 24, town. 10, range 6 
east, in Lancaster county, Nebraska, for the term of two vears from 
that date, which lease contained a leave or license to the lessee to 
remove all buildings’ placed upon said premises by him on or before 
the termination of said lease, which said lease was recorded in the 
county clerk’s office of Lancaster county, Nebraska, on the 2d day of 
January, 1872. 
20th. That on the 18th day of December, 1873, the said Nelson 
C. Brock made, executed, and delivered to said Charles T. Boggs a 
second lease in writing of that date of the north half and the 
southwest quarter of the southwest quarter of section 24, 
16 town. 10, range 6 east, in Lancaster county, Nebraska, for the 
term of two years from that date, which said lease contained 
a similar provision permitting the lessee to remove all buildings and 
improvements by him erected or permitted to be erected on said 
premises off from the same at any time before the expiration of the 
said term therein granted, which lease was on the Sth day of Janu- 
uary, 1874, recorded in the county clerk’s office of Lancaster county, 
Rebraska. 
. 21. That in the month of December, 1871, the said Charles T. 
Boggs, claiming title under the said lease first aforesaid, entered into 
the mixed possession of the said premises by assuming control and 


ownership over the same and by, collecting rents frony squatters and ° 


persons then located-upon said premises, and subleased other por- 
tions of said premises, and continued to exercise mixed possession of 
said premises down to the time he yielded his mixed possession of 
the same to Samuel W. Little, and that he paid the rent to N.C. 
Brock for the said premises during the terms of the two leases above 
mentioned. 

22. That at the expiration of his term under said leases he yielded 
his mixed possession of the said premises to Samuel W. Little. 

23. That on the 18th day of May, 1874, said Nelson C. Brock and 
his wife, by their deed of quitclaim, conveyed all the said premises, 
the north half of the southwest quarter and the southwest quarter 


a 
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of the southwest quarter of section 24, town. 10, range 6 east, to 
Samuel W. Little, which deed was duly recorded in the county 
clerk’s, office of Lancaster county, Nebraska, on the 26th day of May, 
1874. 
24. That on [in] or about the month of May, 18738, Charles T. Boggs 
subleased the north half of the southwest quarter of section 
163 3924, town. 10, range 6 east, toone D. A. Gilbert, who, on or 
about that date, entered upon the mixed possession of the 
same and erected a ranch for cows or milk ranch on the northwest 
quarter of said quarter section, all the said north half of said south- 
west quarter being at the time he entered therein wholly vacant and 
unoccupied lands, and that he continued under said lease in the 
mixed possession and occupation of thesame until on[in Jor about ihe 
year 1878, when be moved off his cattle ranch and surrendered his 
mixed possession of the same at the instanceof 8S. W. Little, having 
— that. period attoned and paid rent to Charles T. Boggs. 
25. That in the year 1876 Samuel W. Little began breaking up 
and actually improving the northeast quarter of said quarter sec- 
tion and erected windmills and placed other valuable improve- 


ments thereon, planted trees and shrubbery and set out hedges and 


other fences, and thence until he delivered his mixed possession of 
the said property to his several grantees had the mixed possession 
of the said premises, said northeast quarter of the southwest quar- 
ter of section 24, town. 10. range 6 east. 

26. That on the 19th day of May, 1877, in the district court of 
Lancaster county, in the State of Nebraska, at the April term of the 
said court, in a certain action therein pending, wherein Milo H. 
Sessions was plaintiff and John Irwin and Jane Y. Irwin were de- 
fendants, a judgment was obtained in the said action in favor of the 
said H. M. Sessions and against said John Irwin and Jane Y. Irwin 
by the consideration of said court, wherein it was considered by said 


court that the said pl: alntiff therein should recover from and against 


the said defendants, John Irwin and Jane Y. Irwin, the prin- 
17 a ag sum of $3550, besides costs therein, taxed at the sum of 

$41.38, and for which said sums e xecution was awarded out 
of the said court; that thereafter execution was issued upon said 
judgment against the said John Irwin and Jane Y. Irwin, and the 
same coming to the hands of the sheriff of the said county for want 
of goods and chattels whereon to levy the said writ, he seized and 
caused to be appraised, advertised, and sold as the property of the 
said Jane Y. Irwin the northeast quarter of the southwest quarter 
of section 24, town. 10, range 6, to one E. J. Curson for the sum of 
$30; that thereafter he made due return of his said sale unto the 
said district court; and afterwards, on the 2nd day of October, 1877, 


the following proceedings were had in the said court, to wit: 
H. M. Sessions against Joun IRwin and JANE Y. IRWIN. 


This case comes on upon motion of plaintiff for confirmation of 
sale heretofore had in this case, and it is hereby ordered by the court 
that cause be shown by ‘Tuesday next, October 9th, why sale should 
not be confirmed. 
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That afterwards, on the 10th day of October, 1877, that being the 


9th day of the October, 1877, term of said court, the following pro- 
ceed ings were had in said action therein :. 


Mito H. Sgssions vs. JOHN IRWIN and. JANE Y. I[RwIN. 


This case comes on, upon the motion of plaintiff, for confirmation 
of sale heretofore had under former order of this court, and the 


court, upon a careful examination of the proceedings thereof, | 


finds that the same have been had in all respects in _ con- 
formity to law and the orders of this court. It is ordered 
that the said proceedings and sale be, and they are hereby, ap- 
proved and confirmed; and it is further ordered by the court that 
the said sheriff convey to the purchaser, by deed in fee simple, the 

lands and tenements so sold; that afterwards and on the 
1§ 10th day of October, 1877, pursuant to the foregoing proceed- 

ings, Sam. McClay, sheriff of said county, made, executed, and 
delivered to said E. J. Curson, purchaser, a sheriff’s deed of convey- 
ance of the said. premises, the northeast quarter of the southwest 
quarter of section 24, town. 10, range 6 east, in Lancaster county, 
Nebraska ; which deed was by the said E. J. Curson filed and re- 
corded in the county clerk’s office of Lancaster county, Nebraska, on 
the 10th day of October, 1877, at 5 o’clock p. m. | 

27. That on the 9th day of November, 1877, said hjah J. Curson 
and Anna M. Curson, his wife, by deed of generai warranty and for 
the consideration of the sum of $30, expressed to be in hand paid, 
granted, bargained, sold, and conveyed the said premises, the north- 
east quarter of the southwest quarter of section 24, in town. 10, range 
6 east, to Samuel W. Little; which deed of conveyance was, on the 
26th day of November, 1877, filed and recorded in the county clerk’s 
office of Lancaster county, Nebraska. 

28. On the 12th of August, 1875, Jane Y. Irwin and her husband 
executed a power of attorney to William T. Donavan to enable him 
to make conveyances to purchasers when sales were made by Scott, 
Boyd, and La Master, and to facilitate their operations under their 
contract of March 31st, 1874. . 

29. That on the 25th day of October, 1879, the said Jane Y. Irwin 
and John Irwin, by W. T. Donavan, their attorney-in-fact, for the 
purported consideration, as’‘expressed upon the face of said deed, of 
$1,000, made, executed, and delivered to one John P. Lantz their 
warranty deed conveying the northeast quarter of the southwest 
quarter of section 24, town. 10, range 6. east, and all that portion of 
the west half of the said southwest quarter of section 24, town. 10, 

range 6 east, lying north of the center line of R street, in the 
19 city of Lincoln, extended east through said lands; and also 

the following-described parcels of land, situated in the south- 
west quarter of said southwest quarter of section 24, town. 10, range 
6 aforesaid: Commencing at the southwest corner of said section 24, 
thence running east 520 feet; thence north 460 feet; thence west 
520 feet; thence south 460 feet to the place of beginning; and also 
commencing at a point 460 feet east of the southeast corner of block 


— 


* 
a 


- 
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No. 38, in the city of Lincoln, and 470 feet north of the south line 
of O street, in said city of Lincolu; thence running east 760 feet ; 
thence north 400 feet; thence west 760 feet; thence south 400 feet 
to the place of beginning; which said deed was recorded in the 
county clerk’s office of Lancaster county, Nebraska, on the 25th day 
of October, 1879, at 4 o’clock and 25 minutes p. m. 

30. That on the 25th day of October, 1879, said John P. Lantz 
and Hannah Lantz, his wife, by their deed of general warranty and 
for the consideration of $1,000, as expressed in said deed, paia by 
Samuel W. Little to said John P. Lantz, conveyed the property in 
the last finding above described to the said Samuel W. Little; which 
deed was, on the 25th day of October, 1879, at 4 o’clock and 30 
minutes p. m., recorded in the county clerk’s office of Lancaster 
county, Nebraska. 

31. That neither Jane Y. Irwin nor John Irwin, nor any one for 
them, ever paid any taxes on any portion of the north half and the 
southwest quarter of the southwest quarter of section 24, town. 10, 
range 6 east. 

32. That Nelson C. Brock and Samuel W. Little and their re- 
spective grantees of any property in dispute herein have paid all 
taxes assessed against the said property since the entry thereof to 
the year 1884, under claim of title to said premises. 

33. That on the 9th day of August, 1867, John Irwin and Jane 

Y. Irwin, by their deed of general warranty, conveyed to one 
20 William P. Young the north half of the southwest quarter 

and the southwest quarter of the southwest quarter of section 
24, town. 10, range 6 east, for the purported consideration expressed 
on the face of the said deed of $490; which said deed was filed and 
recorded in the county clerk’s office of Lancaster county, Nebraska, 
on the 10th day of August, 1867. 

o4. That on the 9th day of January, 1875, said Samuel W. Little, 
by a deed of quitclaim, pursuant to.an arrangement made between 
Jane Y. Irwin and one George Smith and said Samuel W. Little, 
made, executed, and delivered, for the consideration of $100, a part 
of the southwest quarter of the southwest quarter of section 24, town. 
10, range 6 east; that said 8. W. Little had consented to the entry 
of the said George Smith upon the said parcel of land under the 
contract for the purchase of the same from Messrs. Scott, Boyd, and 
La Master. 

oo. That in the year 1873 one Hickman entered upon the north- 
east quarter of the southwest quarter of section 24, town. 10, range 6 
east, under a lease from Charles T. Boggs, and erected thereon sta- 
bles for a milk ranch and paid rent thereon for said premises at the 


rate of $12 per annum, and continued to occupy the said premises 


for such purposes and for feeding and herding his stock thereon for 
a period of about two years. 

06. That from May 3lst, 1874, continuously down to the time of 
the commencement of this suit, June 14th, 1884, Charles T. Boggs 
and Samuel W. Little and his and their lessees and grantees, under 
claim of title thereto, held mixed possession of all of the north half 
of the southwest quarter of section 24, town. 10, range 6 east, and 
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that no other person occupied the same or entered thereon under 
claim of title to any part thereof. 
21 37. That on the 25th day of September, 1883, Samuel W. 
Little and Mary D. Little, by their deed of general warranty 
and for the consideration of the sum of $10,500, sold and conveyed 
to the defendant, John C. Deputron, all that part of the northeast 
quarter of the southwest quarter of section 24, town. 10, range 6 
east, described as follows, and being the premises in dispute: Be- 
ginning at a point in the center of R street, in said city, 150 feet 
east of the east line of 17th street, thence east along the center of 
R street 600 feet to the center of 19th street; thence north, at right 
angles with R street, 1,400 feet; thence west, parallel with R street, 
750 feet, to the east line of 17th street extended nerth through R 
street; thence south along said east line of 17th street 790 feet ; 
thence east, parallel with R street, 94 feet; thence south, parallel 
with 17th street, 247 feet; thence east, parallel with R street, 38 feet ; 
thence south, parallel with 17th street, 163 feet; thence east along 
Leighton’s north line 18 feet; thence south along Leighton’s line 
200 feet to the place of beginning, containing 22.15 acres of land ; 
also part of the said northeast quarter of the southwest quarter of 
section 24, town. 10, range 6 east, described as follows: For a start- 
ing point begin at a point 400 feet east of. Grand avenue and 200 
feet north of R street, at C. M. Leighton’s northwest corner, running 
thence north 410 feet; thence east 94 feet; thence south 247 feet; 
thence east 38 feet; thence south 168 feet; thence west along Leigh- 
ton’s north line to the place of beginning, the north and south limits 
to be parallel with Grand avenue and the east and west limits to be 
parallel with R street; which said deed was recorded on the 6th 
day of September, 1885, in the county clerk’s office of Lancaster 
county, Nebraska. 
22 38. That said Samuel W. Little delivered to the said John 
C. Depurton the mixed possession of the said premises at the 
date of the execution of the said deed, and that the said John C. 
Depurton thence and hitherto has held the mixed possession of the 
same. 

39. That the value of the said premises at the present time is the 
suin of forty thousand dollars. 

40. We find that John C. Depurton, defendant, is a brother- in- 
law of 8. W. Little, his grantor, and that there is nu proof of any 
consideration paid by Deputron to Little for such conveyance. 

41. That the value of the land claimed by John C. Depurton, 
defendant, being 22.15 acres, was worth (40,000) forty thousand 
dollars. : 

January 29, 1875, S. W. Little was bolding said premises as _ pur- 
chaser at tax sale under certificate of purchase May 26, 1874, for 
tax of 1872. 

If the court is of the opinion that on these facts the plaintiff is 
entitled to possession of the property in dispute, then we find for 
the plaintiff. 


J. M. LEE, Foreman. 
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Thereupon, afterwards, to wit,on the 15th day of March, 1886, 
motion was filed in said case; which said motion is in words and 


figures following, to wit: 
In the Circuit Court of the United States, State of Nebraska. 


Rowena Youna, Plaintiff, \ 
vs. : 
JOHN C. DEPUTRON, Defendant. J 


Comes now the defendant, John C. Deputron, on this 15th 

23 day of March, 1886, and, on reading the verdict and special 

findings of the jury filed herein, excepts to each of the fol- 

lowing special findings, and moves to set aside each of the same, for 

the reason that neither of the same is supported by any evidence 
and is contrary to the evidence adduced in said cause, to wit: 

Ist. The 10th finding of the said jury that Nelson C. Brock and 
his grantees had mixed possession of the west half of the southwest 
quarter of sec. 24, township 10, range 6, in Lancaster county, Ne- 
braska, for ten years prior to the commencement of this suit; but 
the jury find that parties claiming under defendant’s grantors held 
portions of said property and parties holding under plaintiff’s grant- 
ors held portions of said property, so that said possession was in 
controversy and disputed and mixed down to the year 1877. 

2nd. To the 17th finding of the said jury that there is no proof of 
any consideration paid by said John C. Deputron upen the purchase 
by him of the said premises. 

ord. To the last or 19th finding of the said jury that Jan. 26th, 
1875, 8S. W. Little was holding said premises as purchaser of tax 
sale under certificate of purchase of May 26th, 1874, for the taxes 
of 1872. 

4th. And the said John C. Deputron, upon the foregoing findings 
and each of them being so set aside, moves the court fora judgment 
for the defendant and against the plaintiff upon the verdict and 
special findings returned herein. 

| LAMB, RICKETTS & WILSON, 
Att’ys for the Def’t. 


Upon the back of said motion appear endorsements in words and 

figures following, to wit: No. 348, H. Rowena Young vs. 

24 John C. Deputron. Motion. Filed March 15,1886. Elmer 

D. Frank, clerk. Lamb, Ricketts and Wilson, defendant’s 
att’ys. 

Thereupon, afterwards, to wit, on the 19th of April, 1886, motion 


for judgment was filed in said case; which said motion is in words 
and figures following, to wit: 
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In U.S. Cireuit Court, Dist. of Nebraska. 


XOWENA Youna, PI’ff, 
vs. Motion. 
Joun C. Deputron, Def't. 


Now comes the plaintiff and moves the court for judgment in 
favor of the plaintiff according to the prayer of the petition upon 
the special verdict of the jury herein filed. 

THURSTON & HALL & 
J. R. WEBSTER, 
Attys for PUG. 


U pon the back of said motion appear endorsements in words and 
figures following, to wit: No. 348, H. Youngvs. Deputron. Motion 
for judgment. Filed Apr.19, 1886. Elmer D. Fi rank, clerk. Thurs- 

a ton & Hall and J. R. Webster, att’y for pI’ff. 


Thereupon, afterwards, to wit, at the May term of said court, on 
the 10th day of May, 1886, the following proceedings were had and 
done in said cause, as appears of record on folio 157, Journal “ L” 
of said court, to wit: 


RowENA YOUNG , : 
vs. > Cause Submitted. No. 348, H. 
JouHn C. DEPUTRON. j ¢ 


This cause,coming on to be heard on the motions of plaintiff and 

defendant for judgment on the special findings herein, was sub- 

25 mitted to the court on briefs to be filed by plaintiff in thirty 
days and by defendant in thirty days thereafter. 


Thereupon, afterwards, to wit, at the said May term of said court, 
on the 24th day of June, 1886, the following proceedings were had 
and done, as appears of record on folio 239, Journal “L” of said 
court, to wit: 


RowENA YOUNG ) 
vs. | 348, H. - 
JOHN C. DEPUTRON. ( 


Now come the parties hereto, by their attorneys, and, both parties e 
consenting thereto in open court, it is ordered by the court that the 
time to settle and sign bill of exceptions herein be, and the same is 
hereby, extended to the second Monday in November next. 


Thereupon, afterwards, to wit, on the 9th day of November, 1887, 
petition was filed in said case; which said petition is in words and 
figures following, to wit: — : 
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In the United States Circuit Court for the State of Nebraska. 


RowrENA Youna, Plaintiff, 
vs. Petition. 
J.C. Deputron, Defendant. 


Comes now the defendant, J. C. Deputron, and shows unto this hon. 
court that they are [he is] the defendants in this case; that at the time 
thissuit wascommenced and atthis time they are [he was and isa] resi- 
dents and citizens of the State of Nebraska; that this suit does not 
really and substantially involve a suit or controversy properly 
within the jurisdiction of this court, and that the parties to this suit 
have been illegally and improperly made and joined for the sole 
purpose of creating a case cognizable in this court and for no other 
purpose whatever, and that the plaintiff herein at the time this suit 

was commenced had not nor has she at any time since that 
26 time had nor has she now any ownership of or interest in the 

lands in controversy herein; and your petitioner further 
shows unto the court that the facts touching said matter are that 
one Jane Y. Irwin and John Irwin, her husband, since the year 1862 
have been and now are residents of the city of Nebraska City, in 
the State of Nebraska, and that the lands in controversy herein, 
with. other lands, amounting in all to 120 acres, were patented to the 
said Jane Y. Irwin on the 15th day of December, 1862; that the 
plaintiff in this cause, Rowena Young, is the sister of the said Jane 
Y. Irwin; that the said Rowena Young is and since the date last 
aforesaid has been a resident of Zanesville, in the State of Ohio, and 
that William P. Young, hereinafter mentioned, is the brother of the 
said Rowena Young, and also during such time has resided at Zanes- 
ville aforesaid ; that on or about the 9th day of August, 1867, the 
said Jane Y. Irwin and her husband made and procured to be re- 
corded and deeded all of the said lands tothe said William P. Young 
for a purported consideration of $490.00, and the said Jane Y. Irwin 
and John Irwin carried on litigation over the said lands, amounting 
in all te one hundred and twenty acres, of which these in eontro- 
versy constituted a part, for a period of about ten years; that on or 
about the 5th day of February, 1874, there being a civil action 
pending in the district court of Lancaster county, Nebraska, in 
which judgment was thereafter rendered for over the sum of $9,000.00, 
the said William P. Young reconveyed all of said property to the 
said Jane Y. Irwin; that said original patented title in all of the 
tract stood and remained of record in the said Jane Y. Irwin (ex- 
cept some small portions which the said Jane Y. Irwin sold) down 

to about the date of the commencement of this suit, and 
27 during all that time she assumed and claimed to own 

the property; that at or about the time this suit was brought 
two other like suits were brought in this court by the said Rowena 
Young against the Lincoln Driving Park Association and one 
against C. M. Leighton, both residents and citizens of Lincoln, Ne- 
braska, for the recovery of portions of the said lands, the northeast 
quarter of the southwest quarter of section 24, town. 10, range 6 
d—1151 
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east, in Lancaster county, Nebraska; which suits, with the pending 
cause, included all the aforesaid northeast quarter of the said south- 
west quarter section. 

That the value of the property included in the said three suits at 
the time the said suits were commenced in this court and at the 
time of the pretended transfer of the same from the said Irwins to 
the said Rowena Young for the purpose of creating cases cognizable 
in this court was more than the sum of $—. 

That all the lands then were and had been for many years held by 
the several defendants to said suits in actual, adverse possession 
under claims of titles through sheriffs’ sales, tax deeds, and a power 
of attorney formerly given by the Iwins. 

That the said Rowena Young is over seventy years of age, and 
was at the time of the pretended transfer to her, hereinafter men- 
tioned, and long prior thereto a woman of no property or money, 
wlio had no separate estate, trade, or business, and had never been 
in the State of Nebraska or seen or known the lands in controversy 
or anything of their value; that shortly before this and the other 
said suits were brought in the name of Rowena Young the said 

Jane Y. Irwin, pursuant to an arrangement made by her with 

28 certain attorneys, then and now residents of the State of’ 
_ Nebraska, and without the knowledge, authority, or consent 

of said Rowena Young or her presence, and without her paying or 
agreeing to pay any consideration therefor, the said Jane Y. Irwin 
made a deed to the said Rowena Young, for the purported consid- 
eration of $2,000.00, of all the lands included in the said three suits, 
and then made an agreement with said attorneys at the time for 
the bringing of this suit and the other two said causes in this court, 
which agreement then made between them was for the division of 
the said property or the proceeds of the said suits in case they 
should recover among the said persons, all residents of the State of 
Nebraska, in the shares then agreed upon among them ; that im- 
mediately thereupon, to carry out said arrangement, this and the 
other two suits were brought without the authority, knowledge, or 
consent of the said Rowena Young in her name; that the said 
suits from the time of their commencement hitherto have been car- 
ried on without her authority or knowledge and without any expense 
to her, and they are now being prosecuted in this court under said 
illegal arrangement, in violation of the statute touching the juris- 
diction in this court; that after said several suits were brought, the 
plaintiff being required by order of the court to give security for 
costs therein, the said Irwin and Irwin and the said attornevs of the 
plaintiff, in furtherance of the said arrangement among them, de- 
posited with the clerk of this court certain. moneys raised by them 
as such security in said suits; and your petitioner further shows 
that the said transfer of the said property in controversy herein by 
the said Irwin and Irwin to the plaintiff, Rowena Young, to enable 
them to bring this suit in her name was fictitious; that the said 
Irwin and Irwin, residents of Nebraska, and her said attorneys, 

29 all residents of Nebraska, continue to be the real] parties ‘in 

interest concerning the matters drawn in controversy herein, 
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notwithstanding the said transfer; that the said plaintiff in the 
record, Rowena Young, is but a nominal or colorable party, and 
that this suit is’ being prosecuted in her name, and her name.is being 
used solely for the purposes of giving this court jurisdiction; that 
the suit actually involves only a controversy between the said Irwin 
and Irwin, residents of Nebraska, grantors of the said plaintiff, and 
this defendant; that your petitioner is informed and believes that 
since the trial of this cause the said Rowena Young, at the instance 
of said Jane Y. Irwin, has reconveyed the said property or a part of 
it or an interest therein to the said Jane Y. Irwin or to her said at- 
torneys; that at all times since the suit was brought said Irwin and 
Irwin and her’attorneys, without the knowledge of the said Rowena 
Young, have assumed to exercise sole ownership and control over 
the said property and over the conduct of the said suit; that your 
petitioner did not have knowledge of the above facts before the trial 
of this cause. i 
Wherefore your petitioner prays that the plaintiff, Rowena Young, 
may be required to answer the premises, and that this defendant 
may have an opportunity of making due proof of the foregoing 
allegations; that the court enquire and adjudge whether this suit 
really and substantially involves a dispute or controversy properly 
within its jurisdiction, and whether the property in controversy 
was not conveyed to the plaintiff, to the’end that she might be im- 
properly and collusively made a plaintiff herein for the purpose of 
creating a case cognizable by this court under the laws of the United 
States, and that the court may proceed no further herein than 
50 to dismiss this case, as not properly within its Jurisdiction, at 
the plaintiff’s costs; and your petitioner will ever pray. 
LAMB, RICKETTS anp WILSON, 
Attorneys for Defendants. 


STATE OF NEBRASKA, | 
Lancaster County, | 


OU « 


J. C. Deputron, being first duly sworn, deposes and says that he is 
one of the defendants in the above-entitled cause; that he has read 
the foregoing petition and believes the matters and facts therein 
contained to be true. 


. Subseribed in my presence and sworn to before me this — day of 


——, 1887. 


Notary Public. 


Upon the back of said petition appear endorsements in words and 
figures following, to wit: No. 348, H. U.S. circuit court, district of 
Nebraska. Rowena Young, plaintiff, vs. J.C. Deputron. Petition. 
Filed Nov. 9, 1887. Elmer D. Frank, clerk. Harwood, Ames & 
Kelly, attorneys for defendant. Lamb, Ricketts and Wilson, attor- 
néeys for defendant. 
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Thereupon, afterwards, to wit, on the 15th day of April, 1888, stip- 
ulation was filed in said case; which said stipulation is in words. 
and figures following, to wit: 
In the Circuit Court of the United States, District of Nebraska. 
Rowena Youna, Plaintiff, ) 3 
vs. Kirst Cause, No. 348, H. - 
JouHn C. Deputrron, Defendant. j | 


— 


Rowena Youna, Plaintiff, 
US. 
Tur Lincotn Drivina PARK Assovcta- 
TION, Defendant. 


Second Case, No. 350, H. 


31 Rowena Youna, Plaintiff, 
vs. 
CHARLES M. LeraguTron and HARRIET 
LEIGHTON, Defendants. 


Third Case, No. 349, H. 


\ —- -— 4 a 


It is agreed between the plaintiff in the above-entitled cases and 
each of the defendants in the above-entitled cases, respectively, that 
the proofs taken in the said several causes or in any one of the sev- 
eral causes, either upon behalf of the plaintiff or defendants, respect- 
ively, upon the petition and answers in the said several causes, to 
dismiss the same for want of jurisdiction of the court may be read 
in evidence in any of the other of the said cases, subject, however, 
to such legal objection as may lie to the same for irrelevanevy or in- 
competency, these stipulations being made to save the expense of ™ 
taking the same testimony in each of said causes. 

Signed this — day of April, 1888. | 

LAMB, RICKETTS & WILSON anpb 
HARWOOD, AMES & KELLY, 

Attorneys for Defendants. 
J. Rk. WEBSTER, Attorney for Pl'ff. 


Upon the back of said stipulation appear endorsements in words 
and figures following, to wit: No. 548, H. Rowena Young, plain- 
itl, vs. John C. Deputron, defendant. Stipulation. Filed Apr. 18, 
1S88. Elmer D. Frank, clerk. J. R. Webster, attorney for plaintiff. 
Lamb, Rickets & Wilson & Harwood, Ames and Kelly, attorneys for 
def ’ts. : 


Thereupon, afterwards, at the January term of said court, on the 
l6th day of January, 1888, the following proceedings were had and 
done in said cause, as appears of record on folio 618, Journal “ M ” 
of said court, to wit: 

ROWENA YOUNG | ) 
vs. + 348, H. 
Joun C. Depurroy. J 


On motion of defendant, the time to answer herein is ex- 
D2 tended to February Ist, 1888. Plaintiff is ruled to reply by 
Kebruary oth. 
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Thereupon, afterwards, to wit, on the 51st day of January, 1888, 
answer. was filed in said case; which said answer is in words and 
figures following, to wit: | 


LOWENA YOUNG, Plaintiff, 
US. Answer to Plea in Abatement. 
JOHN C. Deputron, Defendant. 


The plaintiff, for answer to defendant’s petition for dismissal of the 
‘ause for want of jurisdiction, admits that defendants, Jane Y. Irwin 
and John Irwin, are all resident citizens of the State of Nebraska since 
before bringing this suit; that said lands was patented to Jane Y. 
Irwin December 12th, 1862; that plaintiff and William P. Young 
are brother and sister of Jane Y. Irwin, and are and long have been 
resident citizens of Zanesville, Ohio. 

Plaintiff, advised by counsel, says it is immaterial in this suit 
what were the considerations of either of the said deeds dated Au- 
gust 9th, 1867,and February 5th, 1874, and is uninformed in respect 
thereto and denies every allegation respecting the same. 

Plaintiff admits bringing the suits against the Lincoln Driving 


Park Association and Leightons, and that the value of the property 


in said suits and this suit is about $75,000, and that defendant and 
its grantors since September 30th, 1876, under color of title of cer- 
tain void tax deeds, have been in possession of portions of said lands, 
but without right. : 

Plaintiff is aged about 65 years and possessed of a moderate estate 

in her own right, consisting of a farm in Ohio, real estate in 
33 the city of Zanesville,and some money at interest, and, while 

not so wealtlhiy as her adversaries, owns the land in contro- 
versv and a modest estate originally inherited from her father’s 
estate. 

Plaintiff has never been in the State of Nebraska nor seen the 
lands in controversy, but has known them by information long 
prior to this controversy. 

Plaintiff denies said lands were conveyed her by Jane Y. Irwin 
without consideration or without her knowledge or consent, or that 
the deed was undelivered or remained in possession of said Irwin 
or her attorneys, or that this or said other suits were brought with- 
out authority or knowledge of plaintiff or pursuant to any agreement 
between said Irwin or any one for her and any person whomsoever 


for benefit of Jane Y. Irwin. Plaintiff denies this or said other two 


suits have been instituted or carried on without her authority or 
knowledge, or that they are prosecuted by said Irwin or her attor- 
neys under the alleged or yet under any illegal agreement what- 
ever. 

Plaintiff denies the conveyance to her was fictitious, or that said 
Irwins or either of them or of their attorneys are the real parties in 
interest ; denies she is a colorable party ; avers said conveyance was 
on good and sufficient consideration, intended to be absolute, and 
vests her with good title to the property of part whereof from its 
date of entry she was owner of the equity and is the real party in- 
terested. : , | 
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Plaintiff denies this suit involves a controversy between Jane Y. 
Irwin or John Irwin or either of them and defendant; that she 
ever, since date of said deed, reconveyed any of said property to said 
Irwin, either to the — or to any one whomsoever, and that they 
are for] any one has assumed dominion or control over said prop- 

erty. 
o4 Save that said deed of conveyance has remained unrecorded 

because the land soon fell into controversy and pending suit 
no record was necessary, plaintiff denies every allegation not herein- 
before expressly admitted, denied, or avoided, and prays inquiry 
into the matters alleged; that the petition be dismissed and the 
court proceed as originally prayed, and for costs. 

THURSTON & HALL, 
: Attys for PIff. 
Upon the back of said answer appear endorsements in words and 

figures following, to wit: No. 348, H. In U.S. court. Young vs. 
Deputron. Answer to plea in abatement. Filed Jan. 31, 1888. 
Elmer D. Frank, clerk. : 


30 Thereupon, afterwards, at the November term of said court, 

on the 16th day of November, 1888, the following proceed- 
ings were had and done in said cause, as appears of record on folio 
107, Journal ‘‘N ” of said court, to wit: 


RowENA YOUNG 


ra . 348, H. 
JoHn C. Deputron. } 


This cause, coming on for hearing on the petition and application’ 
of the defendant to dismiss for want of Jurisdiction, was tried to [bv] 
the court, Messrs. Hall and Webster appearing for the plaintiff and 
Messrs. Lamb, Ricketts and Wilson and Harwood, Ames and Kelly 
for the defendant ; whereupon, after hearing the evidence and argu- 
ment of counsel and being fully advised in the premises, it is now, 
on this day, ordered and adjudged by the court that said petition 
and application be, and the same are hereby, denied; to which 
ruling and order of the court said defendant, by his attorneys, then 
and there duly excepted. 


Thereupon, afterwards, to wit,on the 17th day of December, 1888 
opinion was filed in said case; which said opinion is in words and 
figures following, to wit: 

Circuit Court of the United States, District of Nebraska. In Equity. 
ROowWENA YounG, Complainant, 
en . > Opinion. 
JoHN C. Deputrron, Defendant. } 
Motion for judgment upon special findings of fact. 
BREWER, C. JL: : 

Complainant’s chain of title is brief, direct, and clear, as fol- 

lows: 


eS 
. 


2, 
95 
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JOHN C. 


36 A patent from the United States, December 16th, 1862, to 

Jane Y. Irwin; a deed, August 9th, 1867, from her to William 
P. Young; a reconveyance, February 5th, 1874, from Young to 
Irwin; a deed, June 11th, 1884, to complainant. 

As against this chain of title defendants present three claims : 
First, a judicial sale; on May 19th, 1877, a judgment was rendered 
in the district court of Lancaster county against Jane Y. Irwin; 
execution was issued and sale made October 2nd, 1877, to E. J. 
Curson ; October 10th an order of confirmation was entered, which, 
at the sametime[term] and on November 3rd, was setaside. Curson > 
took this order setting aside the confirmation to the supreme court for 
review, but it was affirmed. 

Curson vs. Irwin, 8th Neb., 


After the order of confirmation had been set aside Curson made 
a deed, and from that springs one of the titles upon which defend- 
ants rely. 

It is the settled law of Nebraska that the title of a purchaser at an 
execution sale depends not alone upon his bid or payment of the 
purchase-money, but upon the confirmation of the sale; also that 
one purchasing at an execution sale submits himself to the juris- 
diction of the court as to matters affecting that sale, and that a court 
has power during the term to vacate or modify its own orders or to 
rescind decrees. 

Phillips vs. Dawley, lst Neb., 520. 
Bank vs. Green, 10 Neb., 134. 
Volland vs. Wilcox, 7 Neb. .» OO. 
Gregory vs. Tingley, 8 Neb., 522. 


It follows from these facts and decisions that the sale, though tem- 


porarily confirmed, was finally set aside, and that no rights of a 


third party accrued during the time that the sale was apparently 
confirmed. 
o7 Hence this chain of title presented by defendants must fail. 
A second chain of title is under a conveyance made by an 
attorney-in-fact. On the 5lst day of March, 1874, Jane Y. Irwin 
entered into a contract with Scott, Boyd and La Master for the plat- 
ting and sale of the land. They entered upon the land soon there- 
after and surveyed and platted it. On the 24th of August, 1875, 
Jane Y. Irwin executed a power of attorney to William T. Donavan 
to enable him to make conveyances to pureh: isers when sales were 
made by Seott, Boyd and Lamaster and to facilitate their operations 
under their contract of March, 1874. 

On the 25th day of October, 1879, a deed was executed by Dona- 
van, as attorney-in-fact for the land, to one John P. Lantz, who, on 
the same day, conveyed it to Samuel W. Little. At the time of 
these conveyances the land was worth $70,000 and the conveyances 
were made for $1,000. Within a month thereafter a revocation of 
the power of attorney given to Donavan was placed on record, and 
the conveyances by the attorney-in-fact to Lantz and by Lantz to 
Little were made with the intention of defrauding Jane Y. Irwin, 
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me 


and the revocation of the power of attorney was known to the sub- 
sequent purchasers, as well as all the facts stated therein, prior to 
their purchases. 

Obviously the plaintiff’s land cannot be taken away by any such 
transactions as these. When one holding a power of attorney which 
has been. lieing dormant for over four years conspires with a third 
party to make a conveyance in tlie name of his principal of land 
worth $70,000 for $1,000 and immediately a revocation of that power 
of attorney is placed upon the record, clearly the first purchaser ac- 
quires no rights,and subsequent purchasers taking with knowledge 
are in no better condition; but it is earnestly insisted by defendants 

that these conveyances transferred the legal title,and that what- 
08 ever rights plaintiff may have can be established only in a 

court of equity, and that upon the facts as found judgment 
must go for defendants. They also insist thaton a motion for judg- 
ment upon special findings inquiry is limited to the facts stated in 
the findings, and that the court may not examine the testimony for 
further faets; and upon this say that the power of attorney 1s not 
disclosed in the findings nor the revocation thereof, hence the court 
has no information as to the terms, limitations, or language of either 
of these instruments. 

It may be that the plaintiff’s remedy is in a court of equity, and, 
in view of the fact that the defendants have paid the taxes for so 
many years, it is obvious that full protection to the rights of all the 
parties can be most successfully secured in a court of equity. It 
may be also that upon this motion I am limited narrowly to a con- 
sideration of the facts stated in the findings. Assuming that to be 
true, it appears from the fourth finding that the power of attorney to 
Donavan was made “to enable him to make conveyances to pur- 
chasers when sales were made by Scott, Boyd & La Master and to 
facilitate their operations under their contract of March 31st, 1874.” 

It is not clear from this finding whether the jury mean to affirm 
that this purpose was expressed on the face of the power of attorney 
or only that that was the purpose of the parties in executing the in- 
strument. 

As the defendants are building up their title and are insisting 
upon the courts adhering to the facts stated in the findings, it seems 
to me that I am justified in assuming that this finding shows that 
such a purpose was expressed on the face of the power of attorney. 

It is not shown by any finding that Scott, Bovd & La Master 
39 ever made thesale or had anything to do with the sale to 

_ Lantz, nor is it shown that the conveyance upon its face pur- 
ported to be in consummation of a sale made by those gentlemen. 
For aught that appears, the power of attorney and the deed taken 
together may have disclosed both the purpose for which the power 
of attorney was executed, which, of course, operated as a limitation 
on the power, and a breach of trust in the conveyance. It is true 
that the meagerness of these findings leaves the matter in consid- 
erable doubt; but, in view of the grievous wrong attempted to be 
consummated by these transactions, as shown by the findings of the 
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jury, I am constrained to hold against the defendants on this chain 
of title also, even in this law action. 

The remaining chain of title is under certain tax deeds. There 
were two of these—one for the taxes of the year 1867,and dated on 
June 12th, 1871, and one for those of 1868, dated December 15th, 
1871. There was no assessment of the land in controversy in the 
year 1867 nor was the same placed upon the tax-list of that year. 
Neither deed was sealed by the county treasurer with his official 
seal nor did the county treasurer have an official seal. 

Under the decision of the supreme court of Nebraska such tax 
deeds are void: 

Sutton vs. Stone, 4 Neb., 328. 

Reed v. Merrian, 15 Neb., 325. 
Hendrix v. Boggs, 15 Neb., 472. 
Sullivan v. Merriam, 16 Neb., 160. 
Sloman v. Thompson, 16 Neb., 548. 
Shelly v. Towle, 16 Neb., 195. 
Baldwin v. Merriam, 16 Neb., 200. 


Nor were these deeds coupled with an exclusive and actual ad- 
verse possession for ten years. 
40 The language of all the separate findings upon a matter of 
possession affirms only a mixed possession. 

The jury having, in the original verdict prepared by counsel and 
handed to them for their consideration, stricken out such adjectives 
as “actual, undisputed, exclusive, open, notorious, and adverse,” 
and inserted in lieu thereof the word “ mixed,” plainly, as I think, 
indicate thereby their finding that the possession was always a 
matter of dispute. 

Under those circumstances, the deeds being void on their face 
and not coupled with then [ten] years’ open, notorious, exclusive, and 
adverse possession, this defense also must fail. 

These being the only questions, judgment will be entered for 
plaintiff. 

And the case of Rowena Young vs. Harriet Leighton et al. and 
the case of Rowena Young vs. The Lincoln Driving Park Associa- 
tion are like this, and the same judgment must be entered. 


Upon the back of said opinion appear endorsements in words and 
figures following, to wit: No. 348, H. United States circuit court, 
district of Nebraska. Rowena Young vs John C. Deputron. Opin- 
ion. Filed Dec. 17, 1888. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, at the November term of said 
court, on the said 17th day of December, 1888, the following pro- 
ceedings were had and done in said cause, as appears of record on 
folio 172, Journal “ N” of said court, to wit: 

RowEnaA Youna, Plaintiff, 
DS 


8. Judgment. 
Joun C. Deputron, Defendant. 


Now, on this seventeenth day of December, A. D. 1888, this cause, 
4—151 
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heretofore at this term argued and submitted to the court 
41 upon the motions for judgment upon the special verdict 

herein, heretofore filed, on the opinion of the court herein filed, 
came on for] judgment, and, upon consideration of the special verdict 
of the jury, the pleadings, and arguments of counsel, the court finds 
that the motion of the defendant for judgment ought to be, and 
the same is, overruled, and that the motion of the plaintiff for judg- 
ment in her behalf ought to be, and the same is, sustained,and that 
upon the special verdict and pleadings the plaintiff is entitled to the 
possession of and is the owner of the lands hereinafter particularly 
described. 

It is therefore considered by the court that the plaintiff, Rowena 
Young, recover from the defendant, John C. Deputron, the real prop- 
erty described in the petition: Part of the northeast quarter of the 
soutiwest quarter of section twenty-four (24), in township ten (10) 
north, of range six (6) east, and being the premises in dispute, and 
described, meted, and bounded as { ollows, viz: Beginning ata point in 
the center of R street, in said city of Lincoln, one hundred and fifty 
feet (150 ft.) east of the east line of seventeenth (17th) street, thence 
east along the center of R street six hundred (600) feet to the center 
of nineteenth (19th) street; thence north at right angles with R 
street fourteen hundred (1,400) feet ; thence west parallel with R 
street seven hundred and fifty (750) feet to west line of the northeast 
quarter of the southwest quarter of said section twenty-four (24) 
thence south along the west line of said northeast quarter of the 
southwest quarter “of Section twenty-four (24) twelve hundred (1,200) 
feet to the northwest corner of Leighton tract; thence east along 

Leighton’s north line one hundred and fifty (150) feet to 
42 Leighton’s northeast corner; thence south along Leighton’s 
east line two hundred feet to the place of beginning : and also 
that plaintiff recover of and from the defendant the costs of this 
action, taxed at 3 


Thereupon, afterwards, to wit, on the Sth day of January, 1889, 
bill of exceptious were filed in said cause; which said bill of ex- 
ceptions are in words and figures following, to wit: 


In the Cireuit Court of the United States, District of Nebraska, « »f 
the November Term, 1888. 
RowENA YOUNG: ) 
vs. . 
Harriet M. LetauHron and CHARLES LEIGHTON. ) 
RowENA YOUNG ) 
Tue Lincotn Drivinc Park AssocraTION r 
and 
ROWENA YOUNG 1 


>? 
t 


JOHN ©. Reseninnis j 


}e it remembered that at the November term, 1888, of our said 
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court.the following proceedings were had and taken in the said court 
before the hon. circuit judge, David J. Brewer, then presiding in each 
of the above-entitled causes then depending in said court ; and there- 
upon it was agreed in open court that the following testimony and 
proceedings had and taken in the said causes should apply alike to 
each of said causes and that this bill of exceptions to be taken 
should apply to and be filed in each of the said causes. 

And thereupon this cause came on to be heard before the court 
upon the several petitions of the respective defendants for the dis- 
missal of the said several causes and the answers thereto. Each are 
in words and figures as follows, to wit: 


43 And thereupon the testimony was reduced before the court 

— application to all of said causes—Messrs. Lamb, Ricketts, 
and Wilson and Harwood, Ames, and Kelly appearing for the de- 
fendants in behalf of the said petition for dismissal, and J. R. Web- 
ster, Esq., end R. S. Hall, Esq., appearing for the plaintiffs in behalf 
of the answer thereto—in words and figures as follows: 

It is agreed by and between the parties hereto that the testimony 
taken in one case shall apply to all three of these cases, viz: Rowena 
Young vs. Harriet M. Leighton and Charles Leighton, and Rowena 
Young vs. The Lincoln Driving Park Association, and Rowena 
Young vs. John C. Deputron. 

The defendant offers in evidence a quitclaim deed from Jane Y. 
Irwin to Rowena Young, executed July llth, 1884. <A copy of the 
same is hereto attached, marked Exhibit “ 1.” 

The defendant offers in evidence three summons- issued in the 
several suits to show that these three suits were brought involving 
all this property on the 14th day of June, 1884, at Om: ahi a, Nebraska. 
Copies of the summons- are hereto atti iched, marked E shibits “ 2, od 
and 4.” 

The defendant offers in evidence the deposition of James McIn- 
tosh ; received without objection. A copy of same is hereto attached, 
marked “ Exhibit 5.” 

The defendant offers in evidence the deposition of James A. 
Wolf. <A copy of the same is hereto attached, marked “ Exhibit 6.” | 

The defendant offers in evidence the order in this case requiring 
the plaintiff to give security for costs. A copy of the same is hereto 

attached, marked “ Exhibit 7.” — 
44 The defendant offers in evidence the depositions of Wil- 
liam P. Young, Rowena Young, and Harriet Young; re- 
ceived without objection, and the same are hereto attached, 
marked “ Exhibits 8, 9, and 10.” 


WILLIAM J. ATWELL, sworn for defendant, examined in chief by 
Mr. Lamp, testified as follows : 

I reside in Zanesville, Ohio; have resided there 24 years; am in 
the real estate business; the firm name is J. E. Shay ard & Co. 


Q. How long have you been in that firm? 
A. The present firm, since one year ago November Ist. 


; 


28 JOHN C. DEPUTRON VS. ROWENA YOUNG. 


Q. You may state whether or not you are acquainted with Rowena 
Young. 

A. I am acquainted to the extent of having had two conversations 
with her. | 

Q. Are you acquainted with H. H. Wilson, an attorney in this 
case ? 

A. Yes; I met him. 

Q. State whether or not, at the instance of Mr. Wilson, you vis- 
ited Rowena Young and talked with her about this land in May, 


A. I did; May 17th, I believe 

Q. State just what conversation you had with her ateach of those 
times; all she said to you. Were they both the same day or on dif- 
ferent days? 


A. No; the — time I refer to I simply met her and she did 
not converse with me toany extent. I could not say anything 
eens that conversation; there was nothing in regard to this case. 
[ went to see her and she was called out of the room. I talked to 

her a few moments only In a general “i 
45 = State the conversation that took place the first time you 
‘e there, what you said and what she ans ibout this case ; 
tell ee of it, as near as vou can recollect: 

A. She stated shé had some interest in 160 acres of land at Lin- 
coln, Nebraska; that she had never seen -land, and did not know 
just how it was located, but that her sister,Jane Y. Irwin, of Nebraska, 
looked after it for her, and she said she did not know whether it was 
platted, and if it was platted she had never seen any plat of it, but 
that she understood that at the time the city of Lincoln was laid out 
or platted this la nd was on See to be worth $100,000.00. She said 
she got it by original e ‘trom the Government 15 years ago. She 
said she had made some a eas had signed some papers, but she 
did not know for what part or to what extent. 

(y. What did she say in regard to any ro being instituted ? 

A. She did not say anything aboutany litigation. - I asked her if 
she would trade the land or any part of it for Zanesville real estate, 
and she said she would not do that; she could not look after it her- 
self; she was old 

@. Did you ask her anything about a1 y suits that were pending 
out here, or if she had brought any about the land ? 

A. I did not ask her that. | 

@. Did you ask her anything about any litigation ? 

A. No,I did not; she didn’t mention any litigation at all. 

(). Was there any talk between you and her as‘to whether it was 
improved in any way, or whether any of the buildilies were on it, or 
whether anybody had any claim upon it? 

A. No; she said she had nev re 


V 


4 


r seen tl he land, and did not 
46 know theshape and could not tell where it was located. I could 
not ascertain from her whether it was igi property or sub- 

urban property, or what. 
Q. What did she say as to whether or not she had ever been in 
Nebraska ? 
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A. She said she had never been in Nebraska. 

The cross-examination of this witness is waived. 

The defendant offers in evidence a certified copy of the deed from 
Jane Y. Irwin to William P. Young, dated August 9th, 1867, cover- 
ing the whole of the 120 acres. 

Objected to as immaterial and irrelevant in this ec ontroversy ; ; over- 
ruled ; exception. 

The same is hereto attached, marked “ Exhibit 11.’ 

The defendant offers in evidence a deed from William P. Young 
to Jane Y. Irwin, filed and made the 5th day of February, 1874. 

Objected to as irrelevant and immaterial; overruled; exception. 

A copy of same is hereto attached, marked “Exhibit 12.” 

The defendant offers in evidence the first interrogatory and answer 
thereto of Jane Y. Irwin taken in that case upon the tri al-in-chief. 
A copy of same is hereto attached, marked “ Exhibit 13.” 

The defendant offers in evidence the de position of Wm. H. Dona- 
van. 

Objected to as ptenalesse) and irrelevant; overruled; plaintiff ex- 
cepts. 

A copy of same is hereto attached, marked “ Exhibit 14.” 

The defendant read in evidence the second and third findings. 
Copies of same are hereto attached, marked “ Exhibit 15.” 

The defendant offers in evidence the deposition of John 
47 Irwin. Interrogatory six is objected to as not responsive, im- 
material, irrelevant, and incompetent; overruled ; exception. 

The same is hereto attached and marked Exhibit 16.” 


JOHN C. DEputTRON, sworn for the defendant, examined in chief 
by Mr. Lamp, testified as follows: 


I reside in the city of Lincoln and am defendant in one of these 
cases of Rowena Young. 

Q. State whether or not, in the year 1836, at the time of the trial 
before a jury In this case, whether you had any knowledge whatever 
as to whether or not the plaintiff in that case, Rowena Y oung, was 
the owner of that property. 

A. I did not know. 

Q. State whether or not you knew at that time that the property 
had been bought by Jane Y. Irwin and John Irwin, her husband, a 
few days before that suit was brought. 

A. I did not. 

Cross-examined by Mr. Hatt: 

Q. How long have you lived in Lincoln? 

A. I came to Lincoln in the spring: of 1878, I believe. 

Q. You got this land, I believe, from Samuel W. Little ? 

A. Y es, sir. 

Q. Do you remember when it was that you bought it? 

A. No; I do not recollect exactly. 

Q. You say that at the time this suit was brought you did not 
know that the land had been conveyed to Rowena Young? 
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A. No, sir; I did not. 

Q. Do you know that now? : | 

A. No; I donot. I could not tell what time it was. 

Q. You don’t know any more than you did about that when you 
bought the property, in 1878? 

A. No, sir. 
48 Q. At no time during the course of this transaction has 
your mind been enlightened on this point—only what Mr. 
Lamb told you? : 

A. That is all. : 

Q. Of your own personal knowledge, you don’t kuow anything 
about it, do you ? 

A. I do not, as I understand you. 

Q. From your own personal knowledge, you don’t know anything 
about it to-day, right now ? 

A. No; I confess I do not know much about it. 

@. Your condition of mind is the same now as when this suit was 
first brought, so far as any information to you personally is con- 
cerned ? . 

A. Yes; it ls. 


It is admitted that Jane Y. Irwin and John Irwin have lived at 
Nebraska City and made it their home since 1862. 

The defendant offers in evidence the deposition of Elizabeth 
Young; received without objection, and a copy of the same is 
hereto attached, marked “ Exhibit 17.” | 

The defendant offers in evidence the deposition of Emily Roberts; 
received without objection. A copy of same is hereto attached, 
marked “ Exhibit 18.” ' 

The defendant offers in evidence the deposition of Robert Lee; 
received without objection, except the question, “ Did Rowena Young 
return no personal property for assessment in the years 1878 and 
1879?” , 

Objected to as incompetent, immaterial; overruled ; exception. 

The part where reference is made to the corner of River and King 
streets, immediately following the part above objected to, is objected 
to as immaterial; overruled ; exception. The deposition is hereto 

attached, marked “ Exhibit 19.” 
49 The defendant offers in evidence the deposition of Henry 
C. Peters. The part referring to two lots on King St. and a 
piece of property-on the Frazeberg road is objected to as incompe- 


tent and immaterial; overruled; exception. ‘The deposition is 


hereto attached, marked “ Exhibit 20.” 


H. H. Wirson, sworn for the defendant, examined in chief by Mr. 
LAMB, testified as follows: 


I reside in the city of Lincoln, Nebraska; am one of the attorneys 
of the defendant, John C. Deputron, in this case; am practicing law 
in Lineoln, Nebraska; am one of the firm of Lamb, Ricketts & 
Wilson. 
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Q. As an attorney for Mr. Deputron state whether or not in May, - 
1887, you visited Zanesville, Ohio, on the 16th or 17th of May, 1887. 

A. I did. | : 

Q. State whether or not at that time you made the acquaintance 
of one Rowena Young, residing at Zanesville. 

A. I did. 

@. And plaintiff in this case? 

A. Yes; I met her on the 17th, and not the 16th. 

Q. State for what purpose you met there. 

A. I went there to find out whom -Rowena Young was, to learn 
from what source I could whether or not she was the owner of the 
Irwin part of the title to this property in controversy. 

Q. State how many times you called upon her. 

A. I sawand talked with her but once, in the forenoon of the 17th 
day of May, 1887. 

Q. You may state what conversation you had with her and what 
she said touching location and character of this land. 


30 Objected to unless the whole conversation is given. 
The Court: Was that the same time of this other gentleman ? 


A. Yes; it was the same day that he returned and reported to me 
that he has been there. I was not with him at the time. 


The objection is overruled. Plaintiff excepts. 


The Witness: I went there and told her that I was the party for 
whom Mr. Atwell acted in going there to offer to trade land, and 
told her I wanted to learn more about this land in Nebraska. I then 
asked her where it lay, and she said she did not know exactly, but 
thought it lay near Lincoln, Nebraska. I then asked her whether 
this land was broken up and under cultivation or whether it was 
unbroken prairie, and she said she did not know. I asked her if 
she knew whether any buildings were on it, and she did not know. 
I then asked her if she knew that any part of it had been platted and 
made a part of the city, and she said she did not know whether it 
had or not. I then asked her whether she would be willing to trade 
it for some Zanesville property, and she said she did not want to 
trade; that she has no power to sell that land, but that I might go. 
to Nebraska, to Mrs. Irwin, her sister, and whatever I did with Mrs. 
Irwin would be allright. I then asked her if I should go there and 
negotiate with Mrs. Irwin whether it would be necessary to come 
back to her, and she said it would not. I asked herif I should 
purchase to whom I should pay the money, and she said to 
Mrs. Irwin. I asked her if she had ever conveyed this land 
or any part of it, and ’she said she had signed deeds, but 
whether it covered all the land or what part of it she did not 
know, but she knew she had never got a cent out of it. I 

then said, I suppose that you did not pay anything for it 
51 did you, anyhow. She said my sister said she wanted to give 
me an interest in the land. I asked if she had that deed in 
her possession by which she gave her that interest, and she said she 


32 JOHN C. DEPUTRON VS. ROWENA YOUNG. 


had not; that either the winter after the conveyance or the winter 
before—I cannot now tell which—that Mrs. Irwin was at Zanesville 
and took all the papers back to Nebraska. I then said, “Is there 
any question about the title to any of this property, as I would not 
want to buy if it hadn’t a perfect title?” and she said the title was 
perfect, so far as she knew. I asked her if there were any lawsuits 
pending or any litigation in progress concerning the title to this 
property, and she said there was not. I asked her if she had any 
lawyers in Nebraska who had anything to do with this. property, 
and she said that a a great many years ago that the Irwins had em- 
ployed some lawyers in a litigation with Young, but she thought 
that that matter was all settled, and that she never had any lawyers 
in Nebraska. Then I referred again +o the condition of the prop- 
erty, and she simply repeated what she had said before—that she 
knew nothing about it. At the close of the conversation, we being 
in the sitting-room and William B. Young, her brother, and his wife 
being together in the kitchen with an open door between, so that you 
could hear them talk, William B. Young said to his wife these 
words—they were within our hearing—William B. Young said: 
“ Reen had better not tell all she knows about that lend.” Rowena 
Young, the plaintiff, then said, My brother don’t want me to talk 
about this. That was substantially the close of the conversation. I 
made some remark that I supposed she had told the facts, and she 
said, My brother don’t want me to say anything about it; and there- 
after refused to talk. : | 


D2 Cross-examined by Mr. Hat: 


@. That was the same day that Mr. Atwell was there ? 

A. It was the same day I sent Mr. Atwell to go there, and he came 
back to me. I suppose he was there. 

Q. It is the same day that he testified about being there. You 
are in no doubt about that? 

A. No,sir. . 

Q. Didn’t you get Mr. Atwell to go there? 

A. Yes, sir ; 

Q. You represented to Rowena Young that you were trying to 
buy this property ? 

A. I represented just what my conversation represents. 

Q. You represented that, did you not? 

A. Yes—no, not that I wanted to buy this property, because I did 
not represent that I knew this property. 

Q. What property were you trying to buy that you represented to 
her? 

A. I represented that I wanted to go to Nebraska, and if I liked 
it I wanted to buy. 

Q. Your purpose in going there to see Rowena Young was to find 
out just what you have testified to? 

A. It was to find out whatever was the facts. 

Q. You had sent Mr. Atwell there and he had his talk sad that 
was not satisfactory, was it? 
A. It was satisfactory so far as he inquired. 
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Q. The rset that she made to you were entirely differ- 
ent from what she made to Mr. Atwell ? 

A. I don’t know about that. 

Q. You heard his testimony ? 


A. Yes, sir. 
Q. Right on the same day she told Mr. Atwell one viii 
53 and you “another ? 


A. I do not know; she told me what I testified to. 

Q. Didn’t Mr. Atwell tell you after he had come back that he had 
been there ? 

A. Yes, sir. 

Q. You heard Mr. Atwell’s testimony on the witness stand ? 

A. Yes, sir. 

Q. Is not the testimony of Mr. Atwell as to what she told him 
that day diametrically opposite to what you swore to that she told 
vou the same day? 

A. That is a pretty nice question. I would not want to decide. 

Q. How long were you there when she gave you all this confi- 
dence that you have detailed ? 

A. I think I was there, [ would say, from one to two hours. 

Q. She talked along with you and gave you everything just as 
vou wanted to have it? 

A. I put the questions. 

@. And she sat there and submitted to a cross-examination from 
you, did she? 

A. She did until she was told by her brother she better not. 

Q. That was not until you had cross-examined her fortwo hours? 

A. J would not say it was two hours. Until then he said noth- 
ing, although he had been in the room. 

Q. At the time this was said which you have related the door 
was all open, so that the rules of evidence would apply and Rowena 

Young could hear what her brother said, and Mrs. William 


o4 B. Young was in and out of the room—the door just hap- 
pened to be open so that Mr. and Mrs. William B. Young 
could — clearly heard by Rowena Young and be competent testi- 


mony in this case. 

A. I would not want to decide as to the rules of evidence. The 
door was open. | | 

Q. It happened that way ? 

A. I don’t know whether it did or not. 

(Q. What was there in your mind that led you to call attention to 
the fact that the door was open—what circumstance ? 
A. The fact that I could hear when he made that remark. 

Q. The testimony you have referred to—was Rowena Young so 
she could hear? | 

A. She sat on the west side of the room. 

@. I am not asking where she sat. 

A. She was within a few feet of the door. 

Q. What was there in your mind that led you to say that the 
door was open and Rowena could hear? | 
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A. My attention was called to the door being open from the fact 
that we could hear them talk. 

Q. What peculiar idea in your mind was it that led you to say 
that Rowena could also hear? | : 

A. For the reason that she is a person of ordinary hearing and 
sat much nearer the door than [ did. 

Q. It was the fact of her being a person of ordinary hearing that 
led you to inject into your testimony the fact that she could hear? 


A. No; it was the position that she was occupying with reference | 
to the door. 
Q. You did not refer to the position, but the fact of ber hear- 
ing. 
A. I did; and from my conversation with her I learned 
55 that she was a person that could hear ordinary conversation. 
Q. Did you represent yourself as coming from Pennsy]l- 
vanla? 
A. I think I did. 
Q. You are a member of the firm of Lamb, Ricketts & Wilson? 
. A. Yes, sir. 
(). You are interested in this case ? 
A. No, sir. 
(). N interested ¢ 
A. Not I. 
@. Not beyond moderation ? 
A. Not beyond compensation. , 
. ‘To a reasonable extent? | } 
A. Not in the title, but as to a matter of fees. 


Q. In the result of it you are interested ? 

A. No, sir. 

(). You are not at all interested in that? 

A. No, sir. 

@. You would rather, as a matter of fact, that the plaintiff would 
win than the defendant? 

A. No; to the contrary. 

. Then you are a little more interested in it? 

A. Not financially interested in the result. 

(). [ am not asking financially. 

A. I have that same interest that probably every lawyer would 
have In every case that his name is connected with. 

Q. You have that same interest, so far as you can read your own 
mind, that any other lawyer would have? 

A. I would not say any cther lawyer. 

@. You do not claim to be more moderate than any other lawyer 
in your feelings ? 

A. No; I am probably a fair average—I do not mean in 

adllity. 
56 Mr. Lamp: You are asked with regard to your interest and 
the interest of the firm: the fees of Lamb, Ricketts & Wilson 

are in no way contingent ? : 

A. No; they have been paid already for the entire litigation ex- 
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cept in this proceeding, and that would not depend at all upon the 
result of the finding in this case. 


CHARLES L. HALL, sworn for the defendant, examined in chief by 
Mr, Lamp, testified as follows: 


I reside in the city of Lincoln; am a real estate agent engaged in 
business there, and do some insurance; have resided in Lincoln 
since June, 1882. 

Q. Are you one of the holders of stock in the Driving Park Asso- 
clation ? 

A. Yes, sir. 

Q. Are vou acquainted with Jane Y. Irwin and John Irwin, of 
Nebraska City ? 

A. lam — John Irwin. 

Q. You may state whether or not, about the month of May, 1887, 
you visited John Irwin at Nebraska City. 

A. I did. 

@. In connection with this business ? 

A. Yes; either the latter part of April or first part of May, 1887. 

Q. You may state whether. you had any conversation touching 
this at Lincoln. 

A. I had a conversation at Nebraska City with Irwin. 

Q. State fully and particularly just what that conversation was. 


* Objected to on the ground that it does not appear to have been in 
the presence of plaintiff, incompetent and hearsay. 


nee 


o7 The Court: I will hear the testimony and save you an 
exception. 

The Witness: Mr. Ransom went with me to see Mr. Irwin. I 
told him where I lived, who I was. and that I was one of the Driv- 
ing Park Company, a corporation which claimed title to 17 acres of 
the 40 in this lawsuit, and that we bought the stock from the com- 
pany in March, 1887, and at the time it was bought the old officers 
said that negotiations were pending. 

Objected to what the officers of the company said. 

The Witness: That negotiations were pending on the part of the 
Driving Park Company with the attorney of Rowena Young for 
settlement of that, and that a proposition had been made by the 
attorneys to settle the 17 acres for $10,000.00 ; that just about that 
time we bought or shortly after those attorneys had notified us that 
the property had now gone beyond the control of the parties for 
whom they made the offer of settlement of $10,000.00, and that the 
contract of purchase had been made with one W. H. b. Stout, of 
Lincoln, and if we had any desire to secure a settlement we would 
have to negotiate with Mr. Stout. I said to Mr. Irwin, I want to 
know the facts about this and whether or not we have any safety in 
going on and dealing with Mr. Stout. Mr. Irwin said that he be- 
lieved a contract had been entered into by Mrs. Irwin and Mr. Stout 
for the sale of the land in that very room where we were sitting in 
his house, and the contract had been signed, and that $500.00 
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had been paid by Mr. Stout to apply on that contract of purchase ot 
the 40 acres, and that he thought we could safely go on and deal 
with Mr. Stout. I asked him who got the $500.00 and he said that 
Mrs. Irwin got the $500.0 )—that is, he said all but twenty per 
28 cent. of it; 20 %, he said, was retained by the attorneys ; 
that they were to awe a fee of 20 % of what they recovered, 
and that they kept $100.00 and Mrs. Irwin got $400.00. I asked if 
[ could see Mrs. Irwin, and he went out into the kitchen and came 
back and reported that she did not wish to be seen. I then went 
down to Mr. Ransom’s office, and in about half or three-quarters of 
an hour more Mr. Irwin came into the office and said he wanted 
to seeme. We went into Mr. Ransom’s private room and Mr. Irwin 
said, “I made a mistake.” He says, “[ told you that Mrs. Irwin got 


the 3 500.00 or $400.00.” He says, “She did not get it, but she was 
owing me for money advanced in that litigation, and: I took the 


$400.00 and applied it on her indebtedness to me.” That was about 
the substance of the conversation I had with Mr. Irwin. 
Cross-examined by Mr. WEBSTER: 

Q. Rowena Young was not there? 

A. No, sir. 

@. You never saw her? 

A. No, sir. 

(. The present holders of Driving Park stock bought into this 
case, you say, in March, 1887? 

A. No, not into this case. 

(). Into this property ? 

A. We bought the stock from the old company. 

Q. You bought the stock of this defendant company in March, 


Q. The stock all changed hands March, 1887 ? 
A. Yes, but this land was only rented; that was all. 
(). There was 35 other acres in the deed ? 
A. Yes, that the title was clear to. 
(. In other words, they bought a piece of property with 
the chances of something more? 
A. Yes; we bought the stock, and got with it all the rights 

the company had. 

Q. Do you remember what day you were at Nebraska City ? 

A. I don’t remember the day of the month: I think it was Mri- 
day. . 

(. Do you know what time in March this stock changed hands? 

A. Yes; the 14th. 

(. It was in May that you went down there? 

A. The latter part of April or early part of May. 

Q. You could not state which month ? 

A. No; not positive. 

. You were informed, then, that Rowena Young or some one 
claiming for her had made some contract or option fur sule of the 
ground; you had heard that betore going down? 
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@. And that was what made you go down, so as to know if you 
would be safe in dealing with the new parties, wasn’t you? 

A. Yes. I would like to explain that. I had gone to Mr. Stout 
before going to Nebraska City to see what arrangements could be 
made with him. He said he had a contract for the purchase of the 
40 acres—that is, he says, ] have a contract with the real parties in 
interest at Nebraska City ; but he says, I don’t understand what it is, 
but I understand ; 

Q. Rowena Young was not present ? 

A. No, sir. 

The plaintiff objects to the witness stating what was said. 


The Witness: That is how I came to find out that probably 
Rowena Young did not have anything to do with it. 
60 Q. If he had a contract it would be in writing ? 
| A. Yes, sir. 
@. You wanted to know if you would be safe in dealing with Mr. 
Stout ? . 
A. Yes, sir. 


J. R. WEBSTER, sworn for the defendant, examined in chief by Mr. 
LAMB, testifies as follows: 

(). Have vou in your custody a contract touching this property 
with W. H. B. Stout? 

A. I have a contract that I drew. I held it for Mr. Stout. 

Q. Will you let me examine it? (Witness hands a paper to coun- 
sel.) 

The Wirness: I have another paper that was drawn at the same 
time. The matter was not completed and consummated on the day 
that paper bears date. 

Q. Is that the signature of W. H. b. Stout? 

A. Yes; that is Mr. Stout’s signature. 

(). Did you see the other signature made ? 

A. I believe I did; yes, sir. 

Q. It was made at Nebraska City 1n your presence ? | 

A. It was made at Nebraska City. 

Q. Is that the signature of Jane Y. Irwin? 

A. Yes, sir. 

The defendant offers the papers referred to in evidence. Thesame 
are hereto attached, marked “ Exhibit 21.” 


Cross-examined by Mr. HAL: 


Q@. State what the real date cf this agreement was. 
A. The real date was about the 25th of March. The ne- 


61. gotiations for that paper had opened a week or ten days 
earlier than the 12th of March. Mr. Stout got me to negotiate 
in regard to it, and at the same time that that paper — and as a part 


of the same transaction there was a power of attorney written, and 
the matter was not consummated and the papers exchanged or 
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money paid until the power of attorney had been to Ohio and was 
acknowledged and returned. That is what fixes it in my mind as 
being about the 25th. 

Q. Have you that power of attorney * 

A. I have the power of attorney. 

Q. Have you it with you? 

A. Ihave. (Witness produced paper.) 


The plaintiff offers the power of attorney in evidence as a part of 
the cross-examination of this witness; received with objection. 
Copy of same is hereto attached, marked “ Exhibit 22.” 


Redirect examination by Mr. LAMB: 


Q. It was a part of that arrangement that this power of attorney 

was drawn at the same time that the contract was drawn ? 

A. At the same time. , 

@. Down at Nebraska City ? 

A. I do not remember whether I drew the paper at Lincoln or 

Nebraska City ; it was all-at one time. 

Q. And the papers held until the power of attorney should go 
forward and be executed and returned ? 

A. Yes; and the money held. 

Q. To whom was the money actually paid and by whom ? 

A. The money, I think, went through Mr. Hall’s hands. I acted 
in the matter for Mr. Stout. I think the money went from Mr. 

Stout to Mr. Hall. 
62 Q. And that is as far as you have any personal knowl- 
edge? 

A. Yes, sir. 

Q. The fact is that the contract in regard to this arrangement was 
made at Nebraska City with Jane Y. and John Irwin? 

A. No; not hardly. The negotiations were between Mr. Stout and 
[and Mr. Hall, mainly; and on Mrs. Young’s — Mrs. Irwin acted in 
some respects, perhaps, asan intermediator. She went to Ohio to see 
about it, [ think, but whether she went before or after those papers 
were drawn I cannot remember. She went between January and 
June; that is all I can say. : 

Q. Did you meet Mr. John and Mrs. Irwin and have any nego- 
tiations with them, and was you present when they did with Mr. 
Stout or Mr. Hall ? 

A. No; only at the signing of the papers; that is all the negotia- 
tions and only time I was there at all. 

Q. Was that before or after the power of attorney had been re- 
turned ? 

A. It was before; the paper was signed at Nebraska City; the 
contract was signed in Nebraska City the day it bears date, the 
12th. 

(J. And before the execution of the power of attorney ? 

A. Yes, sir. 

(J. State whether or not you represented Mr. Hall at Nebraska 
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City. Did you meet him down there when you came back from sign- 
ing the contract ? 

A. The Missouri Pacific is the only way that he would probably 
get to Omaha. I came on the Midland. I think he was expecting 
to go the same evening to Omaha, but at a later hour. 

Q. You left him at ‘Nebraska City? 

A. I donot know whether he left a few hours before or after. 
63 Q. Is not it a fact that Mr. Hall came around by way of 
Lineoln? 

A. I think not; and yet it might be that he did. | think he was 
down to Lincoln the previous week. 

Q. Isn’t it a fact that when he came from the itn at Nebraska 
City he came to Lincoln ? 

A. He may have come from Nebraska City to Lineoln back with 
me, but I cannot remember whether he came back with me or came 
down from Omaha about a week or ten days after. 

@. Then it was about that time? 

A. Yes; I know he was at Lincoln with Mr. Stout after the 12th— 
that is to say, I think, the 138th—of May, or maybe as late as the 
25th, but I could not say whether he came rit Nebraska City with 
me or not. I know this: If he went up from Nebraska City with 
me on the 12th the matter was not consummated that day. 

Mr. Hatu: I will] call your attention to it. Don’t you remember 
that this agreement with Mr. Stout—that is, this memorandum of 
agreement with Mr. Stout—was held by me for quite a time after 
that, and was afterwards delivered, after the power of attorney had 
been returned ? 

A. I know it was not until the power of attorney returned. As | 
drafted that paper, I would like to make an explanation. I was 
acting for Mr. Stout. It says all interest of Rowena Young and 
Jane Y. Irwin. Iwould like to said [say |Jane Y. Irwin was inserted, 


Objected to. 


With this the defendant rests. 
Thereupon the court declined to hear testimony upon the part of 
the plaintiff, and for that reason no further testimony was offered. 


64 In the Cireuit Court of the United States for the District of 
Nebraska. 
Rowena Youna, Plaintiff, ) 


v8. 
Tue Linconn Drivinac PARK per | 


Petition. 


Comes now the defendant, The Lincoln Driving Park Association, 
and shows unto this court that it is the defendant in this case; that 
at the time this suit was commenced and at this time it is a resident 
and citizen of the State of Nebraska; that this suit does not really 
and substantially involve a suit or controversy properly within the 
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jurisdiction of this court, and that the parties to this suit have been 
illegally and improperly made and joined for the sole purpose of 
creating a case cognizable in this court, and for no other purpose 
whatever, and that the plaintiff herein at the time this suit was 
commenced had not nor has she at any time since that time had nor 
has she now any ownership of or. interest in the lands in contro- 
versy herein. 

And your petitioner further shows unto the court that the facts 
touching said matter are that one Jane Y. Irwin and John Irwin, 
her husband, who are both very old people, since about the year 
1862 have been and now are residents of the city of Nebraska City, 
in the State of Nebraska, and citizens of said State; that the land 
in controversy herein, with other lands, amounting in all to one 
hundred and twenty acres, were patented to the said Jane Y. Irwin 
on the 15th day of December, 1862. 

The plaintiff in this cause, Rowena Young, is the sister of the 

said Jane Y. Irwin,and since the date last aforesaid has been 
65 a resident of Zanesville, in the State of Ohio, with William 

P. Young, hereafter mentioned, who is the brother of the said 
fowena Young, and also during such time has resided at Zanesville 
aforesaid. | 

That on or about the 9th day of August, 1867, the said Jane Y. 
Irwin and ber husband made and procured to be recorded a deed 
of all the said lands to the said William P. Young, which was a 
mere voluntary deed of conveyance for a purported consideration 
of $490.00, and the said Jane Y. Irwin and John Irwin thereafter 
carried on litigation over all the said lands of which these in con- 
troversy constituted a part for a period of about ten years, in the 
name of William P. Young or their own names. 

That on or about the loth day of February, 1874, there being a 
civil action pending against William P. Young in the district court 
of Laneaster county, Nebraska; in which judgment was thereafter 
rendered for over the sum of $9,000.00, the said William P. Young, 
without consideration paid therefor, reconveyed all of said property 
to the said Jane Y. Irwin; that except the foregoing transfers the 
original patented title to the said tract stood and remained of record 
in the said Jane Y. Irwin from the 15th day of December, 1862, 
down to about the date of the commencement of this suit, and that 
during all that time she assumed and claimed to own the property. 

That about the time this suit was brought two other like suits 
were brought in this court by the said Rowena Young—one against 
Harriett Leighton eé al. and one against J. C. Deputron, both resi- 
dents and citizens of Lincoln, Nebraska—for the recovery of portions 

of the said lands, the northeast quarter of the south west quar- 
66 ter of section 24, town. 10, range 6 east, in Lancaster county, 

Nebraska ; which suits, with the pending cause, included all 
of the aforesaid northeast quarter of the said southwest quarter sec- 
tion. | 

That the value of the property included in the said three suits at 
the time the said suits were commenced in this court and at the time 
of the pretended transfer of the same from the said Irwins to said 
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Rowena Young for the purpose of creating cases cognizable in this 
court was more than the sum of $75,000.00; that all the lands then 
were and had been for years held by the several defendants to said 


suits in actual adverse possession under claims of titles through 


sheriffs’ sales, tax deeds, and a power of attorney formerly given by 
the Irwins. 

That the said Rowena Young is over seventy years of age, and 
was at the time of the pretended transfer to her hereinafter men- 
tioned, and long prior thereto, a woman of no property or money, 
who had no separate estate, trade, or business; and had never been 
in the State of Nebraska or seen or known the lands in controversy 
or anything of their value. 

That shortly before said transfer and before this and the other 
said suits were brought in the name of Rowena Young the said 
Jane Y. Irwin, pursuant to an agreement made by her with certain 
attorneys then and now residents and citizens of the State of Ne- 
braska, without the knowledge, authority, or consent of said Rowena 
Young or her presence and without her paying or agreeing to pay 
any consideration therefor—the said Jane Y. Irwin made a deed of 
quitclaim, without covenants of warranty, to the said Rowena Young, 
for the purported consideration of $2,000.00, of all the lands in- 

cluded in the said three suits, which deed was withheld from 
67 the records and has remained in the possession and contro! 

of said Jane Y. Irwin and her attorneys, and made an agree- 
ment with said attorneys at the time for the bringing of this suit 
and the other two said causes in this court, which agreement then 
made between them was for the division among them of the said 
property of [or ]the proceeds of the said suits in case they should recover 
said property in shares then agreed upon among them; that imme- 
diately thereupon, to carry out said arrangement, this and the other 
two suits were brought by said Jane Y. Irwin and her said attorneys 
without the authority, knowledge, or consent of the said Rowena 
Young and in her name and in pursuance of said previous ar- 
rangements. | 
- That the said suits from the time of their commencement hitherto 
have been carried on without her authority or knowledge and with- 
out any expense to her, and they are now being prosecuted in this 
court by said Jane Y. Irwin and her attorneys ander said illegal 
arrangement, in violation of the statute touching the jurisdiction on 
[in] this court. 

That after said several suits were brought, the plaintiff being re- 
quired by order of the court to give security for costs therein, the 
said Irwin and Irwin and the said attorneys of the plaintiff, in fur- 
therance of the said arrangement among them, deposited with the 
clerk of this-court certain moneys raised by them as such security 
in said suits. | ; 

And your petitioner further shows that the said transfer of the 
said property 1n controversy herein by the said Irwin and Irwin to 
the plaintiff, Rowena Young, to enable them to bring this suit was 
fictitious; that the said Irwin and Irwin, residents and citizens of Ne- 
braska, and her said attorneys, all residents and citizens of 
6—1151 
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68 Nebraska, continued to be the real parties in interest con- 

cerning the matters drawn in controversy herein, notwith- 
standing the said transfer; that the said plaintiff in the record, 
towena Young, is but a nominal or colorable party, and that this 
suit is being prosecuted in her name, and her name is being used 
solely for the purpose of giving this court Jurisdiction. 

That.the suit actually involves only a controversy between Irwin 
and Irwin, residents and citizens of Nebraska, grantors of the said 
plaintiff, and this defendant; that your petitioner is informed and 
believes that since the trial of this cause the said Rowena Young, - f 
at the instance of said Jane Y. Irwin, has reconveyed the said prop- 
erty ora part of it or an interest therein to the said Jane Y. Irwin 
or to her said attorneys. 

That at all times since the suit was brought said Irwin and Irwin 
and her attorneys, without the knowledge ‘of said Rowena Young, 
have assumed to exercise sole ownership and control over the con- 
duct of the said suit; that your petitioner did not have any knowl- 
edge of the above facts before the trial of this cause. 

ie Wherefore your petitioner prays that the plaintiff, Rowena Young, 
may be required to answer the premises, and that this defendant 
may have an opportunity of making due proof of the foregoing 
allegations. 

That the court inquire and adjudge whether this suit really and 
substantially involves a dispute or controversy properly within its 
jurisdiction, and whether the property in controversy was not con- 
veyed to the plaintiff to the end that she might be improperly and 

collusively made a plaintiff herein for the purpose of creating P 
69 a case cognizable by this court under the laws of the United 
States, and that the court may proceed no further herein than 
to dismiss this case, as not properly within its jurisdiction, at the 
plaintiff’s costs ; and your petitioner will ever pray. 
HARWOOD, AMES & KELLY, 
LAMB, RICKETTS-& WILSON, 
Attorneys for Defendant. 


STATE OF NEBRASKA, | 
Lancaster County, {°° 


——., being first duly sworn, deposes and says that he is the 
secretary of the defendant company in the above-entitled cause; 
that he has read the foregoing petition and believes the matters and 
facts therein contained to be true. 


J. H. McCLAY. 


Subscribed in my presence and sworn to before me this 7th day 
of Nov., 1887. 
[SEAL. | : Rk. H. OAKLEY, 
Notary Public. 
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In the United States Circuit Court for the State of Nebraska. 


Rowena Youne, Plaintiff, 
v8. 
J.C. Deputron, Defendant. 


Petition. 


Comes now the defendant, J. C. Deputron, and shows unto this 
hon. court that they [he] are [is] the defendants in this case; that at 
the time this suit was commenced and at this time they [he] are 
[is] residents and citizens of the State of Nebraska; that this suit 
does not really and substantially involve a suit or controversy prop- 

erly within the jurisdiction of this court, and that the parties 
70 to this suit have been illegally and improperly made and 

joined for the sole purpose of creating a case cognizable in 
this court and for no other purpose whatever, and that the plaintiff 
herein at the time this suit was commenced had not nor has she at 
any time since that time had nor has she now any ownership of or in- 
terest in the lands in controversy herein; and your petitioner further 
shows unto the court that the facts touching said matter are that 
one Jane Y. Irwin and John Irwin, her busband, since the year 
1862, have been and now are residents of the city of Nebraska City, 
in the State of Nebraska, and that the lands in controversy herein, 
with other lands, amounting in all to 120 acres, were patented to 
the said Jane Y. Irwin on the 15th dav of December, 1862; that 
the plaintiff in this cause, Rowena Young, is the sister of the said 
Jane Y. Irwin; that the said Rowena Young is and since the date 
last aforesaid has been a resident of Zanesville,in the State of Ohio, 
and that William P. Young, hereinafter mentioned, is the brother 
of the said Rowena Young, and also during such time has resided 
at Zanesville aforesaid ; that on or about the 9th day of August, 
1867, the said Jane Y. Irwin and her husband made and procured 
to be recorded and deeded all of the said lands to the said William 
P. Young for a purported consideration of $490.00, and the said 
Jane Y. Irwin and John Irwin carried on litigation over the said 
lands, amounting in all to one hundred and twenty acres, of which 
these in controversy constituted a part, for a period of about ten 
vears; that on or about the Sth day of February, 1874, their 
[there] being a civil action pending in the district court of 
Laneaster county, Nebraska, in which judgment was thereafter 
rendered for over the sum of $9,000.00, the said William P. 

Young reconveyed all of said property to the said 
71 Jane Y. Irwin that said original patented title in all 

of the tract stood and remained of record in the said Jane Y. 
Irwin (except some small portions which the said Jane Y. Irwin 
sold) down to about the date of the commencement of this suit, and 
that during all that time she assumed and claimed to own the prop- 
erty ; that at or about the time this suit was brought two other like 
suits were brought in this court by the said Rowena Young against 
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the Lincoln Driving Park Association and one against C. M. Leigh- 
ton, both residents and citizens of Lincoln, Nebraska, for the recov- 
ery of portions of the said lands, the northeast quarter of the south- 
west quarter of section 24, town. 10, range6 east, in Lancaster county, 
Nebraska, which suits, with the pending cause, included all the 
aforesaid northeast quarter of the said southwest quarter section ; 
that the value of the property included in thesaid three suits, at the 
time the said suits were commenced in this court and at the time 
of the pretended transfer of the same from the said Irwins to the 
said Rowena Young for the purpose of creating cases cognizable in 
this court, was more than the sum of $—. 

That all the lands then were and had been for many years held 
by the several defendants to said suits in actual adverse possession 
under claims of titles through sheriff’s sales, tax deeds, and a power 
of attorney formerly given by the Irwins. 


That the said Rowena Young is over seventy years of age, and 


was, at the time of the pretended transfer to her hereinafter men- 
tioned and long prior thereto,a woman of no property or money, 
who had no separate estate, trade, or business, and had never 
been in the State of Nebraska or seen or known the lands 

72 in controversy or anything of their value; that shortly before 
this and the other said suits were brought in the name of 
Rowena Young ile said Jane Y. Irwin, pursuant to an arrangement 
made by her with certain attorneys then and now residents of the 
State of Nebraska, and without the knowledge, authority, or consent 
of said Rowena Young or her presence, and without her paying or 
agreeing to pay any consideration therefor, the said Jane Y. Irwin 
made a deed to the said Rowena Young, for the purported considera- 
tion of $2,000.00, of all the lands included in the said three suits, 
and then made an agreement with said attorneys at the time for the 
bringing of this suit and the other two said causes in this court, 
which agreement then made between them was for the division of 
the said property or the proceeds of the said suits, in case they should 
recover, among the said persons, all residents of the State of Nebraska, 
in the shares then agreed upon among them; that immediately 
thereupon, to carry out said arrangement, this and the other two 
suits were brought, without the authority, knowledge, or consent of 
the said Rowena Young, in her name; that the said suits, from the 
time of their commencement hitherto, have been carried on without 
her authority or knowledge and without any expense to her, and 
they are now being prosecuted in this court under said illegal ar- 
rangement, in violation of the statute touching the jurisdiction in 
this court; that after said several suits were brought, the plaintiff 
being requiréd by order of the court to give security for costs therein, 
the said Irwin and Irwin and the said attorneys of the plaintiff, in 
furtherance of the said arrangement among them, deposited with 
the clerk of this court certain moneys raised by them as such 
security in said suits; and your petitioner further shows 

79 that the said transfer of the said property in controversy 
herein by the said Irwin and Irwin to the plaintiff, Rowena 
Young, to enable them to bring this suit in her name, was fictitious: 
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that the said Irwin and Irwin, residents of Nebraska, and her said 
attorneys, all residents of Nebraska, continue to be the real parties 
in interest concerning the matters drawn in controversy herein, not- 
withstanding the said transfer ; that the said plaintiff in the record, 
Rowena Young, 1s but a nominal or colorable party, and that this 
suit is being prosecuted in her name, and her name is being used 
solely for the purpose of giving this court jurisdiction ; that the suit 
actually involves only a controversy between the said Irwin and 
Irwin, residents of Nebraska, grantors of the said plaintiff, and this 
defendant ; that your petitioner is informed and believes that since 
the trial of this cause the said Rowena Young, at the instance of 
said Jane Y. Irwin, has reconveyed the said property or a part of it 
or an interest therein to the said Jane Y. Irwin or to her said at- 
torneys; that at all times since the suit was brought said Irwin and 
Irwin and her attorneys, without the knowledge of the said Rowena 
Young, have assumed to exercise sole ownership and control over 
the said property and over the conduct of the said suit; that your 
petitioner did not bave knowledge of the above facts before the trial 
of this cause. 

Wherefore your petitioner prays that the plaintiff, Rowena Young, 
may be required to answer the premises, and thai this defendant 
may have an opportunity of making due proof of the foregoing al- 
legations; that the court enquire and adjudge whether this suit 
really and substantially involves a dispute or controversy properly 

within its jurisdiction, and whether the property in contro- 
74 ~~ ~versy was not conveyed to the plaintiff to the end that she 

might be improperly and collusively made a ptaintiff herein 
for the purpose of creating a case cognizable by this court under ihe 
laws of the United States, and that the court may proceed no fur- 
ther herein than to dismiss this case as not properly within its juris- 
diction, at the plaintiff’s costs; and your petitioner will ever pray. 

LAMB, RICKETTS ann WILSON, 
Attorneys for Defendants. 


STATE OF NEBRASKA, | i 
Lancaster County, f Oo « 


J.C. Deputron, being first duly sworn, deposes and says that he is 
one of the defendants in the above-entitled cause; that he has read 
the foregoing petition and believes the matters and facts therein con- 
tained to be true. 


Subscribed in my presence and sworn to before me this — day 
, 1887. 


of 


Notary Public. 
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In the Cireuit Court of the United States for the District of Ne- 
braska. 


Rowena Youna, Plaintiff, 
vs. 
HarrRIEtT LEIGHTON ef al., Defendants. 


Petition. 


Comes now the defendants, Harriet M. Leighton and Charles 

Leighton, and shows unto this hon. court that they are the defend- 

ants in this case; that at the time this suit was commenced 

is and at this time they are residents and citizens of the State 
of Nebraska. 

That this suit does not really and substantially involve a 
suit or controversy properly within the jurisdiction of this court, 
and that the parties to this suit have been illegally and improperly 
made and joined for the sole purpose of creating a case cognizable in 
this court and for no other purpose whatever, and that the plaintiff 
herein, at the time this suit was commenced, had not, nor has she at 
any time since that time had nor has she now, any ow nanny of or 
interest in the lands in controversy herein. 

And your petitioner further shows unto the court that the facts 
touching said matter are that one Jane Y. Irwin and John Irwin, 
her husband, who are both very old people, since about the year 
1862 have been and now are residents of the city of Nebraska City, 
in the State of Nebraska, and citizens of said State; that the land in 
controversy herein, with other lands, amounting in all to one hun- 
dred and twenty acres, were patented to the said Jane Y. Irwin on 
the 15th day of December, 1862 

The plaintiff in this cause, Rowena Young, is the sister of the 
said Jane Y. Irwin, and since the date lust aforesaid has been a resi- 

dent of Zanesville, in the State of Ohio, with W uli iam P. Young, 
hereinafter mentioned, who isthe brother of the said Rowena Young, 
and also during such time has resided at Zanesville aforesaid. 

That on or about the 9th day of August, 1867, the said Jane Y. 
Irwin and her husband made and procured to be recorded a deed of 
all the said lands to the said William P. Young, which was a mere 

voluntary deed of couveyance for a purported consideration of 
76 $490.00, and the said Jane Y. Irwin and John Irwin there- 

after carried on litigation over all the said lands, of which 
these in controversy constituted a part, for a period of about ten 
years in the name of William P. Young or their own names. 

That on or about the 15th day of February, 1874, there being a 
civil action pending against William P. Young i in the district court 
of Lancaster county, Nebraska, in which judgment was thereafter 
rendered for over the sum of $9,000.00, the said William P. Young, 
without consideration paid therefor, reconveyed all of said prop- 
erty to the said Jane Y. Irwin; that except the foregoing transfers 
the original patented title to the said tract stood and remained of 


JOHN C. DEPUTRON VS. ROWENA YOUNG. 47 


record in the said Jane Y. Irwin from the 15th day of December, 
1862, down to the date of the commencement of this suit, and that 
during all that time she assumed and claimed to own the property. 

That about the time this suit was brought two other like suits 
were brought in this court by the said Rowena Y oung, one against 
the Lincoln Driving Park Association and one against J. C. Deput- 
ron, both residents and citizens of Lincoln, Nebraska, for the recov- 
ery of portions of the said lands, the northeast quarter of the south- 
west quarter of section 24, town. iO, range 6 east, in Lancaster 
county, Nebraska, which suits, with the pending cause, Include all 
the aforesaid northeast quarter of the said southwest quarter sec- 
tion. 

That the value of the property included in the said three suits, at 

the time the said suits were commenced in this court and at the 
time of the pretended transfer of the same from the said Irwins to 
the said Rowena Young for the purposes of creating cases cognizable 

in this court, was more than the sum of $75,000.00 ; “that all 
77 the lands then were and had been for many years held by 

the several defendants to said suits In actual adverse posses- 
sion under claims of titles through sheriffs’ sales, tax deeds, and 
power of attorney formerly given by the Irwins. 

That the said Rowena Young is over seventy years of age, and 
was, at the time of the pretended transfer to her hereinafter men- 
tioned and long prior thereto, a woman of no property or money, 
who had no separate estate, trade, or business, and had never been 
in the State of Nebraska or seen or known the lands in controversy 
or anything of their value. 

That shortly before said transfer and before this and the other 
said suits were brought in the name of Rowena Young the said 
Jane Y. Irwin, pursuant to an arrangement made by her with certain 
attorneys then and now residents and citizens of the State of Ne- 
braska, without the knowledge, authority, or consent of said Rowena 
Young or her presence, and without her paying or agreeing to pay 
any consideration therefor, the said Jane Y. Jrwin made a deed of 
quitclaim, without covenants of -warranty, to the said Rowena 
Young, for the purported consideration of $2,000.00, of all the Jands 
included in me said neni sults, which deed was share 4: from the 


Y. louie and oe ne, and ee an agree ment with nee attor- 
neys at the time for the bringing of this suit and the other two said 
causes in this court, which agreement then made between them was 
for the division among them of the said property or the proceeds of the 
said suits, in case they should recover said property, in shares then 
agreed upon among them; that immediately the reupon, to carry out 
said arrangement, this and the other two suits were brought 
78 by said Jane Y. Irwin and her said attorneys without the au- 
thority, knowledge, or consent of the said Rowena Young 

and in her name and in pursuance of said previous arrangements. 
Thatthe said suits, from the time of their commencement hitherto, 
have been carried on without her authority or knowledge and with- 
out any expense to her, and they are now being prosecuted in this 
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court by said Jane Y. Irwin and her attorneys under said illegal 
arrangement, in violation of the statute touching the jurisdiction of 
this court. 

That after said several suits were brought, the plaintiff being re- 
quired by order of the court to give security for costs theréin, the 

said Irwin and Irwin and the said attorneys of the plaintiff, in 

furtherance of the said arrangement among them, deposited with 
the clerk of this court certain moneys raised by them as such security 
in said suits. 

And your petitioner further shows that the said transfer of the 
said property in controversy herein by the said Irwin and Irwin to 
the plaintiff, Rowena Young, to enable them to bring this suit was 
fictitious; that the said Irwin and Irwin, residents and citizens of 
Nebraska, and her said attorneys, all residents and citizens of 
Nebraska, continue to be the real parties, in interest concerning the 
matters drawn in controversy herein, notwithstanding the said trans- 
fer; that the said plaintiff in the record, Rowena Young, is but a 
nominal or colorable party, and that this suit is being prosecuted 
in her name and her name is being used solely for the purposes of 
giving this court jurisdiction. 

That the suit actually involves only a controversy between Irwin 
and Irwin, residents and citizens of Nebraska, grantors of the said 

plaintiff, and this defendant; that your petitioner is informed 
79 and believes that since the trial of this cause the said Rowena 

Young, at the instance of said Jane Y. Irwin,.has reconveyed 
the said property ora part of it or an interest therein to the said 
Jane Y. Irwin or to her said attorneys. 

That at all times since the suit was brought said Irwin and Jrwin 
and her attorneys, without the knowledge of the said Rowena Young, 
have assumed to exercise sole ownership and control over the said 
property, and have entered into a contract for the sale of the same, 
as though no transfer had been made and control over the conduct 
of the said suit; that your. petitioner did not have any knowledge 
of the above facts before the trial of this cause. 

Wherefore your petitioner prays that the plaintiff, Rowena Young, 
may be required to answer the premises, and that this defendant 
may have an opportunity of making due proof of the foregoing alle- 
gations; that the court inquire and ‘adjudge whether this suit re: lly 
and substantially involves a dispute or controversy properly within 
its jurisdiction, and whether the property in controversy was not 
conveyed to the plaintiff to the end that she might be improperly 
and collusively made a plaintiff herein for the purposes of creating 
a case cognizable by this court under the laws of the United States, 
and that the court may proceed no further herein than to dismiss 
this case as not properly within its jurisdiction, at the plaintiff’s 
costs; and your petitioner will ever pray. 

HARWOOD, AMES & KELLY anpb 
LAMB, RICKETTS & WILSON, 
. Attorneys for Defendants. 
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STATE OF NEBRASKA, |... 
Lancaster County, 


80 Chas. M. Leighton, being first duly sworn, deposes and 


says that he is one of the defendants in the above-entitled 
cause; that he has read the foregoing petition and believes the 
matters and facts therein contained to be true. 
CHAS. M. LEIGHTON. 
Subscribed in my presence and sworn to before me this 7th day 
of November, 1887. 3 
[SEAL. | | | EDSON RICH, 


lotary Public. 


In the Circuit Court of the United States for the District of Nebraska. 


RowENA Youna, Plaintiff, | 
v8. Answer to Plea in Abatement. 
Harriet M. Letcuton, Defendant. 


The plaintiff, for answer to defendant’s petition for dismissal of 
the cause for want of jurisdiction, admits that defendants, Jane Y. 
Irwin and John Irwin, are all residents and citizens of the State of 
Nebraska since before bringing this suit; that said land was _ pat- 


ented to Jane Y. Irwin December 12th, 1862; that plaintiff and 


William P. Young are brother and sister of Jane Y. Irwin, and are 
and long have been resident citizens of Zanesville, Ohio. 

Plaintiff, advised by counsel, says it is immaterial in this suit 
what were the considerations of either of said deeds dated August 


“9th, 1867, and February 5th, 1874, and is uninformed in respect 


thereto and denies every allegation respecting the same. 
Plaintiff admits bringing the suits against said Deputron and 
the said The Lincoln Driving Park Association, and that 
81 the value of the property in said suits and this suit is about 
$75,000, and that defendant and its grantors since September 
30th, 1876, under color of title of certain void tax deeds, have been 
in possession of portions of said lands, but without right.. 

Plaintiff is aged about 65 years and possessed of a moderate estate 
in her own right, consisting of a farm in Ohio, real estate in the city 
of Zanesville, and some money at interest, and, while not so wealthy 
as her adversaries, owns the land in controversy and a modest 
estate originally inherited from her father’s estate. 

Plaintiff has never been in the State of Nebraska nor seen the 
lands in controversy, but has known them by information long 
prior to this controversy. 

Plaintiff denies said lands were conveyed her by Jane Y. Irwin 
without consideration or without her knowledge or consent, or that 
the deed was undelivered or remained in possession of said Irwin or 
her attorneys, or that this or said other suits were brought without 
authority or knowledge of plaintiff or pursuant to any agreement 
between said Irwin or any one for her and any person whomsoever 
for benefit of Jane Y. Irwin. Plaintiff demies this or said other two 
7—1151 
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suits have been instituted or carried on without her authority or 
knowledge, or that they are prosecuted by said Irwin or her 
attorneys under the alleged or yet under any illegal agreement 
whatever. _ | 
Plaintiff denies the conveyance to her was fictitious or that said 
Irwins or either of them or of their attorneys-are the real parties in 
interest; denies she is a colorable party ; avers said conveyance was, 
on good and sufficient consideration, intended to be absolute, 
§2 and vests her with good title to the property, of part whereof, 
from its date of entry, she was owner of the equity, and is the 
real party interested. | 
Plaintiff denies this suit involves a controversy between Jane Y. 
Irwin or John Irwin or either of them and defendant; that she ever, 
since the date of said deed, reconveyed any of said property to said 
Irwins, either of them, or to any one whomsoever, or that they or 
any one hasassumed dominion or control over said property; save that 
said deed of conveyance has remained unrecorded because the land 
soon fell into controversy and, pending suit, no record was necessary, 
plaintiff denies every allegation not hereinbefore expressly ad- 
mitted, denied, or avoided, and prays enquiry into the matters al- 
leged ; that the petition be dismissed and the court proceed as orig- 


inally prayed for, and for costs. 
THURSTON & HALL, 
Att’ys for PUff. 


In the Circuit Court of the United States, District of Nebraska. 


Rowena Youna, Plaintiff, 
vs. Answer to Plea in Abatement. 


JoHN C. DeputrRoN, Defendant. 


The plaintiff, for answer to defendant’s petition for dismissal of 
the cause for want of jurisdiction, admits that defendants, Jane Y. 
Irwin and John Irwin, are all resident citizens of the State of Ne- 
braska since before bringing this suit; that said land was patented 
to Jane Y. Irwin December 12th, 1862; that. plaintiff and Wil- 
liam P. Young are brother and sister of Jane Y. Irwin, and are 

and long have been resident citizens of Zanesville, Ohio. 
83 Plaintiff, advised by counsel, says it is immaterial in this 
suit what were the considerations of either of said deeds 
dated August 9th, 1867, and February 5th, 1874, and is uninformed 
in respect thereto, and denies every allegation respecting the same. 

Plaintiff admits bringing the suits against the Lincoln Driving 
Park Association and Leigitons, and that the value of the property in 
said suits and this suit is about $75,000, and that defendants and its 
grantors, since September 50th, 1876, under color of title of certain 
void tax deeds, have been in possession of portions of said lands, 
but without right. = 

Plaintiff is aged about 65 years and possessed of a moderate estate 
in her own right, consisting of a farm in Ohio, real estate in the 
city of Zanesville, and some money at interest, and, while not so 
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wealthy as her adversaries, owns the land in controversy and a 
modest estate originally inherited from her father’s estate. 

Plaintiff has never been in the State of Nebraska nor seen the 
lands in controyersy, but has known them by information long 
prior to this controversy. 

Plaintiff denies said lands were conveyed her by Jane Y. Irwin 
without consideration or without her knowledge or consent, or that 
the deed was undelivered or remained in possession of said Irwin or 
her attorneys, or that this or said other suits were brought without 
authority or knowledge of plaintiff or pursuant to any agreement 
between said Irwin or any one for her and any person whomsoever 
for benefit of Jane Y. Irwin, plaintiff; denies this or said other two 
suits have been instituted or carried on without her authority or 

consent, or that they are prosecuted by said Irwin or her 
84 attorneys under the alleged or yet under any illegal agree- 
ment whatever. 

Plaintiff denies the conveyance to her was fictitious, or that said 
Irwins or either of them or of their attorneys are the real parties in 
interest ; denies she is a colorable party; avers said conveyance was, 
on good and sufficient. consideration, intended to be absolute, and 
vests her with good title to the property, of part whereof, from its 
date of entry, she was owner of the equity, and is the real party in- 
terested. 

Plaintiff denies this suit involves a controversy between Jane Y. 
Irwin or John Irwin or either of them and defendant; that she ever, 
since date of said deed, reconveyed any of said property to said 
Irwins, either of them, or to any one whomsoever, or that. they or 
any one has assumed dominion or control over said property. 

Save that said deed of conveyance had remained urrecorded be- 
cause the land soon fell into controversy and, pending suit, no record 
was necessary, plaintiff denies every allegation not. hereinbefore ex- 
pressly admitted, denied, or avoided, and prays inquiry into the 
matters alleged ; that the petition be dismissed and the court proceed 
as originally prayed, and for costs. 

THURSTON & HALL, 
Att’ys for PIF. 


85 In the Circuit Court of the United States, Distriet of Nebraska. 


Rowena Youna, Plaintiff, } 
vs. Answer to Plea in 
THe Lincotn Drivinc Park AssociaATIon, De-{ Abatement. 
fendant. J 


The plaintiff, for answer to defendant’s petition for dismissal of 
the cause for want of jurisdiction, admits that defendants, Jane Y. 
Irwin and John Irwin, are all resident citizens of the State of Ne- 
braska since before bringing this suit; that said land was patented 
to Jane Y. Irwin December 12th, 1862; that plaintiff ang William 
P. Young are brother and sister of Jane Y. Irwin, and are and long 
have been resident citizens of Zanesville, Ohio. 
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what were the considerations of either of said deeds dated August 
9th, 1867, and February 5th, 1874, and is uninformed in respect 
thereto, and denies every ailegation respecting the same. 

Plaintiff admits bringing the suits against said Deputron and said 
Leightons, and that the value of the property in said suits and this 
suit is about $75,000, and that defendant and its grantors, since Sep- 
tember 30th, 1876, under color of title of certain void tax deeds, 
have been in possession of portions of said lands, but without right. 

Plaintiff is aged about 65 years and possessed of a moderate estate 
in her own right, consisting of a farm in Ohio, real estate in the city 
of Zanesville, and some money at interest, and, while not so wealthy 

as her adversaries, owns the land in controversy and a modest 
86 estate originally inherited from her father’s estate. 

Plaintiff has never been in the State of Nebraska nor seen 
the lands in controversy, but has known them by information long 
prior to this controversy. 

Plaintiff denies said lands were conveyed to her by Jane Y. Irwin 
without consideration or without her knowledge or consent, or that 
the deed was undelivered or remained in possession of said Irwin or 
her attorneys, or that this or said other suits were brought without 
authority or knowledge of plaintiffs or pursuant to any agreement 
between said Irwin or any one for her and any person whomsoever 
for benefit of Jane Y. Irwin. Plaintiff denies this or said other two 
suits have been instituted or carried on without her authority -or 
knowledge, or that they are prosecuted by said Irwin or her attor- 
neys under the alleged or yet under any illegal agreement whatever. 

Plaintiff denies the conveyance to her was fictitious, or that said 
Irwins or either of them or of their attorneys are the real parties in 
interest; denies she is a colorable party; avers said conveyance was, 
on good and sufficient consideration, intended to be absolute and 
vests her with good title to the property, of part whereof, from its date 
of entry, she was owner of the equity and is the real party interested. 

Plaintiff denies this suit involves a controversy between Jane Y. 
Irwin or John Irwin or either of them and defendant; that she ever, 
since date of said deed, reconveyed any of said property to said Ir- 
wins, elther of them, or to any one whomsoever, or that they or any 

one has assumed dominion or control over said property. 
87 Save that said deed of conveyance has remained unrecorded 

because the land soon fell into controversy and, pending suit, 
no record was necessary, plaintiff denies every allegation not herein- 
before expressly admitted, denied, or avoided, and prays inquiry into 
the matters alleged; that the petition be dismissed and the court 
proceed as originally prayed and for costs. 

THURSTON & HALL, 
For Plainitff. 


Also, to further maintain the issues in this case, the defendant offers 
in evidence the quitclaim deed reading as follows: 


Plaintiff, advised by counsel, says it is immaterial in this suit — 


a 
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EXHIBIT “1.” 
Quitclaim Deed. 


Know all men by these presents that Jane Y. Irwin and John 
Irwin, wife and husband, of Nebraska City, in the county of Otoe 
and State of Nebraska, for the consideration of one thousand dollars, 
hereby quitclaim and convey to Rowena Young, of the county — 
Muskingum and State of Ohio, the following-described real estate, 
situate in the ,in the county of Lancaster and State of Nebraska, 
to wit: 

The northeast quarter of the southwest quarter of section twenty- 
four (24), township ten (10) north, of range six (6) east, of the sixth 
principal meridian, according to the Government survey. 

In witness whereof we have set our hands this eleventh day of 


June, 1884. 
JANE Y. IRWIN. 
JOHN IRWIN. 


In presence of— 
FRANK P. IRELAND. 


8s THE STaTeE oF NEBRASKA, | — 
Otoe County, | Sei 


Be it remembered that on the eleventh day of June, 1884, before 
the undersigned, Frank P. Ireland, a notary public in and for said 
county, personally came Jane Y. Irwin and John Irwin, to me known 
to be the identical persons described in and who executed the fore- 
going deed as grantors, and they acknowledged said instrument to 
be their voluntary act and deed. 

Witness my hand and notarial seal the day and year last above 
written. 

[SEAL. ] FRANK P. IRELAND, 
Notary Public. 


Endorsed on the back of deed: Quitclaim from Jane Y. Irwin and 


John Irwin to Rowena Young. The State of Nebraska, - county, 
ss. Filed for record in the clerk’s office of said county the — day of 

, 18—, at —o’clock and — minutes — m., and recorded in Book 
— of Deeds, on page —. , county clerk. 


‘ EXHIBIT 2.” 
In order further to maintain the issues in this ease the defendant 
offers in evidence the following exhibits : 
UNITED STATES OF AMERICA, | 
District of Nebraska, j 
The President of the United States of America to the marshal of the 
district of Nebraska, Greeting : 
You are hereby commanded to notify the defendant, The Lincoln 


a Ss 8s by 
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Driving Park Association, a corporation, that it has been sued by 
towena Young in the circuit court of the United States for the dis- 
trict of Nebraska aforesaid,at Omaha, Nebraska; that, unless it answer 
by the 14th day of July, A. D. 1884, the petition of the said 
89 plaintiff this day filed against it in the clerk’s office of said 
court, said petition will be taken as true and judgment ren- 
dered accordingly. 


You will make due return of this summons on the 23rd day of 
Jun e, A. D. 1884. 


Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 


Court of the United States, the 14th day of June, A. D. 1884, and in © 


the 108th year of the Independence of the United States of America. 
[SEAL. | Attest: ELMER D. FRANK, Clerk. 


I certify the above and foregoing to be a true copy of the original 
summons now in my hands. 


U. 8. Marshal, 
By ; 
Deputy U.S. Marshal. 


(Returned slip attached.) 
District OF NEBRASKA, 88: 


I hereby certify and return that on the 16th day of June, 1884, I 
received this summons, and on the 16th day of June, 1884, I served 
the same upon the within named The Lincoln Driving Park Asso- 
ciation, upon J.J. Inhoff, president of said company, in Lincoln, 
Lancaster county, State and district of Nebraska, by delivering to 
and leaving with J. J. Inhoff, president of the defendant company, 
a certified copy thereof, with all the endorsements thereon. 

ELLIS L. BIERBOWER, 
United States Marshal for the District of N ebraska. 
By A. G. HASTINGS, 
Deputy United States Marshal. 


ED ae a ee aes a $4 00 
a SEE Tee -. 408 
Be a cctiicncnicesnsinsen tinicies ‘ 60 
Marshal’s costs_____ $8 68 
90 (Return saci attached.) 


District OF NEBRASKA, 8s: 


I hereby certify and return that on the 16th day of June, 1884, 
I received this summons, and on the 16th day of June, 1884, I 
served the same upon the within-named defendants, The Lincoln 
Driving Park Company, upon O. M. Druse, secretary of said com- 
pany, in Lancaster county, State and district of Nebraska, by leav- 
ing acertified copy thereof, with all the endorsements thereon, at 


—— 


7 


VS. ROWENA YOUNG. oO 


JOHN DEPUTRON 


C. 


the usual place of abode of the said defendant, O. M. Druse, with an 
adult person and resident in the family of said defendant, O. M. 
Druse. 
ELLIS L. BIERBOWER, 
United States Marshal for the District of Nebraska, 
By A. G. HASTINGS, 
Deputy United States Marshal. 


Marshal’s costs, —. 


(Endorsements upon first return slip:) Filed Jun- 20, 1884. El- 
mer D. Frank, clerk. 

(Endorsements upon second return slip:) Filed Jun- 20, 1884. 
Elmer D. Frank, clerk. 

(Endorsements on summons:) No. 350, doc. H. United States 
circuit court, district of Nebraska. Rowena Young vs. The Lincoln 
Driving Park Association. Summons. Amount claimed of the de- 
fendant by the plaintiff is $—, possession of the E. 3 of the N. E. 4 
of the — 8S. W. } of sec. 24, township 10 N, of range 6 east, and for 
costs of suit. Returned and filed this - Filed June 20, 1854. 
E}mer D. Frank, clerk. Thurston and Hall, att’ys for pl’ff. 


91 ‘ EXHIBIT 3.” 


UNITED STATES OF AMERICA, a 
District of Nebraska, Ss: 


The President of the United States of America to the marshal of 
the district of Nebraska, Greeting: 

You are hereby commanded to notify the defendants, Harriet M. 
Leighton and Charles Leighton, that they have been sued by Rowena 
Young in the circuit court of the United States for the district of 
Nebraska, at Omaha, Nebraska; that, unless they answer by the 
14th day of July, A. D. 1884, the petition of the said plaintiff this 
day filed against them in the clerk’s office of said court, said petition 
will be taken as true and judgment rendered accordingly. 

You will make due return of this summons on the 23rd day of 
June, A. D. 1884. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, the 14th day of June, A. D. 1584, and 
in the 108th year of the Independence of the United States of 


America. 
Attest: [SEAL. ] ELMER D. FRANK, Clerk. 


I certify the above and foregoing to be a true copy of the original 
summons now in my hands. 


U.S. M arshal. 


Deputy U. S. Marshal. 


JOHN C. DEPUTRON VS. ROWENA YOUNG. 


(Return slip attached.) 
District oF NEBRAS SKA, 8s: 


I hereby certify and return that on the 16th day of June, 1854, 
I received this summons, and on the 16th day of June, 184, 
92 I served the same upon the within-named defendants, Har- 
riet M. Leighton and Charles Leighton, in Lancaster county, 
State and district of Nebraska, by leaving a certified copy thereof, 
with all the endorsements thereon, at the usual place of abode of 
each of thesaid defendants, with an adult person and resident in the 
family of each of said defendants. | 
ELLIS L. BIERBOWER, 
United States Marshal for the District of Nebraska, 
By A. G. HASTINGS, 
Deputy United States Marshal. 


EATON HE ET _ $4 00 
Mile eage ---------- ------ 4 08 
I  srsiscncseseninn tern wnsiiniemeniie 60 

Marshal’s costs___-- $8 68 


(Endorsed on return slip:) Filed Jun- 20,1884. Elmer D. Frank 
clerk. | 

(Endorsements on summons:) No. 349, doc. H. United States 
circuit court, district of Nebraska. Rowena Young vs. Harriet M. 
Leighton e¢ al.,summons. Amount claimed of the defendant by 
the plaintiff is possession of the tract or parcel of land in the south- 
west corner of the northeast quarter of the southwest quarter of 
section 24, township 10, range 6 east, 6th p. m., containing 69 
hundredths of an acre, more or less, and for costs of suit. Returned 
and filed June 20,1884. Elmer D. Frank, clerk. Thurston & Hall, 
att’ys for pIl’ff. 


“Exurpir 4.” 


UNITED STATES OF AMERICA, Ee 
District of Nebraska, apie 


The President of the United States-of America to the marshal of the 
district of Nebraska, Greeting: 
You are hereby conmnsiaieledl to notify the defendant, John C. De- 
putron, that he has been sued by Rowena Young in the circuit 
93 court of the United States for the district of Nebraska, at 
Omaha, Nebraska ; that, unless he answer by the 14th day of 
July, A. D. 18°4, the petition of the plaintiff this day filed against 
him in the clerk’s office of said court, said petition will be taken as 
true and judgment rendered accordingly. | 
You will make due return of this summons on the 23rd day of 
June, A. D. 1884. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, the 14th day of June, A. D. 1884, and 


od 
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in the 108th year of the Independence of the United States of 
America. 

Attest: [SEAL. ] ELMER D. FRANK, Clerk. 

I certify the above and foregoing to be a true copy of the original 
summons now in my hand. 


U.S. M arshal, 


By } 
Deputy U. 8. Marshal. 
(Return slip attached.) 


District OF NEBRASKA, 8s: 


I hereby certify and return that on the 16th day of June, 1884, I 
received this summons, and on the 16th day of June, 1884, I served 
the same upon the within-named defendant, John C. Deputron, in 
Lancaster county, State and district of Nebraska, by leaving a certi- 
fied copy thereof, with all the endorsements thereon, at the usual 
place of abode of the said defendant, with an adult person and resi- 
dent in the family of said defendant. 

ELLIS L. BlIERBOWER, 
United States Marshal for the District of Nebraska, 
By A. G. HASTINGS, 
Deputy United States Marshal. 


SS LEI ORIEN SA $2 00 
iii cei miciieal nein 4 08 
ii niin inahs ace dasiaiuainckctaiad OU 
Marshal’s costs _-_-_. $6 38 
94 (Endorsements on return slip:) Filed Jun- 20, 1884. Elmer 


D. Frank, clerk. 

(Endorsements on summons:) No. 548, doc. H. United States 
circuit court, district of Nebraska. Rowena Young vs. John C. De- 
putron. Summons. Amount claimed of the defendant by the 
plaintiff is possession of the W. 3 of northeast quarter of section 
24, township 10, range 6 E., and costs of suit. Returned and filed 
June 20,1884. Elmer D. Frank, clerk. F. P. Ireland and Thur- 


ston & Hall, att’ys for pl’ff. 


Also, further to maintain the issues in thiscase, the defendant, 
offered in evidence the order of the court requiring the plaintiff to 
give security for cost as follows: 

“ EXHIBIT 7.” 
1884. 

July 12.—Filed motion for security for costs. 

Sept. 9.—Ent’d. Plaintiff required to give security for costs in 7 

days or cause to stand dismissed. 

Ent’d. Time to give security for costs extended to Sept. 

28 and cont'd. 


16. 
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Oct. 28.—Ent’d. Time to give security for costs extended to No- 
vember 8. ; 
Nov. 10.—Cause dismissed for failure to give security for costs. 
Dockets and cal’rs. 
1885. 


Jan. 7.—Ent’d. Cause reinstated, security having been given. 
Defendant excepts. 
Jan. 7—Ree’d of Jane Y. Irwin $166.663—deposit on account 
of costs herein. 
1884. 


Sept. 9.— RowENA YOUNG | 
vs, No. 348, H. 
HarRrRIeEt M. LEIGHTON et al. 


Now comes the defendant herein, and, on his motion, plaintiff is 
ordered to give security for costs in 7 days or cause to stand dis- 


missed. 
In order further to maintain the issues in this.case the defendant 
.- offers in evidence the following “ exhibit :” 
“ EXHIBIT 8.” 
STATE OF OHIO, fi 
Muskingum County, 


Depositions of witness taken to be used in the actions pend- 
ing in the circuit court of the United States within and 
95 for the district of Nebraska, wherein Rowena Young is plain- 
tiff and The Lincoln Driving Park Association is defendant ; 
also wherein Rowena Young is plaintiff and John C. Deputron is 
defendant; also wherein Rowena Young is plaintiff and Harriet 
Leighton and Charles Leighton are defendants. In pursuance of 
the notices hereto annexed, on the 10th day of November, 1888, at 
the residence of the witnesses,at the corner of Keene and River 
streets, at the time and place in said notices stated, the said Rowena 
Young appeared, by Joseph R. Webster, her attorney, and the de- 
fendants appeared by H. H. Wilson, their attorney ; and thereupon 
the said plaintiff produced the following witnesses in order, to wit, 
WicriaM P. Youna, who being first duly cautioned, solemnly sworn, 
and carefully examined, deposeth and says as follows: 


Question. State your name, age, and place of residence and how 
related to the plaintiff, Rowena Young. | 

Answer. William P. Young; age, 76 years; residence, Zanesville, 
Ohio; am a brother of plaintiff, Rowena Young. 

Q. Were you the executor of the estate of Ephraim Young, de- 
ceased ? 

A. I was. , 

Q. State what you know in respect to the financial ability of 
Rowena Young or of her having transmitted money or means to Jane 
Y. Irwin, of Nebraska City, Nebraska. 

A. As far as I can answer, I know she (Rowena) has had money 
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out on interest ever since her father’s death, 33 years ago next Jan- 

uary, and even previous thereto. All I know about her having sent 

money to Jane is the talk I have beard in the family; have heard 

her and her sister Jane talk of it. It has been a matter of conver- 
sation and common understanding in the family. 

96 Q. Do you know anything about the deed made by Jane 
Y. Irwin, June 11th, 1884, to ‘Rowena Y oung of the forty acres 

of land near Lincoln, Nebraska, in controversy in this suit ? 

A. Don’t know anything, except as heard between Rowena and 
Jane at Jane’s visits, in 1885 or 1884 and 1887, and my sister 
Rowena’s talk since. 

Q. Was this talk at Jane’s visit, in 1883 or 1884, prior to the mak- 
ing of the deed ? | 

A. I think it was; that is my impression; am not certain. 

Q. State what was the object or purpose of that deed as stated in 
the conversation between Rowena and Jane. 

A. It was conveyed in consideration of sister Rowena’s money, as 
I recollect. 

Q. State what you know as to Jane’s owing Rowena anything. 

A. Knew before from what I had heard that Rowena’s money had 
been used in the entry of this land. 


Cross-examination: 


Q. Are you the same William P. Young to whom this property in 
controversy, together with other lands, was conveyed by John and 
Jane Y. Irwin on August 10th, 1867? 

A. Yes, sir; what land is land in controversy ? I do not know— 
whether it is off of it or not. I got a deed about that time. 

Q. This deed that you got covered the whole 120 acres originally 
patented to Jane Y. Irwin, did it not? 

A. Yes, sir; but I could not say that it covered the whole of this 
land in controversy. I don’t know where the land lay that is in 
controversy. The deed will show. | 

Q. Is it not a fact that at the time your sister Jane and her busband 
deeded this property to your--Seymour & Wardell, Nebraska, at- 
torneys, had a suit pending concerning this property conveyed, and 

that after the conveyance was ‘made you procured yourself 
97 to be made a party to such suit, and thereafter procured said 
suit to be removed into the United States court, on the ground 


that you were tie sole owner of the property and a non-resident of 


Nebraska? 


Objected to by plaintiff's attorney as incompetent, all of the mat- 
ters being of record. 


A. I give my sisters a power of attorney and they employed. 


lawyers, and they had itin court there. They was to defend the 
land and be to all expenses and give me a good title for the land. 
It went on and at one time the papers was stolen, so 1 understand 
(I was not there), and they beat them, as | under ‘stood, at every 
sult. Then, after that, they wrote to me that they could not get 
justice, and then I took it to the United States court. 


LAPP NR Nee RE tn enema — 
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Q. In all of that controversy with the lawyers your sister had 
entire control and management for you, did she not? 


Objected to by plaintiffs attorney for the reason of incom petency 
and immateriality. 

A. Yes, sir; I gave her a power of attorney, as [ was not there. 

Q. You say that the Irwins agreed to m: ake you a perfect title to 
the 120 aeres conveyed to you, and that im pursuance of such agree- 
ment they carried on the litigation between the [rwins and the 
Nebraska Youngs, as well as that of the attorneys against yourself ? 

A. I don’t understand it and never understood it in that way. 

Q. Why, then, were they interested in carrying on the litigation 
after they had conveyed the property to you in 1867? 


Objected to because it assumes a fact not shown and as incom- 
petent and immaterial. : 

98 A. Well, they were to give me a clear title, and [ suppose 
that is the reason. I do not know of any other. 

Q. They also, for the same reason, defended in your name against 
the claim of the attorneys, did they not? 

A. Indeed, I don’t know, sir; that is the first [ ever heard of 
that. | eo 

Q. Is it not a fact that the Irwins managed in your name the 
defense of the case brought by Seymour & Wardwell against you 
for attorneys’ fees ? 

A. Never, as I recollect of. 

Q. Who did manage it for you in Nebraska? 

A. In never considered that [ had a lawsuit in Nebraska, as Mr. 
Seymour and Wardwell were employed bi store [ gave the power of 
attorney, and they said they could not carry it on without I gave my 
sister a power of attorney. | 

Q. Then your view of it was that the suit between the [rw -ns and 
John Young, of Nebraska, having been commenced before you got 
the titles, and the [rwins hay Ing agre ed to make the title — ect, the 
[rw is and not you shoul d hi; ave pal d t] 1e@ Costs and attorne Cy ’ fees ? 

A. I don’t understand it; don’t think the suit was sane 
before I Sot the deed: I feel posi tive of that. 

Q. Then it is not a fact that this 120 acres of land was originally 
entered on a land warrant? E 

A. I don’t know, sir. 

Q. To whom was this land warrant given by the Government? 

A. I don’t recollect. 

Q. All you know touching .the entry of this land and the war- 
rant with which it was bought you learned from your sister, did 

you not? : 
99 A. I don’t recollect and can’t answer. 

(). The title to this 2 roperty never having been made good 
by the irwins, [ suppose you never paid the $490 stated in the deed. 
did you? 

A. It was paid when I got the deed. 
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Q. How did it come that you reconveyed this to your sister Jane 
in July, 1874? 

A. Because I got my money back and a little more, and it was 
not doing me any good and was never likely to the way it was fixed. 

Q. Haven’t you ever seen the property in controversy or ever been 
in Nebraska? 

A. No, sir; never was out of Ohio. 

Q. Then you bought this Jand and paid for it solely on the repre- 
sentations of your sister, and reconveyed it to her after seven vears 
for ten dollars more than you paid? 

A. I don’t recollect what I did get; it was more than I paid. I 
thought I would let her have it and fight it out if she wanted to. 


W. P. YOUNG 


“ EXHIBIT 9.” 
Rowena Young. 


Q. State your name, age, residence, and whether you are the 
plaintiff in these actions. 

A. Rowena Young; age, about seventy (70) years; . residence, 
Zanesville, Ohio; am the plaintiff. 

Q. State whether or not there was any agreement or understand- 
ing that the deed of the land in controversy made to you June LOth, 
1884, by Jane Y. Irwin was not to tbe absolute or to your sole 
interest. 

A. It was to my sole interest. 


100 Q. Who is the real owner of the land or the interest in it 
conveyed to you by that deed? 
A. I am. 


@. State for what reason or how the land came to be conveyed to 
you. 

A. I had been advancing her money and had a share In it besides 
myself, and the land I took to pay for what she owed me. 

Q. You say you had a share in it yourself. Please state how that 
arose. | 

A. The land was entered with money coming out of my father’s 
estate, belonging in part to me, being the Joint fund of Jane and 
myself. 

(. Since this suit commenced have there been strangers here to 
talk with you on this matter? If so, state who they claimed to be, 
when they were here, what they said, and state fully all that was 
said by them and you. 

A. The first one that’ came (I don’t know who he was) said he 
came over from Spanglers & Finley’s. He wanted to trade some 
property in Zanesville for land in Nebraska. I told him that we did 
not want to trade the land for any more property, for we had more 
here than paid well. Then he wanted to know what I valued the. 
land at, and I told him $75,000, and he said that was most too high; 
said he did not caleulate to go higher than four or five thousand. 
Then he said he was going there and would like to have some of the 
land very much, and ‘T said that perhaps if he went to my attorney 
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he could get some of that other land, and that was all that was said, 
and then he went out. There was one other who came. He claimed 
to come from Penn.; was here in the morning and. talked to my 
brother. He came in the evening and saw me. There was a good 
deal said. He wanted to know how [ had come by that — 
101 Itold him I had always had an interest in it since it was 
bought, and he said he had come here to buy property, bet 
he believed he would go West and see if he couldn’ t do better, and 
he would go, and if he could not suit himself he would come back f 
and see if he could not make a bargain with us, and I told him he 
need not do that because we would not sell. I can’t remember any- 
thing else, for he talked too much to me. I never had an idea that 
he was one of them from out there. | 
Q. Did this man give you his name or have you seen him since, 
and do you know who he was? | 
A. I cannot recollect his name. I might to have found out by 
some of them he had subpcenaed, but I did not want to gratify him 
that much, for they knew nothing about me. 


Cross-examination: 


2. In what year were you born, Miss Young? 
. In 1818 or 1819. 

o In what month? 

A. February 2nd. 

@. Where were you born? 

A. In Muskingum county, Ohio. 

Q. How far from Zanesville? “ 

A. Right here. 

Q. What was your father’s name? 

A. Ephraim Young. 

Q. About what time did he die? 

A. He died in 1856, in January. 

Q. What property did your father own at the time of his death ? 

A. Well, he owned these two big iots and three houses on them 
and fifty acres of land, and then he had some money, but I don’t 
just know how much, and had right smart coming. : 

. Your father left a will, did he not, and his property was 
102 ~— distributed according to the terms of that will, was it not? 
A. Yes, sir; he left a will; yes, sir; the property was so 

distributed. 5 

Q. Up to the time of your father’s death you had always resided 
with him and lived as one of his family, did you not? 

A. Yes, sir; I did. 

Q. What amount of money or property did you have of your 
own at any time prior to your father’s death ? 

A. Well, I had money but I did not have any real estate while he 
was alive. 

(. How much money had you on hand or loaned out at the time 
of his death ? 
A. I guess [ had about one thousand dollars. 
@. Where was it at that time? 


—ys ae 
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A. Well, it was out with some good men who lived in the country, 
at interest, generally at ten per cent. 
Q. Give the names of the men who had it at th: at time. 
A. Well, Mr. Welch and Mr. Miller. 
Q. How ‘much did Mr. Welch have? 
A. I guess he had about five hundred dollars. 
Q. What is Mr. Welch’s first name and where did he then live? 
A. Jolin Welch, and lived up in the country, in Muskingum town- 
ship. He 1s still living up there. 
Q. Was this loan secured by a mortgage given by Welch on tubs 
real estate ? 
A. No; I don’t know whether there was security or whether some 
men went in with him. 
@. About what is the age of Mr. Welch? 
A, I don’t know; his.family have all grown up. 
Q. Is he the only John Welch in Muskingum township? 
A. I think not. 
Q. What is the name of the wife of this one you refer to”? 
105 A. I do not know. 
Q. What was Miller’s first name, and how much of your 
money did he have? 
A. John. J guess he had three hundred dollars. 
Q. How was that secured ? 
A. I guess I just had a bond. 
Q. Where does he live ? 
A. He lives up the river, six or eight miles from here. 
Q. For how long were these loans made to Welch and Miller ? 
A. I cannot tell: I have no papers now. 
Q. Where did you get the $1,000 which you had at the death of 
your father? 
A. Well, that is a pretty question. I got it honest. My father 
gave it to me from time to time, and I had always been saving. 
Q. You have kept this money out at interest all the time by re- 
loaning it whenever it was paid in, have you not? . 
A. Yes, sir. 
Q. You say you are not able to get as much interest as you could 
a few years ago? 
A. No, sir: I can’t get as much. 
@. Have you always drawn these notes, bonds, and securities your- 
self and kept these papers yoursef ? i 
A. No, sir; my brother has done it for me. 
@. You are able to write, are you not? 
A. I cannot write much. Before I got through school I had the 
rheumatic fever; that 7t crippled me up so I can’t write much. 
Q. Do you usually sign your own name? 
A. Yes, sir. 
Q. Do you know about what year this property in contro- 
104 _—srversy was obtained from the Government? 
A. I guess it was in sixty some; I forget. 
(). In whose name was it originally entered ? 


JOHN 


C. DEPUTRON VS. ROWENA YOUNG. 
A. I think in my sister’s and brother’s. I think that is the way. 
Q. Was your brother out to Nebraska at that time? 

A. No, sir. 

Q. To which brother do you refer? 

A. Brother William, who is here. 

Was John Young, who was in the sixties in Nebraska, your 

brother? 

A. No, sir. [I never had a brother John. 

Q. What relation was John to you? 

A. I don’t know whether he was any. 

Q. Do you not know that this land was originally entered and 
paid for by a land warrant? 

A. No; I don’t. 

Q. How was the Government paid for this land originally ? 

A. It was entered like any Government land, paid for in money 
and receipts got. 

Q. Who paid the money, and how much was paid? 

A. It was my sister or her husband. They had the money there 
and paid for it. They had five or six hundred dollars. 

Q. What do you know about the litigation or lawsuit between 
the Irwins and the Youngs, in Nebraska, touching the ownership of 
this property ? 


Objected to by plaintiff’s attorney as incompetent. | 


A. Well, I knew they had a lawsuit; and they thought that Young 
ought not to have it; that he was not owner of it. 

Q. Do you remember of some lawsuits between the Irwins and 
their attorneys concerning their fees for recovering this property ? 


105 Objected to by plaintiff’ s attorney as incompetent and cross- 
examination. 


A. I heard something about it; I don’t know, but I guess they 
got it all—the attorneys—did not they ? 

Q. What do you know about the Irwins conveying all this prop- 
erty to your b rother William about the time of these lawsuits with 
the attorneys and while these suits were pending ? 


Objected to — pl’ff’s attorney because it is not cross-examination 
and incompetent. 


A. I don’t know any thing about it. 
Q. Did you ever know that your brother Willian claimed to own 
this property at any time or claimed an interest in it ? 


Objected to same as above. 


A. He always claimed an interest in it. 

Q. Then you never knew of him claiming to be the sole owner of 
this property in controversy ? 

A. Well, I don’t know but he might from what I kuow. 

(. Did he ever claim to you that he ever owned the whole of it? 

A. No; he never claimed the whole of it, but he expected to get 
a good deal out of it, but I don’t know as he ever did. 
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Q. Since the death of your father up to the present time you have 
continuously resided with your brother and his family, and in this 
house, have you not? 

A. Yes, sir. 

Q. Did you ever own a farm in this county or anywhere else at 
any time? 

A. Yes; I owned some land. 

Q. Where? 

A. Falls township, Muskingum county, Ohio. 

Q. How many acres ? 
106 A. Don’t know just how many—five or six. 

Q. That is the farm your father owned at the time of his 
death, and it has never been divided among the heirs, has it? 

A. Not all of it—well, the heirs have all been bought out except 
two. 

Q. Who now owns it? 

Myself, Brother William, and Mrs. — 

O. You, then, have never sold your interest in any of the real estate 
inherited by you from your father ? 

A. No, sir; I have not sold a bit. 

Q. Mrs. Jane Y. Irwin, of Nebraska City, is a younger sister of 
yours, is she not? 

A. Yes, sir; she is about three years younger than I am. 

Q. She went to Nebraska soon after her marriage and has always 
lived there since, has she not? 

A. Yes, sir; she bas lived there since 1858. 

Q. During all this time have you ever personally written a letter 
to her ? 

A. No, sir; not myself; for I never write letters. 

Q. Your brother has during all these years had entire charge of 
all your business matters and has conducted all the correspondence 
wita your sister, as well as others, had he not? 

A. Yes, sir. 

Q. Who has, during all this time, had possession of your notes, 
bonds, deeds, and such like valuable papers ? 

A. Why, he has always had the care of them. 

* ee henany money of yours sent to Nebraska during this time was 
sent by him, was it not? 

A. Yes, sir. 

Q. Then I suppose you, of course, have no personal rec- 
107 ~—ollection as to the time any moneys were sent her or the 
amounts ? 

A. No; I haven’t. 

Q. Your sister, Mrs. Irwin, was herein 1883 and again in 1887 on 
business connected with this property in controversy, was she not? 

A. Yes. 

Q. Was her visit in 1888 caused by your report to her that some 
men had called on you here concerning this property in contro- 
versy ? 

A. No, sir; she got the news from some pl: Ace else. 

(). Do you know how she obtained the news? 

9—1151 
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A. No, sir; I did not ask her. I believe 
| Q. She told you, did she? 
. A. She told me and did not like it because [I had not told her, 
| but I did not know that they were from there—had no idea they | 
were from there. 

Q. What did she then say about your having talked to these 


men ? 
A. Well, when I told her as near as I could what had been said, 
she said, aiier a while, that she did not conto as it would sates age 


much difference, as I had not given an affidavit, and I[ told her I 
would be smart to give an affidavit when I did not know where. 
they were from nor anything about them. 

Q. What advice or caution did Mrs. Irwin give you at that time 
about talking any more about it? 

A. She cautioned me not to talk any more about it, and so I 
have not. 

Q. Miss Young, have you ever in any way mortgaged or in any- 
wise incumbered this real estate you inherited from your 
vid father ? : 

108 A. I never have. 
Q. Have you ever borrowed any money from any one since 
your father s death ? 


Objected to by plaintiff’s attorney as immaterial. 
A. No, sir; I never did. 
Q. You have never sent any money to Nebraska to pay or secure 

the costs in these cases, have you? 


eet WO nromen aang 


Objected to by plaintiff’s attorney as immaterial. 


A. Sent-some last winter for that. 

Q. How much? 

A. Oh, I ain’t going to tell you how much. 

Q. In what way did you send it? | 

A. Sometimes expressed it and sometimes sent it in a letter. 

@. Which way was it done last winter? 

A. I gave it to my sister, Mrs. Irwin, when she was here. 

q. About what time last winter was your sister here? 
| A. She was here in February, and I can’t just remember ‘what 
‘ time. She started away in February. 


H . Your memory has failed a good deal in the last few years, has 
H it not? 7 | es 
i A. Yes, sir; it has. I have been troubled with my spine some, 
p and it has affected my head some at times. | 

Q. You never have claimed all this Jand in controversy, but ‘ 


merely that you are interested in it as well as Mrs. Irwin? 


Objected to by plaintiff’s attorney as assuming a statement con- 
trary to that made by this witness, and intended to entrap and mis- 
lead her. : 


A. I count that I have got _ share out. I paid for it: her 
elaim in it. 


Peer 
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109 Ye-examination: 


@. Before your father’s death this place had been kept as a hotel ? 
A. Yes, sir; and for 25 years after father’s death my brother and 
I kept it as a hotel. 
ROWENA YOUNG. 


“ EXHIBIT 10.” 
Mrs. Harriet L. Young. 


Q. State your name and place of residence and relationship to 
plaintiff. 

A. Harriet L. Young; residence, Zanesville, Ohio, and wife of 
William Young. 

Q. If you have any knowledge of the intent and purpose of the 
deed made June 11th, 1884, by Jane Irwin to the plaintiff, of the 
land in controversy, state what you know about it. 


Objected to by defendant’s attorney as incompetent, immaterial, 
and irrelevant. 


A. I don’t know much about it, only what Miss Young told me, 
that what money she had was in land out West. 


Defendant moves to strike out answer as not responsive. 


Q. Were you present at a conversation between Rowena Young, 
plaintiff, and strangers, referred toby her? If so, state who the men 
were or claimed to be, and what was said by her or them in regard 


to the land. 
Defendant objects; same reason as above. 


A. Yes, I was present; man said he came from Penn., and was 
looking around to buy some property, and thought he would like to 
locate out West. He asked Miss Young if she would like to sell 

her property or trade for property here, and she told him 
110 no; had more property here now than paid them to keep. 

He wished to know how old she was, if she did not think 
the land out here was outlawed, and she told him no. He asked 
what she valued the land at. She told him it was appraised at sev- 
enty-five thousand dollars. He thought that was a pretty high 
price and did not think he would be able to give more than four or 
five thousand. The rest of the conversation I did not hear, as I was 
called out. 


Cross-examination : 


Q. In what year were you married to the witness, William P. 
Young? 

A. In March, 1884? 

Q. How long before your marriage had you been acquainted with 
Rowena Young, the plaintiff? 

A. I was not acquainted with her before I was married. 

(. How many times has Mrs. J. Y. Irwin been here since you 
came into the family, and when ? 
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A. Twice she has been here. First time, fall of 1884—first fall 
after my marriage; second time was this last winter. 

Q. Then all you ‘know concerning the land in controversy is what 
the plaintiff told you from time to time ? 

A. i do not know anything except what plaintiff told me. 


HARRIET L. YOUNG 


Warranty Deed. John Irwin to William PY oung. 
Deed Rec. A, page 135. 


Filed for record Aug. 10th, A. D. 1867, at 7 o'clock am. &. SB. 
Caley, Co. clerk. 


For the consideration of four hundred and ninety dollars in band 
paid by William P. Young, of Muskingum county, in the 
111  Stateof Ohio, the receipt of w hich is hereby acknowledged, Jane 
Y. Irwin and John Irwin, of Otoe county, in the State of Ne- 
braska, do hereby grant, bargain, sell, and convey to the said William 
P. Young and to his heirs and assigns forever the following-described 
lot, tract, and parcel of land, to wit: The southwest quarter of the 
southwest quarter and the north half of the southwest quarter of sec- 
tion twenty-four, in township ten, range six east, S. W. of thes. W. 
1&N.358. W. 1 of sec. 24, tow nship 10 N. , of R.6 E., in the district 
of lands subject to sale at Nebraska City, Nebraska, contai ning one 
hundred and twenty acres, together with all the rights, privileges, 
and appurtenances thereto belonging or pertaining thereto; and we 
do covenant and agree that — the delivery hereof we are the lawful 
ownersof the premises above granted, seized of a good and perfect title 
thereto, clear of all incumbrances whatever, and that they [we] will 
warrant and defend the aforegranted premises unto the said William 
P. Young, his heirs and assigns forever, against all persons claiming 
a legal right thereto; and * Jane Y. Irwin, wife of John Irwin, do 
hereby relinquish and release all my right ‘of dower in and to the 
above-bargained premises. 

In witness whereof we have hereunto set our hands and seals, : 
Nebraska City, Nebraska State, this the 9th day of August, A. D. 
1867. 

JOHN IRWIN. on 
JANE Y. IRWIN. 7, 


Signed, sealed, and delivered in the presence consti 
W. W. WARDELL, 
SAMUEL B. IRWIN. 


(U.S. rev. stamp, 50 cts. ] 


STaTE OF NEBRASKA, | 
County of Otoe, + | 


Personally appeared before me, W. W. Wardell, notary public 
within and for said county, the above-named Jane Y. Irwin 

112 and John Irwin, grantors, to me personally known to be the 
identical persons who executed the foregoing instrument as 


> $$ - 


ors 
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JOHN C. DEPUTRON VS. 


grantors, and acknowledged that they executed the same as their 
voluntary act and deed. 
In witness whereof I have hereunto set my hand and notarial 
seal, at Nebraska City, N. T., this ninth day of August, A. D. 1867 
[L. s. ] WILLIAM W. WARDELL, 
Notary Public. 


STATE OF NEBRASKA, 
’ Ss: 
Lancaster County, 


We, the undersigned, abstracters in and for Lancaster county, 
Nebraska, J do hereby certify that the above and foregoing is a full, 
true, and complete copy of a certain instrument in writing of record 
in office of register‘of deeds of said county In Deed Record "As a 
page 135, & following. 

Witness our hands, at Lincoln, Nebr., on this 24th day of Decem- 
ber, A. D; 1888. 

ZERUECKE & HATCH, Abstracters. 
T. H.. HATCH, Examiner. 


ya 9 


“ EXHIBIT 12 
Quitclaim Deed from W. P. Young to Jane Y. Irwin. 


Filed for record July 11, 1874, at 8 o’clock a.m. Rk. O. Phillips, 
Co. clerk, by J. P. Hebard, deputy. Record O, — 424. 


Know all men by these presents that I, William P. Young, of the 
city of Zanesville, in the county of Muskingum and State of 

113. Ohio, in consideration of five hundred dollars to me paid by 
Jane Y. Irwin, of Nebraska City, State of Nebraska, the re- 

ceipt whereof is hereby acknowledged, do hereby remise, release, 
and forever quit claim to the said Jane Y. Irwin, her heirs and as- 
signs forever, the southwest quarter of the southwest quarter and 


ethe north half of the southwest quarter of section twenty-four, in 


township ten north, of range six east, in the district of lands subject 
sale at Nebraska City, Nebraska, containing one hundred and 


twenty acres, according to the official plat of the survey of the said 


lands returned to the General Land Office by the surveyors general, 
and all the estate, right, title, and interest of the said William P. 
Young, either in law or in equity, of, in, and to the said premises, 
together with all the privileges and appurtenances to the same be- 
longing ; to have and to hold the same to the only proper use of the 
said Jane Y. Irwin, her heirs and assigns forever. 

In testimony whereof the said Willian P. Young has hereunto set 
his hand and seal on this fifth day of February, in the year of our 
Lord one thousand eight hundred and seventy-four. 

WILLIAM P. YOUNG. [SEAL. ] 


Signed, sealed, acknowledged, and delivered in presence of us— 
JOS. 8. PARKE. 


FENTON BAGLEY. 
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STATE OF OHIO, 
Muskingum County, : ’ 


Be it remembered that on the fifth day of February, in the year 
of our Lord one thousand eight hundred and seventy-four, before me, 
Joseph S. Parke, an acting justice of the peace within and for said 
county, personally came William P. Young, the grantor 1n the above 
deed, and acknowledged the signing and sealing thereof to be his 
voluntary act and deed for the uses and purposes therein men- 

tioned. 


114 In testimony whereof I have hereunto subscribed my name 


officially on the day and year aforesaid. 
JOS. S. PARKE, 
Justice of the Peace. 


THE SraTE OF OHIO, . 
Muskingum County, 


I, the undersigned, clerk of the court of common pleas within and 
for the county aforesaid, do hereby certify that the before-named 
Joseph S. Parke, Esq., was at the time of attesting the foregoing cer- 
tificate an acting justice of the peace within and for the said county, 
duly authorized and qualified as such, and that his signature afore- 
said is genuine, and that he is duly authorized by the laws of the 
‘State of Ohio to execute such attestation and to take and certify 
acknowledgments of deeds. 

Witness the clerk and seal of said court, at Zanesville, this 5th day 
of February, A. D. 1874. 


[SEAL. | EDGAR W. ALLEN, 
Clerk of said Court, 


By . , Deputy Clerk. 


THE STATE OF NEBRASKA, | __. 
Lancaster County, "oes 


I, J. H. McClay, county clerk of said county, hereby certify that 
the above and foregoing is a true and correct copy of a deed as ap- 
pears of record in this office in Deed Record “0,” at page 424, &e. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at the city of Lincoln, this 23rd day of Juae, 
A. D. 1884. 3 . 
J. H. McCLAY, 

County Clerk, 
[SEAL. ] By F. McCLUSKY, Dep. 
115 “EXHIBIT 13.” 

And to further maintain the issues in this cause the defendant 

read in evidence the deposition of Jane Y. Irwin as follows: 


JANE Y. Irwin, of lawful age, who, first being dulv sworn to 
testify the truth, the whole truth, and nothing but the truth, de- 
poses and says: 


Int. 1. State your name, age, and place of residence. 


) 
| 
y nt 
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Ans. Jane Y. Irwin; age, fifty-nine; place of residence, Nebraska 
City. 

Int. 2. Are you Mrs. Jane Y. Irwin who was formerly owner of 
the N. E.4S. W. 4, sec. 24, t’p. 10, R. 6 E., in Lancaster Co., Neb.? 

Ans. Yes, sir. 

Int. 3. State-what you know in reference to a power of attorney 
which is claimed to have been executed by yourself & husband to 
one Wm. T. Donavan about the 12th of August, 1875. 

Ans. I have no recollection whatever of signing any power of at- 
torney to Wm. P. Donavan or any other person. I was called ona 
great many times to execute papers in that case, and they were not 
read to me, saying they were necessary to have in that case, and 
knew nothing of the contents whatever, & have no recollection of 
talking to Wm. P. Donavan about a power of attorney at any time, 
and if such a thing exists it was got fraudulently. . 

Int. 4. The case you refer to as “that case” was the suit of Sey- 
mour & Wardell vs. Young, was it not? 


(Question objected to as leading.) 


Ans. Yes, sir. 
Int. 5. And when you say you were called upon to sign papers 
to whom do you refer? 
116 Ans. I refer to those who had the contract to sell the land 
for my brother at that time. 
Int. 6. Scott, Boyd and La Master ? 


Ans. Yes, sir. 

Int. 7. State whether or not there was any proposal to you or any 
intention on your part to authorize Wm. P. Donavan to sell or make 
contracts to sell these lands at that time. 


(Int. objected to as leading.) 


Ans. 8. I have no recollection of ever, for the simple reason that 
we had leased it to Scott, Boyd and La Master for five years, and we 
had no contract over it; don’t know as you would call it a lease; it 
was a ‘contract. 

Int. 9. If there had been any such talk that you should give 
Donivan any such authority & power or any intention on your part 
to do so would you remember it at this time ’ 

Ans. I certainly think I should have remembered it. I have no 
recollection of it whatever. 

Int. 10. Were you at that time acquainted with J. P. Lantry ? 

Ans. No; I never saw him but once, and then I was boarding at 
Scott’s, and Mrs. Douglass came into Donivan’s, and they gave a din- 
ner and invited me down, and I met with Mr. Lantry and his wife 
for a few hours, and that was the only time I ever saw them, as I 
recollect. : 

Int. 11. Have you ever seen such a power of attorney since that 
time or has it ever been shown to you? | 

Ans. I have never seen any power of attorney nor pretended 
power of att’y of any description whatever, knowing that it was a 
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a 


power of attorney, only the one I received from my brother Wil- 


liam. 
Int. 12. When did you first hear that they claim that there was 
such ” | 
117 Ans. Not until a friend wrote to me that Wm. Donavan 


was transferring some of the Jands, and I couldn’t think it 
possible that he had any authority, & if he had it was obtained fraud- 
ulently. : 

Int. 138. And what did you do when you heard of that? 

Ans. I got Mr. Irwin to go up and cancel it. 

Int. 14. State whether or not Mr. Donavan ever made report to 
you of any sales or asked your approval of any sales of any part of 
the property. 

Ans. No, sir; he never did. 

Int. 15. State whether or not he ever remitted to you or accounted 
to you for the proceeds of any sales of any part of the property he 

‘- claimed to have made. . 

Ans. No, sir; he never did. I hadn’t heard from Donavan for a 
long time before those sales were made, and never have heard from 
him since. 

Cross-examination : 

Int. 1. You don’t know for certain, Mrs. Irwin, that you never 
signed a power of att’y to Donavan? | 

Ans. I never did it knowingly that I signed one. 

Int. 2. You signed a good many papers about that time, did you 
not, of one sort or another? 

Ans. I signed several papers about that time in the case and did 
not know what they were; they were not read to me. | 

Int. 5. You usually signed papers about that time without having 
them read to you, did you, Mrs. Irwin ? 

Ans. Not very many. 

Int. 4. Was any one present when you signed these papers that 

you didn’t read? 
118 Ans. Of course the ones were present that presented them 
to me. 

Int. 5. Did you sign these papers that you say you didn’t read 
without asking any explanation of the contents? 

Ans. I asked the explanation, but they said they were all right, 
and was needed in our contract with Scott, Boyd and La Master. Of 
course I had confidence in them, and thought they would do only 
what was just & right. : 

Int. 6 To whom do you refer when you say “they told me?” 

Ans. Scott, Boyd and Lamaster were all the persons I had deal- 
ings with at that time. | 


Redirect ex. : 

Int. 1. You say you did not sign many papers unless they were 
read to you. Answer anything farther that you would wish in re- 
gard to that matter. 

Ans. I had reference to Scott, Boyd and Lamaster, and in con- 


oe 
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tract with them I reserved the right to execute all deeds myself, and 
if I should have given any authority it would have been to one of 
them. I had but slight acquaintance with Donavan. 


(That part of the answer relating to contents of contract objected 
to as not the best evidence.) 
JANE Y. IRWIN. 


Subscribed in my presence and sworn to before me this 18th day 
of Feb’y, 1886. 
[SEAL. ] H. M. BOYDSTON, 
Notary Public. 


EXxHIbitT 147TH. 


Also, further to maintain the issues in this case, the defendant 
offered in evidence the deposition of William T. Donovan as fol- 
lows 


119 Depositions of sundry witnesses taken before me, Karl A. Sny- 
: der, a duly appointed, qualified, and acting notary public 
within and for the county of Bernalillo, in the Territory of New 
Mexico, on the fifteenth day of January, in the year 1886, between 
the hours of nine a. m. and six p. m., at the law office of William 
C. Hazeldine, in the city of Albuquerque, in said county, pur- 
suant to the annexed notice, to be read in evidence in behalf of 
the defendant in an action pending in the circuit court of the 
U.S., district of Nebraska, in which Rowena Young is plaintiff 
and The Lincoln Driving Park Association is defendant. 


WitiraM T. Donovan, of lawful age, being by me first duly ex- 
amined and cautioned and solemnly sworn, as hereinafter certified, 
deposeth and saith as follows, viz: 


My name is William T. Donovan; age, 66 years, and I reside in 
Albuquerque, New Mexico. 

I resided in Lineoln, Nebraska, from 1867 to 1881. 

My business in Lincoln, Nebraska, from 1875 to 1879 was that of 
a real estate agent. During the time I was engaged in the real 
estate business in Lincoln I was acquainted with Jane Y. Irwin and 
John Irwin. Between the years 1875 and 1879 I was well acquainted 
with the property known as the west half of the southwest quarter 
and the northeast quarter of the southwest quarter of section No. 
twenty-four, town. ten, range six east, Lancaster county, Nebraska, 
which was owned at that time by Jane Y. Irwi in, subject to tax liens 
and the attachment held by [on] it by Wardell, Little, et al. 

Prior to the month of August, 1875, Jane Y. Irwin and her hus- 
band placed this property in my hands as a real estate agent to sell 

the same or their interest therein. 
120 Jane Y. Irwin and her husband left this property in my 
hands to sell until I sold the same. 

The said Irwins, in connection with placing this property in my 
hands for sale, gave me a power of attorney to make conveyance of 
10—1151 


~ 
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the same in case I should make any sale, which power of attorney 
was dated August 12th, 1875, and recorded in the office of the clerk 
of Lancaster county, Nebraska. I do not remember the date of re- 
cording it. , 

[ conve yed to S. W. Little and others portions of that property 
unde r said power; but as to conveying to J. P. Lantz, I do not re- 
member conveying any of that property to him or of selling him 
any portion thereof. 

Before obtaining the power of attorney to sell I made arrange- 
ments to sell to E. E. Brown, Mr. Hallow, N. C. Brock, and others 
the Irwin interest in the property; but Irwin was not willing to 
make deed at the price agreed upon, to wit, forty thousand dollars, 
and the sale fell through. 

[ afterwards and before I got the power of attorney made arrange- 
ments with S. W. Little to settle his tax title, but Irwin refused to 
agree to it. | 

While this power of attorney was still in force I was convinced 
that the Irwins’ title to the property was null and void, and that 
they had no title; but, to gratify Mr. Little and others, 1 made a 
deed under that power to forever quiet their titles. 

Not knowing what lots are‘in litigation, I cannot say whether my 

deeds covered that or not. 


WILLIAM T. DONOVAN. 


[, Karl A. Snyder, a duly appointed, qualified, and acting notary 
public in and for the county of Bernalillo, in the Territory of New 
Mexico, do hereby certify that William T. Donovan was by 
121 me first duly sworn to testify the truth, the whole truth, and 
nothing but the truth, and that the deposition by him sub- 
scribed, as above set forth, were [was] reduced to writing by myself 
in the presence of said witness, and were [was] subscribed by the 
said witness in my presence, and were Past taken at the time and 
place in the annexed notice specified; that [am not counsel, attor- 
ney, or relative of either party, or otherwise interested in the event 
of this suit. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal, at Albuquerque, N. M., on this 16th day of Janu- 
ary, A. D. 1886. 

[SEAL. | : KARL A. SNYDER, 
Notary Public. 
Fees paid by def’t: 


Netary pubiic............. 85 O00 
SISAL TTA EID 2 OO 
S7 00 


Notice to take deposition omitted. 


Endorsed: No. 300, H. Notice to take depositions. Rowena 
Young vs. The Lincoln Driving Park Association. In the U.S 
court, district of Nebraska. Rec'd and filed Jan’y 19, ’86, and 
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opened, by request of pl’ff’s att’y, Jan. 20,86. Elmer D. Frank, 
clerk. 


122 “EXHIBIT 15.” 


And, to further maintain the issues in this case, the defendant in- 
troduced ‘the second and third special findings of the jury in this 
case, which are as follows: 

2nd. On the 3lst of March, 1874, Jane Y. Irwin and husband en- 
tered into a contract with N.S. Scott, Samuel Boyd, and Milton La 
Master for the selling and subversion of said lands. 

ord. And said Scott, Boyd, and La Master soon after entered upon 
said lands under said contract and staked out the block corners and 
street intersections, being engaged in the survey of the lands in con- 
troversy and other lands for a period of about two months, furnish- 
ing their survey about the last of May, 1874. 


“ EXHIBIT 16.” 


Plaintiff next produced Joun IRwtn, of lawful age, —, being first 
duly sworn to tell the truth, the whole truth, and nothing but the 
truth, deposes and says: 

Int. 1. State your name, age, and place of residence. 

A. My name is John Irwin; in the eighty-sixth year of my age, 
and residence in Nebraska City. 

Int. 2. You are the husband of Mrs. Jane Y. Irwin, who has just 
testified, and was in August, 1875? | 

Ans. I am. 

Int. 3. State what you know in reference to a power of attorney 
which is claimed to have béen executed by Mrs. Jane Y. [rwin and 
yourself to Wm. T. Donovan, of Lancaster county, Nebraska, in 
August, 1875. 

Ans. I have no knowledge, to the best of my recollection, of any 
such power of attorney being given by Mrs. Irwin and myself. If 
the records show such power of attorney I verily believe that it was 

a forgery or obtained by false pretenses. 
123 Int. 4. State whether or not there was any proposal that 
you and Mrs. Irwin should give such power of attornev to 
Donovan or any intention or consent on your part to give a power 
of attorney to him to sell or contract.to sell any of the land in con- 
troversy. 

A. I don’t recollect of any such proposition being made or of 
giving Donovan power to sell and deed any of those lands. 

Int. 5. If there had been any such talk or negotiation for the 
giving of such a power to Donovan would you remember it at this 
time ? 

Ans. It’s been so long since that I cannot say positively yes or no 

Int. 6. Were you acquainted at that time with William F. Dono- 
van ? | 
Ans. The first recollection I have was when he came up to the 
court-room in Lincoln and seemed to sympathize with Mrs. Irwin, 
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saying that he looked upon it as a wilful robbery and perjury of 
Seymour & Wardell to take an appeal against their client and go 
into court and swear that their services were worth $75,000.00, and 
attach the property for that amount, claiming ten thousand dollars 
additional to bribe the court, which claim they kept up for six 
years, when the entire amount at issue was only $113.10, that being 
the amount that John M. Young agreed to pay to Mrs. Irwin for 
said property, but failed to doso. This was about the time that 
Mrs. Irwin gave the contract to Scott, Boyd, and La Master; some- 
what near. 


(Answer objected to as irresponsive.) 


Int 7. During the year 1874 and 1875 were you anyways inti- 
mately acquainted with Mr. Donovan, or did you repose any especial 
confidence in him? 
124 Ans. Not that I recollect of. 
Int. 8. Have you ever seen such a power of attorney since 
1875, or has it been shown to you? 

Ans. Never seen that pretended power of attorney, that I know of. 

Int. 9. When did you first hear it claimed or pretended that you 
and Mrs. Irwin had given Mr. Donovan such a power? 

Ans. An attorney wrote down to Mrs. Irwin and I stating that 
Donovan was conveying or about to convey to his partner (I think 
his name was J. P. Lantz) a portion of that property under that 
printed power ot attorney. 3 


Contents of letter objected to as not being the best evidence. 


Int. 10. About when was that? 

Ans. I don’t recollect. | 

Int. 11. What did you do then? . 

Ans. I went up to Lincoln, at the request of Mrs. Irwin, and can- 
celled that pretended power of attorney (annulled it, rather), and gath- 


ered up other papers which she had signed without knowing the con- | 


tents. I think one was:in the hands of Haller, who owned the opera 
house. Mrs. [rwin, when I came home, was perfectly astonished to 
hear that such papers were in existence without her knowing the 
contents, they never having been read to her, or, if read at all, read 
falsely.. 

Int. 12. How soon after you got this information that Donovan 
pretended to have a power was it that you went to Lincoln and at- 
tended to the annulling of that pretended instrument and others ? 

Ans. As soon as I could make it convenient to go up; within 

eight or ten days, perhaps. : : 
125 Int. 13. State whether or not Mr. Donovan ever made re- 

port of any sales or asked approval of any sales of any part of 
the property. 

A. I don’t recollect. that Mr. Donovan ever told me that he had 
any such instrument. I know he never made any report, that I 
recollect of. | | | 

Int. 14. State whether or not he ever remitted any money or 
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accounted for any money or property as the proceeds of pretended 
sale of any portion of this property. 

A. He never did; neither money, valuables, or any other consid- 
eration whatever. 


Cross-examination : 


Int. 1. Did not either Mr. Scott, Boyd, or La Master talk with you 
and Mrs. Irwin in relation to the giving of this power of attorney to 
Donovan ? 

Ans. Not that I recollect of. 

Int. 2. Did not one or the other of them state for What purpose 
the power of attorney to Donovan was to be given? 

Ans. I don’t recollect anything about it. 

Int. 3. They may have talked to you, then, in regard to this power 
of attorney to Donovan and you may have signed the same ? 

Ans. It’s so long that I have forgotten the facts. 

Redirect ex. : 

Int. 1. Are you acquainted with J. P. Lantz; and,if so, when and 
under what circumstances did you become acquainted ? 

A. I don’t recollect the date, but the first time I became acquainted 
with Lantz I was passing along the street and Mr. Donovan hailed 

me and asked me if I would go into his partner's office. He 
126 stated that Lantz and he were in partnership in the land busi- 

ness. I went in and stopped a few minutes. Mr. Lantz said 
it was a convenient office and wished me to call again and see him. 
I told him I would and left. I don’t recollect whether I called 
again or not. | 


JOHN IRWIN. 


Subscribed in my presence and sworn to before me this 18th day 
of Feb’y, 1886. 
H. M. BOYDSTON, 
Notary Public. 
“ EXHIBIT 17.” 
And, to further maintain the issues in this cause, the defendant 
read in evidence the deposition of Elizabeth Young as follows: 


ELIZABETH YOUNG, of lawful age, being by me first duly examined, 
‘cautioned, and solemnly sworn, as hereinafter certified, deposes and 
says as follows, viz: 

Question one. State your full name, age, and place of residence. 

Ans. Elizabeth Young; sixty-three vears of age; my place of 
residence is the 8th ward of the city of Zanesville, Ohio. 

Q. Are you personally acquainted with Rowena Young, the plain- 
tiff in this case ? 

Ans. Yes, sir; lam. 

Q. Where does Rowena Young now live and: how long has she 
resided there ? 
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Ans. She lives in the 8th ward of the city of Zanesville, Ohio, on 
River street, at the corner of Keen. She lives with her brother. I 
have been connected with the family forty-one years, and she had 
lived there that long. 

Ques. In what way are you connected with her family ? 

Ans. By marriage. My husband, who is now dead, was a brother 

of hers. 
127 Ques. How long have you resided at your present resi- 
dence on River street ? 

Ans. Forty-one years. 

(Ques. About what is the distance from your residence to that of 
Rowena Young? ; 

Ans. Half a square. 

Ques. Of how many children did the Young family consist and 
what are their names? 3 

Ans. Mary Helmick, William Young, my husband, Zenas F. 
Young; Rowena Young, Jane Young, now Irwin; Martha Young, 
Georgiana Young, now Wimmer; Josep! 1ine Young, now Thurber. 

Q. “About what is the present age of Rowena ? 

Ans. I can’t tel] exactly her age. 

Ques. W as she a woman grown when you were married forty- -one 
vears ago? 

A. Yes, sir; she was. 

(). Has Rowena ever been married ? 

A. No, sir; she has not. 

(). What was the name of Rowena’s father and when did he die? 
State as nearly as you can. 

Ans. Ephraim Young; he died about thirty years ago, as nearly 
as I can recollect. 

Q. After the death of Mr. Young of whom did the family then at 
home consist? ) 

Ans. Mrs. Irwin was at home at that time and Mrs. Thurber and 
Martha and Rowena and William. | 

(. Did the mother of this family die before or after the death of 
the father 

Ans. About fifteen years after the death of the father she died, I 
think. | 

(). When did Mrs. Thurber marry and leave the home? 

Ans. I think it was about the year after her father’s death 
128 that she married her first husband. She was married. twice. 

Q. About what time did Mrs. Irwin marry and leave the old 
home? 

Ans. Well, as nearly as I can recollect, it was four years, about, 
after her father’s death. 

Q. Then for the last fifteen years the family consisted of the 
brother, William Young, and his two sisters, Rowena and Martha, 
up to the time of Martha’s death, did it not? 

Ans. Yes, sir; it did. 

(). Was Martha ever married ? 

Ans. No, sir; she was not. 
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Q. Who kept house and had charge of the home after the death 
of the mother? 

Ans. Rowena and Martha and their brother. They remained at 
home and kept the house. 

Q. About when was William married? 

Ans. Four years ago this spring. 

Q. Does Rowena still continue to reside with her brother since his 
marriage? 

Ans. Yes, sir; she does. 

Q. What is the condition of Rowena’s health and physical 
strength ? 

Ans. Her health is very poor; she is very feeble. 

@. How long has she been in ill-health and feeble ? 

Ans. She has been in ill-health ever since I knew her, but of 
course she has grown much worse, and the last few years has been 
very feeble. 

. During all these forty years have you been on friendly terms 
with Rowena, and have you visited back and forth ? 

A. Yes, sir. 

Q. What property, if any, was left by the father and mother of 

this family at their death ? 
129 Ans. Well, so far as I know, I know she has an interest with 
the rest of the heirsin the property on the corner of Keen and 
River streets. Then Mr. Young left a piece of land, I think, of fifty 
acres. I can’t say for certain, but I think that Rowena did not get 
any share of that land. 

@. Did you ever know of Rowena Young owning any other real 
estate except the interests she inherited from her father’s estate ? 

Ans. I do not. 

Q. Do you know of her ever having sold to any one any part of 
her interest so inherited ? 

A. I don’t. 

Q. Has Rowena at any time during your acquaintance with her 
been engaged in any other business or occupation or trade except 
that of housekeeper in the old home? 

Ans. I don’t know of any. 

Q. Have you ever known of her buying and selling property— 
investing money in speculation of any kind whatever ? 

Ans. No, sir; I have not. 

Q. For the last five or six years what has been her physical 
condition and how much of this time has she been confined to her 
home? 

Ans. She never goes out anywhere—no further than my house. 
She is not confined to her bed much of the time, but she is poorly. 

Q. What effect has her ill-health and feebleness had on her mem- 
ory and mind for the last five or six years? 

Ans. I don’t see any changein her mind. Her trouble is stomach 
disease and lung disease. 

. Has Rowena ever said anything to you concerning her lands 
or real estate lying at or near Lincoln, Nebraska ? 

Ans. No, sir. 
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130 Ques. Did you ever know until you were asked to give this 
deposition that she claimed to be the owner of any real estate 
in Nebraska ? . 
Ans. No, sir; I did not. 
Q. Have you ever known Roweua to be the owner of any personal 
property except that in and about the old home? 


Ans. No, sir; I did not. 
ELIZABETH YOUNG. 


And also, to further maintain the issues in this cause, the defend- 
ant read in evidence the deposition of Emily Roberts as follows: 


“ EXHIBIT 18. “d 


EMILY Roperts; of lawful age, being by me first duly examined, 
cautioned, and solemnly sworn, as hereinafter certified, deposes and 


says as follows, viz: 


Ques. State your full name, age, and place of residence. 

Ans. Emily Roberts; I am forty-four years of age, and my place 
of residence is Zanesville, Muskingum county, Ohio. 

Q. You are the sister of Mrs. Elizabeth Young, who has just tes- 
tified, and reside with her? 

Ans. Yes. 

(. How long have you resided with your sister ? 

Ans. About seventeen years. 

Q. During this time have you not been personally acquainted 
with Rowena Young, the plaintiff in this case? 

Ans. Yes, sir; I have. 

(). Have you during all these years been on friendly terms with 
Rowena Young and visited back and forth? 

Ans. :- Yes, sir. | 

(). Has Rowena Young at any time during your acquaintance 

with her been engaged in any other business, occupation, or 
131 trade except that of house-keeper in the old home? 
Ans. No, sir; she has not. 

Q. Has Rowena ever said anything to you concerning her lands 
or real estate lying at or near Lincola, Nebraska ? 

Ans. No, sir. 

Q. Have you ever known of her buying or selling property or 
investing money in speculation of any kind whatev er? 

Ans. No, sir; I have not. 

Q. Have you ever known of Rowena owning any real estate ex- 
cept her interest in the old homestead property inherited from her 
father ? 

Ans. No, sir; I have not. 

Q. Have you known of her owning any personal property of any 
kind except that in and about the old home? 

Ans. No, sir; I have not. 

Q. Did you ever know until you were asked to give this deposi- 
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tion that she claimed to be the: owner of any real estate in Ne- 
braska ? : 

Ans. No, sir; I did not. 

Q. What, if anything, has Rowena ever said to you about having 
certain lawsuits pending in Nebraska for the recovery of large and 
valuable tracts of real estate ? 


Ans. She has never said anything to me. | Re” 
“MILY ROBERTS. 


Also, to further maintain the issues in this cause, the defendant 
read in evidence the deposition of Robert Lee; as follows 


“ EXHIBIT 19.” 


132 Rosert LeEg,of lawful age, being by me first duly examined 
: ’ ) ; _ ; 
cautioned, and solemnly sworn, as hereinafter certified, de- 

poses and says as follows, viz: 


Ist Ques. State your full name, age, and place of residence. 

Answer. My full name is Robert Lee; my place of residence is 
Zanesville, Muskingum county, Ohio, and I am seventy-one years of 
age. 

2d Q. How long have you resided in Zanesville? 

Ans. In the vicinity all my life. Never lived more than five miles 
out. I lived in Zanesville from 1824 to 1855. I lived on a farm 
from 1855 to 1860, and have since lived in Zanesville. 

3 Q. What official position do you now hold in Muskingum county, 
and how long have you held it‘ ? 

Ans. I am one of the commissioners of Muskingum county, and 
have been serving my second term since last fall a year ago. 

Ques. How long have you known the Young family, whose resi- 
dence is at the corner of River and Keen streets, in the city of Zanes- 
ville? 

Ans. Over forty years. 

Ques. How long have you known Rowena Young, the plaintiff in 
this case? 

Ans. Over forty years. 

Ques. Have you ever known of her being engaged in any business, 
trade, or occupation other than that of house- keeper in the old home? 

Ans. No; I have never known her engaged, except as house-keeper 
at the old home. 

Q. Have you ever known of her owning any real estate, except 
the share inherited by her in the old homestead ? 

Ans. Never. - 

Q. Have you ever known of her owning any personal 

133 property of any kind, except that in and about the old home? 
Ans. Never. 

Q. Have you ever known of Rowena Young buying or selling 


property or investing funds of any kind in any property or specu- 


lation ? 
Ans. No, sir; I have not. 
J1—1151 
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Ques. Have you ever heard before that Rowena claimed to be the 
owner of any real estate in the State of Nebraska? 

Ans. Never. 

Ques. Did you ever take the assessment or valuation of property 
for assessment in the ward in which Rowena Young resides? 

Ans. I assisted in taking it. 

Ques. In what year was it? 

Ans. In 1878 or 1879. 

Ques. Did you take the assessment that year of personal property 
in the neighborhood of the’ Young residence ? 

Ans. I think so. 

Ques. Did Rowena Young, the plaintiff in this case, return any 
personal property for assessment in that year? 

Ans. She did not. | 

Q. About what was the population of the city of Zanesville when 
you first knew the Young family? 

Ans. Not over four thousand. | 

Ques. About what was the population of the city of Zanesville in 
1885? | 

Ans. 15,000 to 20,000.  C | 

Ques. Were you acquainted with Ephriam Young in his lifetime? 

Ans. Yes; I was. 

Ques. W hat property in the form of real estate did Ephraim 
Young own at the time of his death except his old homestead at the 
corner of River and Keen streets, so far as you know? 

134 Ans. I am under the impression that he owned one or two 
lots above the old homestead, and there was a twelve-acre lot 
on the Frazeysburgh road that he owned once. I can’t be positive 
about the lots, but that is my impression. 
: ROBERT LEE. 


And also, to further maintain the issues in this cause, the defend- 
ant read in evidence the deposition of Henry C. Peters, as follows: 


‘EXHIBIT 20.” 


Henry C. Peters, of lawful age, being by me first duly exam- 
ined, cautioned, and solemnly sworn, as hereinafter certified, deposes 
and says as follows, Viz: 


Question one. State your full name, age, and place of residence. 

Ans. My full name is Henry C. Peters, my age is sixty-three years, 
and my place of residence is the corner of River and Keen streets, 
in the city of Zanesville, 8th ward, Muskingum county, Ohio. 

Ques. How long have you resided on the corner of River and 
Keen streets ? | 

Ans. Fifty years. 

Ques. What is the distance from your residence to the homestead 
of the Young family ? 

Ans. There is simply a street between us of 66 feet or 68 feet in 
width. 
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Ques. Was the Young family residing there when you located at 
that place? 

A. Yes. ' 

Ques. About how old was Rowena Young, the plaintiff in this 

case, at the time you moved there? 
135 Ans. I should judge that she was older than I am. 

Ques. During your acquaintance with Rowena has she ever 
engaged in any other business, occupation, or trade except that of 
keeping house in the old home? 

Ans. None that I knew of. 

Ques. What property did Ephbriam Young, the father of this 
family, Jeave at his death ? 

Ans. I suppose the father owned about two lots along that street— 
River street. Then I think he owned a piece of property on the 
Frazeysburgh road. I don’t know how many acres there was in it. 

Ques. What, in your judgment, would be the fair value of the 
Young property at the corner of River and Keen? I mean its 
present value. 

Ans. Four or five thousand dollars. 

Ques. The Young family still own all the property on that street 
left by the father, do they not; and, if not, who does own it? 

Ans. I believe they still own it. 

Ques. Were you ever assessor for the 8th ward ; and, if so, what 
year? 

Ans. No, sir; I never was. 

Ques. Have you ever known of —_— Young buying or selling 
property or investing money in any business or speculation of any 
kind ? 

Ans. No, sir; I have not. 

Ques. Have you ever known of her owning any real estate except 
her interest in the old homestead property inherited from her 
father ? 

Ans. No, sir; I have not. 
156 Ques. Have you ever known of owning any personal prop- 
erty of any kind except that in and about the old home? 

Ans. No, sir; I have not. 

Ques. Did you ever know until you were asked to give this 
deposition that she claimed to be the owner of any real estate in 
Nebraska ? 

Ans. No, sir; I did not. 

Ques. Has anything of the nature of ill-feeling or unneighborly 
relations existed between you and Rowena Young ? 

A. No, sir. 

Ques. What has been the physical condition of Rowena the. last 
five or six years? 

Ans. I haven’t heard of anything except age working on. 

Ques. Has age made her infirm and feeble? 

Ans. I can’t say. She is not as spry as she used tobe. She still 
works around the house, more or less. 

Ques. Has she resided constantly at the old home since you first 
knew her? 
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Ans. Yes, sir; she has. 
HENRY C. PETERS. 


Also, further to maintain the issues in this cause, the defendant 
read in evidence the deposition of James McIntosh as follows: 


1) 


“ EXHIBIT 9, 
James McIntosu, of lawful age, being by me first duly examined, 


cautioned, and solemnly sworn, as hereinafter certified, deposes and 
says as follows, viz: 


1st Question. State your full name, age, and place of residence. 

Ans. James McIntosh; am fifty-two years of age, and place of 
residence is 169 River street, in the city of Zanesville, Muskingum 

county, Ohio. 7 
137 Q. You are the husband of a lady who was raised by one 
of the Young family, are you not? . 

Ans. I was. My wife is dead. 

Ques. When were you married ? 

Ans. In 1867 or 1868; I forget which. 

Ques. Have you since that time been acquainted with Rowena 
Young, the plaintiff in this action ? 

Ans..In a general way; yes. 

Ques. What is the distance from your residence to that of the 
Young residence, corner of River and Keene streets ? 

Ans. Well, it is inside half a square—just half a square. 

Ques. Have you ever known of Rowena owning any real estate 
except her interest in the old homestead inherited from her father? 

Ans. No, sir; I have not. 

Ques. Have you ever known of her owning any personal property 
except that in and about the old home? 7 ae 

Ans. No; I have not. 

Ques. Have vou ever known of her engaging in any other busi- 
ness, occupation, or trade except that of keeping house in the old 
home? 

Ans. No, sir; I have not. 

Ques. Which one of the Young family was it that your wife was 
raised by? 

Ans. Georgiana. 

Ques. Have you ever heard before you were asked by me to give 
evidence in this case that Rowena claimed to own in ber own name 
any real estate in Nebraska ? 

Ans. No. 

Ques. Have you ever known of Rowena investing any money in 
any business or speculation or buying or selling real estate in her 

own name or in any form? 
138 Ans. No; I have not. 
Ques. You have known something of her financial circum- 
stances for the last fifteen or twenty years ? 
Ans. I have by hearsay. 
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Ques. What, if anything, do you know about the financial stand- 
ing and ability to invest money of these Young sisters? 

Ans. I heard of them sending about three hundred dollars to get 
a Young relative out of a scrape at Columbus, and that he was In- 
dignant that they didn’t send him more, and I learned that was all 
they had. ‘This was about eight years or more ago. | 

Q. Who, at that time, contributed to make up the three hundred 
dollars? 

Ans. The girls, as they were called, Martha and Rowena. 

Ques. State in what physical condition and state of health Rowena 
has been for the last five or six years. 

Ans. I should say old and infirm. 

Ques. What relation is Rowena Young, the plaintiff in this case, 
to Jane Y. Irwin, of Nebraska City, Nebraska? 

Ans. A sister. 

JAMES McINTOSH. 


Also, to further maintain the issues in this cause, the defendant 
read in evidence the depositions of James A. Wolfe as follows: 


“ EXHIBIT 6.” 


JAMES A. Wo.rFre, of lawful age, being by me first duly examined, 
cautioned, and solemnly sworn, as hereinafter certified, deposes and 
says as follows, viz. : 

Ques. State your full name, age, and place of residence. 

Ans. James A. Wolfe; my age is thirty-three years of age, 
1389 and my place of residence 163 Kiver street, in the city of 
Zanesville, Ohio. 

Ques. How long have you resided in Zanesville? 

Ans. Thirty-two years. 

Ques. What is your occupation, and where is your shop, and how 
long has it been there ? 

Ans. Boot and shoe maker; my shop is at 161 River street, and | 
have been there since 1879. I reside next door to the shop. 

Q. What is the distance from your residence and shop to the 
Young residence, on the corner of River and Keen streets? 

Ans. It is inside of half a square. 

Ques. Have you since 1879 known Rowena Young, the plaintiff 
in tnis case? 

Ans. I know her when I see her. 

Ques. Has she during this time been engaged in any other busi- 
ness occupation or trade except that of keeping house in the old 
home? 

Ans. No, sir; she has not. 

Ques. What is her manner and mode of life? 

Ans. She lives moderately and dresses commonly. J have seen 
her do her own washing. I can see her back yard from my shop. 

Ques. Have you ever seen anything about Rowena Young or her 
habits of life and surroundings that would indicate the possession 
of considerable sums of money or large property interests? 
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Ans. No, sir; I have not. 

Q. Did you ever know of her or hear of her ow ning any real 
estate except her interest in the homestead inherited from her 
father? 

Ans. No, sir; I did not. 

Ques. Did you ever know of her owning any personal property 

of any kind whatsoever except that i in the old home where 
140 she lives? 
Ans. No, sir. 

Ques. Did you ever know, before you were asked to give evidence 
in this case, that she claimed to be the owner of any real estate in 
Nebraska? 

Ans. No, sir; I did not. | 

Ques. Has Rowena Young lived on thecornerof River and Keen 
streets constantly since you first knew her? 

Ans. To the best of my knowledge she has. 


JAMES A. WOLFE. 


Also, to further maintain the issues in this case, the defendant 
offers in evidence the contraci reading as follows 


“ EXHIBIT 21.” 


Memorandum of agreement, made this 12th day of March, 1887, 
by and between Rowena Young, of Zanesville, Ohio, by Jane Y. 
Irwin, her attorney-in-fact, of Otoe county, Nebraska, of the first 
part, and William H. B. Stout, of Laneaster county, Nebraska, of 
the second part, witness : 

For and in consideration of the sum of five hundred dollars in 
hand paid by William H. B. Stout, the receipt whereof is hereby 
acknowledged, and the further sum of thirty thousand five hun- 
dred dollars to be paid within two years by said Stout to said Jane 
Y. Irwin, attorney-in-fact as aforesaid, the said Rowena Young does 
hereby agree to sell and conv ey to said Stout, his heirs or assigns, 
that certain real estate déscribed as the northeast quarter of ‘the 
southwest quarter of section twenty-four (24), in township ten (10) 
north, range six (6) east, in Lancaster county, Nebraska, provided, 
however, and it is expressly understood, that in case said sum of 

$30,500 be not paid within the time limited this contract shall 
141 be void and said sum of $500 kept and retained as stipulated 

damages. It is further provided and understood that said 
$500 is paid as the consideration for the granting by said first 
party to said Stout of an option or privilege within two years to pur- 
chase all the rights of Rowena Young and Jane Y. Irwin in and to 
said premises at the price of $30, 500, in which event the $500 paid 
is to apply as part of such pureh: ise-money, but if he do not purchase 
is to be forfeited to and retained by Rowena Young. It is expressly 
provided that the conveyance or deed to be made by said Young to 
Stout under this contract shall be without covenants of title or war- 
ranty. It is further provided, as the title to said premises is now in 
litigation, that if such litigation is not terminated within one year 
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and a half after this date the option period shall be correspondingly 
extended so that it shall not expire until six months after suit Is 
finally terminated and title settled, and in the meantime said Stout 
shall pay all expenses of litigation and maintain the suit for title in 
good faith. 


_ In witness whereof the parties of the first part hereunto set their 
hands this 12th day of March, A. D. 1887, in duplicate. 


ROWENA YOUNG, 
By JANE Y. IRWIN, 
Attorney-in- Fact. 
W. H. B. STOUT. 
In presence of— 


FRANK P. IRELAND. 


Endorsement on back of contract: Rowena Young to W. H. B. 
Stout. Contract to sell N. E. + S. W. 4, 24, 10, 6, 3—. 


Also, to further maintain the issues in this case, the defendant 
offered in evidence the power of attorney reading as follows: 


142 ‘ EXHIBIT 22.” 


Know all men by these presents that I, Rowena Young, a single 
woman, of Zanesville, in the State of Ohio, being advised that Jane 
Y. Irwin, of Otoe county, Nebraska, is in treaty with Wilham H. 
B. Stout, of Lancaster county, Nebraska, for the consideration of 
$500 paid by said Stout, to grant said Stout the privilege within 
two years to purchase the northeast quarter of the southwest quar- 
ter of section 24, township ten north, range six east, in Lancaster 
county, Nebrask: , at the sum of g_ to be paid, including said 
$000, she, said Jane Y. Irwin, acting as my agent or attorney-in- 
fact in so doing, the option period, howev er, not to expire until six 
months after the litigation respecting the title shall terminate and 
the title be settled: 

Now, therefore, I, being fully advised,do hereby name, constitute, 
and appoint said Jane Y. Irwin my true and lawful attorney, in the 
[my] name and stead to complete such treaty and to oe execute, 
and acknowledge and deliver any deed, eontract, or instrument 
on my behalfand in my name that shall be necessary in so doing ; 
and I do further name, constitute, and appoint said Jane Y. 
Irwin my true and lawful attorney, in my name and stead to bar- 
gain, sell, and convey said lands on such terms and to such persons 
as she may see fit, for cash or upon credit, or to grant privilege to 
purchase, at her discretion, and to make, execute, acknow ledge, and 
deliver in my name and behalf any deed, contract, or instrument 
shall [which }'shall to her seem advisable, but without covenantof title 
or against incumbrances or of warranty, hereby, except as to cove- 
nants as aforesaid, ratifying and confirming all that my said attor- 
ney has done or shall ‘do in said premises, granting, moreover, to 
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her full power of substitution and to do all respecting said 
143 lands, their sale and conveyance, or the settlement of litiga- 
tion, compromise of adverse suits and maintenance of suits 
to recover and settle the title, and to do everything and perform 
all matters in any way connected with said lands or the title thereto 
which shall to her seem advisable or which I could myself do if 


personally present. 
In witness whereof I have hereto set my hand this 19th day of 


March, A. D. 1887. 
ROWENA YOUNG. 


In presence of— | 
A. J. ANDREWS. 
HARRIET L. YOUNG. 


STATE OF OHIO, \ 
County of Muskingum, 

Be it remembered that on this 19th day of March, A. D. 1887, 
before me, the undersigned, a notary public duly appointed, com- 
inissioned, and qualified for and residing in said county, personally 
came Rowena Young, to me known to be the identical person de- 
scribed in and who executed the foregoing power of attorney and 
who subscribed the same in my presence, and she acknowledged the 
foregoing instruinent of power of attorney to be her voluntary act 
and deed by her voluntarily executed for the uses and purposes 
therein expressed. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal, at Zanesville, in said county, the day and year last 


above written. 


[ SEAL. ] ALBION J. ANDREWS, 
Notary Public. 


(Endersed:) Rowena Young to Jane Y. Irwin. Power of attor- 
ney. 


144 Srate oF NEBRASKA, a 
County of Douglas, {°° 
I, Charles A. Potter, a stenographic reporter, do hereby certify that 
the above and foregoing is a true and correct transcript of the evi- 
dence given before said court upon the trial of the said action and 
of the record evidence adduced therein and of the proceedings had, 
taken, and done in the said court on the trial of the said matter, and 
true and correct copies of the respective petitions and answers on 
file in said cause upon which the said matter was heard. 
Witness my hand this 24th day of December, A. D. 1888. 
C. A. POTTER, 
Stenographic Reporter. 


UnitTep States OF AMERICA, | 
District of Nebraska, 


I, David J. Brewer, circuit judge in and for said State and district 


— 
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of Nebraska, do hereby certify that the annexed and foregoing are 
true and correct transcripts of the several petitions filed in the said 
several causes for want of jurisdiction and of the respective answers 
tiled by the plaintiff in the said several causes thereto and of the 
orders and judgment of the court thereon and on the testimony, dis- 
missing said applications and petitions of the said several defend- 
ants, and is also a true and correct copy and transcript of the evi- 
dence adduced on the evidence on the hearing of the said matter 
and proceedings and of the record evidence read and adduced upon 
the said hearing and the whole thereof, and of all of the proceed- 
ings had or taken by the court touching said matter ; ; and thereupon, 

on request of the said several defendants to said action, I have 
145 — signed this bill of exceptions, at the November term of our 

said court, on this — day of December, 1888, and ordered the 
same to be filed and made a part of the record in each of the above- 
entitled causes according to the stipulation of the respective attor- 
neys made in open court. 

(S’g’d) DAVID J. BREWER, 

Circuit Judge. 
Jan. 5, 1889. 


Upon the back of said bill of exceptions appears endorsements in 
words and figures following, to wit: No. 348, H. 3849 & 350, H. 
U.S. circuit court, district of Nebraska. Rowena Young vs. John 
C. Deputron and Rowena Young vs. Hariet M. Leighton eé¢ al. and 
Rowena Young vs. Lincoln Driving Park Asso. Bill of exceptions. 
Filed Jan. 5, 1889. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 12th day of January, 1889, 
a writ of error was allowed in said case and a citation issued thereon, 
of which said writ of error and citation the following are the orig- 
inals: 


146 Unrvrep StaTEs OF AMERICA, ‘ 
District of Nebraska, 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the district of 
Nebraska, Greeting : , 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which isin the said circuit court, before you, 
between Rowena Young, plaintiff, and John C. Deputron, defendant, 
a manifest error hath happened, to the great damage of the said 
plaintiff in the said cause, as by his complaint appears, we, being will- 
ing that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand’ you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
afores: aid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on ‘the second Monday of October next, in the 
12—1151 
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said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and custom of the United States shall be 
done. : 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court of the United States, at Omaha, in said district, 
this 8th day of January, 1889. 

[Seal United States Circuit Court, District of ‘Nebraska.] | 
ELMER D. FRANK, Clerk. 
Allowed by— | 
ELMER 8S. DUNDY, Judge. 


[Endorsed :] No. 548, H. United States circuit court, district of 
Nebraska. John C. Deputron, plaintiff in error, vs. Rowena Young, 
def’t in error... Writ of error. Filed Jan. 8,1889. Elmer D. Frank, 


clerk. 


147 Tue UNITED STATES OF AMERICA, iia 
District of Nebraska, | 


To Rowena Young, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the district of Nebraska, wherein John C. Deputron is plaintiff in 
error and you are defendant in error, to show cause, if any there 
be, why the judgment rendered against the said plaintiff.in error, 
as in said writ of error mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, at Omaha, this 8th day of Jan- 
uary, 1589. : ; 

[Seal United States Circuit Court, District of Nebraska. ] 
ELMER 8S. DUNDY, Judge. 


District OF NEBRASKA, 88: 


I hereby certify and return that on the 8th day of Jan’y, 1889, I 
received this citation, and on the 12th day of Jan’y, 1889, I served 
the same upon R. 8S. Hall, attorney of record for Rowena Young, in 
Douglas county, State and district of Nebraska, by delivering to 
and leaving with him a certified copy thereof, with all the endorse- 
ments thereon. 

ELLIS L. BIERBOWER, 
United States Marshal for the District of Nebraska, 
By R. E.. ALLEN, 
Deputy United States Marshal. 


Marshal’s costs, $—. 


w@- 
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[Endorsed :] Filed Jan. 12, 1889. Elmer D. Frank, clerk. | 

| Endorsed :] No. 348, H. United States circuit court, district of 
Nebraska. John C. “Deputron, pg oy error, Us. Rowena Young, 
def’t in error. Citation. Filed Jan. 12,1889. Elmer D. Frank, 
clerk. . 


Marshal’s costs: 
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148 Thereupon, afterwards, at the November term of said 


court, on the 9th day of January, 1889, the following proceed- 
ings were had and done, as appears of record on Journal “N” of 
sald court: 


RowENA YOUNG 
vs. 348, H. 
Joun C. DEPUTRON. 


Now come the parties hereto, by their attorneys, and, consenting 
thereto in open court, it is ordered by the court that the supersedeas 
bond herein be, and the same is hereby, fixed at ten thousand dol- 
lars. | 

Thereupon, afterwards, to wit, on the 7th day of February, 1889, 
a bond was filed in said case; which said bond is in words and fig- 
ures following, to wit: 


Know all men by these presents that we, John C. Deputron, as 
principal, and Samuel W. Little and Benson Wood, as sureties, are 
held and firmly bound unto Rowena Young in the full and justsum 
of ten thousand dollars, to be paid to the said Rowena Young, her 
certain attorneys, executors, administrators, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, by these pres- 
ents. 

Sealed with our seals and dated this 21 day of January, in the 
year of our Lord.one thousand eight hundred and eighty-nine. 

Whereas lately, at a circuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between Rowena 

Young and John C. Deputron, judgment was rendered 
149 = against the said John C. Deputron: and thesaid John C. De- 

putron having obtained a writ of error and filed a copy 
thereof in the clerk’s office of the said court to reverse the judg- 
ment in the aforesaid suit, and a citation directed to the said Rowena 
Young, citing and admonishing — to be and appear at a Supreme | 
Court of the United States to be holden at Washington on the 2 
Monday of October next: 

Now the condition of the above obligation is such that if the said 
John C. Deputron shall prosecute his writ of error to effect and 
answer all damages and costs if he fail to make his plea good, then 
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the above obligation to be void; else to remain in full force and 
virtue. 
JOHN C. DEPUTRON. 
SAMUEL W. LITTLE. 
BENSON WOOD. 
Approved by— 
ELMER 8S. DUN IDY, Judge. 


Upon the back of said bond appear endorsements in words and 
figures following, to wit: No. 548, H. Unites States circuit court, 
district of Nebraska. Rowena Young vs. John C. Deputron. Bond. 
Kiled Feb. 7, 1859. Elmer D. Frank, clerk. 


150 UNITED STATES OF AMERICA, | Mis 
District of Ne braska, j itt 


By virtue of the foregoing writ of error and in obedience thereto, 
I, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska in the eighth circuit, do hereby certify 
that the foregoing folios, from one to 150, contain true and faithful 
transcripts of the pleadings and proceedings of record and on file 
In my office as said clerk - re case of Rowena Young vs. John C. 
Deputron, and that copy-s of the writ of error and citation have 
been lodged and remain in my said office. 

Witness my hand and the seal of said court, at Omaha, this 14th 
day of February, A. D. 1889. | 

[Seal United States Circuit Court, District of Nebraska. ] 


ELMER D. FRANK, Clerk. 
Endorsed on cover: Nebraska C. C. U.S. No. 1151. John C. 


Deputron, plaintiff in error, vs. Rowena Young. Filed May 20, 
1889. 


- OF THE UNITED STATES. 


-cgpttttllrcan monet cette Seth 


October Term, 1889. 


JOHN C. DEPUTRON, . 
Plaintiff in Error. 


VS, 


ROWENA YOUNG, 
Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


see 


WALTER J. LAMB, 
ARNOTT C. RICKETTS, 
HENRY H. WILSON, 


Attorneys for Plaintiff in Error. 
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JOHN C. DEPUTRON, 
Plaintiff in Error. 
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VS. 


ROWENA YOUNG, 
Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT. 


On the 14th day of June, f884, the defendant in 
error filed in the Circuit Court for the District of Ne- 
braska her petition in ejectment, (Record p. 1), alleging 
that she was a resident and citizen of the State of 
Ohio; that the plaintiff in error was a resident and 
citizen of Nebraska, and that she was the owner and 
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entitled to the possession of the W. 2 of N. E. f, 8. W. 
1 Section 24, T. 10, R. 6, in Lancaster County, Ne- 
braska. On July 14, 1884, the plaintiff in error an- 
swered (Record p. 2). Under which he claimed owner- 
ship of the demanded premises by three distinct and 
separate chains of title, viz: First—Tax deed with 
ten years adverse possession. Second—Judicial sale 
and mesne conveyances. Third— Conveyance from 
plaintiffs grantor and mesne conveyances, 


November term, 1885. first trial had verdict for de- 
fendant, and judgment thereon, which was set aside 
on motion of plaintiff and new trial awarded, (Record 
p 5). On March 5, 1886, by leave of court reply was 
filed consisting of specific and general denials of the 
allegations of the answer, (Record p 6). On March 8, 
to 12, 1886, liclusive, trial was had to the court and a 
jury resulting in a special verdict of 41. findings, 
(Record p 8 to 14). On the 15th day of March, 1886, 
the defendant below filed his motion for judgement on 
the special verdict, (Record p 15). On April 19, 1886, 
the plaintiff below also moved for judgment as prayed 
in petition on special verdict of Jury, (Record p 16). On 
the 10th day of May. 1886, the respective motions of 
parties for judgment were submitted on briefs to be 
filed, (Record p 16). On the 9th day of November, 
ISS7, and pending consideration of the motions for 
judgement, by leave of court. the defendant Deputron 
filed his petition (Record p 14”) challenging the juris- 
diction of the circuit court to hear and try said cause, 
alleging that the plaintiff below was not the real party 
in interest, and that the record title of the property. in 
controversy was collusively and fraudulently trans- 
ferred To her for the Sole purpose of vesting apparent 
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jurisdiction in the federal court, and that the case did 
not really and substantialiy tavolve a suit or contro- 
versy properly within the jurisdiction of the circuit 
court, and that the parties thereto had been improp- 


erty made and joined for the sole purpose of creating a 


case cognizable in said court. 

On the 31st day of January, 1888, an answer to said 
petition was filed, consisting of certain admissions and 
general and special denials, (Record p 21). 


EVIDENCE ON THE QUESTION OF JURISDICTION, 


Ist. (Record, Page 53). Quit-claim deed of demanded 
premises with other lands from Jane Y. Irwin to Row- 
ena Young, dated June 11th, 1884. 


2nd. (Record 53 to 57). Summonses in this and two 
other actions issued June 14th, 1884. 


3rd. (Record 84). Deposition of James McIntosh who 
testifies in substance that he is acquainted with the 
Young family; that he never knew of Rowena. Young 
owning any real estate or personal property, except 
what she inherited from her father, and she has never 
engaged in any business on her own account. 


4th. (Record 85). Deposition of James A. Wolfe, 
who testifies that since 1879 he has resided a half 
square from Rowena Young, and has never known of 
her being engaged in any business, trade or occupa- 
tion, except doing house work, and has never known 
of her owning any real or personal property, except 
that inherited from her father. 

Sth. (Record 57 and 58). Transcript of docket show- 
ing deposit of money by Jane Y. Irwin as a deposit on 


account of costs in this case. 
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6th. (Record 58 to 61). Deposition of William P. 
Young, who testifies that he isa brother of Rowena 
Young, and never knew of her sending any money to 
her sister Jane in Nebraska, except what he heard 
them say about it; that in 1867 the land in contro- 
versy was deeded to him, that his sister Jane in Neb- 
raska employed attorneys to litigate the title to this 
property, and that the litigation was afterwards trans- 
ferred to the federal court; that he never considered 
that he had any law-suit in Nebraska; that he con- 
veyed it back to his sister Jane in 1874, and that he has 
never been out of the state of Ohio. 


7th. (Record 61 to 67). Deposition of plaintiff, 
Rowena Young: who testifies in substance that she is 
70 years old; that the deed from Jane to her was made 
for her sole interest, and she is the real owner of the 
interest thereby conveyed; that this land was origin- 
ally entered with money coming out of her father’s 
estate belonging to herself and her sister Jane; that she 
has never disposed of or encumbered any of the property 
inherited by her from her father; that she never 
writes any letters, but usually signs her own name; 
that she has no personal recollection as to the time 
when any moneys were sent to hersister Jane, or as to 
the amounts; that any moneys sent to her sister Jane 
since 1858 were sent by her brother William ; and that 
some strangers called upon her since this suit was com- 
menced and talked about this property ; that her sister 
Jane hearing of this, went to Ohio, and told Rowena 
that she did not like it because Rowena had not told 


her of this visit of the strangers, and when told what 


the conversation had been, Jane said. ‘‘that she did 
not know as it would make any difference. asI had 


a 


not given an affidavit,” and she cautioned her not to 
talk any more about it, and she had not. And that 
she had never been to Nebraska or seen the property 
in controversy. 

8th. (Record, 67 and 68). Deposition of Harriet L. 
Young, who testifies that she is the wife of William P. 
Young and knows nothing of the intent of the deed of 
June Lith, 1884, except what Rowena told her, and 
was present at the conversation between Rowena 
Young and the strangers alluded to by her and heard 
part of their conversation. : 


9th. (Record, 27, 28 and 29). Testimony of William 
J. Atwell, who testifies, age 24, engaged in real estate 
business, Zanesville, Ohio. On the 17th day of May, 
1887, he called on Rowena Young to inquire about the 
property in controversy ; that the plaintiff then told 
him she did not know how it was located ; that Jane 
Y. Irwin of Nebraska looked after it for her; that it 
was supposed to be worth $100,000 ; that she had made 
some deeds, signed some papers but did not know to 
what part or to what extent. She did not mention any 
suits pending about the property. She had never been 
in Nebraska. 


10th. (Record, 68). Warranty deed from John and 
Jane Y. Irwin to William P. Young covering the prop- 
erty in controversy, dated August 9, 1867, considera- 
tion, $490.00. 


lith. (Record, 69). Quit-claim deed from William P. 
Young to Jane Y. Irwin covering property in contro- 
versy, dated February 5, 1874, consideration $500. 00. 

12th. (Record, 70). First interrogatory and answer in 
deposition of Jane Y. Irwin taken on the trial of this 
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resides at 


cause, who testifies that she is 59 years old, 
“ye y . e . 7 
: Nebraska City, Nebraska. Remainder of deposition 


not put in evidence. 

13th. (Record, 73 and 74). Deposition of William T. 
Donovan. who swears that prior to August, 1875, Jane 
é Y. Irwin placed this property in his hands for sale, 


and left it with him until he sold it. 
75.) Second and third paragraphs of 
‘t of the jury in this case. | 
15th. (Record, 75 to 77). Plaintiffs deposition of 
John Irwin in which he testifies that he has no recol- 
to Donovan, 
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14th. (Record, 
the special verdi 


eget ane me. a 


lection of giving the power of attorney 
and does not recollect of being on intimate terms with 
Donovan or reposing any confidence in him. Resides 
at Nebraska City. and is the hushand of Jane Y. 
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Irwin. 

16th. (Record, 29 and 30). 
John C. Deputron, who testifies, that he resides in 
Lincoln, and had no knowledge at the time of the trial 
of this cause to the jury. in 1886, as to whether or not 


Testimony of defendant 
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towena Young was the owner of the property. 
l7th. (Record, 30). It isadmitted that Jane Y. Irwin 
and John Irwin have lived at Nebraska City, Nebraska, 
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since 1862. 
sth. (Record, 77 to 80). Deposition of Elizabeth 

Young, who testifies that she is 66 years old, resides at 

has been connected with the Young 


Zanesville, Ohio: 
deceased husband was Rowena’s 


family 41 years, her 
brother; has lived for 41 years a half asquare from the 


home of Rowena Young, and had been on friendly 
terms with her all that time, and never knew of her 
owning any real estate, except that inherited from her 
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father, and never knew of Rowena having any business 
occupation or trade, except keeping house; never 
knew of her buying or selling property ; never knew 
until asked to give this deposition that she claimed to 
be the owner’ of any real estate in Nebraska. 

19th. (Record, 80.) Deposition of Emily Roberts, 
who testifies that she is 44 years old, and-is a sister of 
the last witness and resided with her seventeen years, 
and during that time has been acquainted with Rowena 
Young and on friendly terms with her, and never knew 
of her being engaged in any business, occupation or 
trade, except keeping house, and never knew of her 
buying and selling real estate; never knew before that 
she claimed to be the owner of any real estate in Ne- 
braska. | | 

20th. (Record, 81 and 82.) Deposition of Robert Lee, 
who testifies that he is 71 years old, and lived all his— 
life in Zanesville, Ohio, and had known Rowena 
Young over forty years; never knew her to be engaged 
in any trade or occupation, except house-keeping, or 
owing any real estate, except that inherited, and never 
knew before that she claimed to own any property in 
Nebraska. She returned no personal property for as- 
sessment when he assisted in taking assessment in 1878 
or 1879. 

21st. (Record 82 to 84.) Deposition of Henry C. 
Peters, who testifies that he is 65 years old, and has for 
fifty vears resided within sixty-six feet of the Young 
residence, and known Rewena all that time, never knew 
of her engaging in business; the Youngs still hold all the 
property left them by their father; never knew of Ro- 
wena owning any real estate, except that inherited, 
and never knew before that she claimed to own any 
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real estate in Nebraska; have always been neighborly 
and friendly. | 


22d. (Record 30 to 35.) Testimony of H. H. Wilson, 
who testifies that on May 17th, 1887, at Zanesville, he 
had a talk with Rowena Young, and in that conversa- 
tion she told him that she did uot know where the 
property in controversy was situated, whether it was 
cultivated or unbroken prairie, or whether any build- 
ings were on it. She then said that witness should go 
and see her sister. Mrs. Irwin, in Nebraska, and what- 
ever she did would be all right; that it was not necesa- 
ry to come back to her after negotiating with Mrs. 
Irwin, and purchase money could be paid to Mrs. Irwin: 
that she had conveyed part of this land, but did not 
know whether all or not, but never got any considera. 
tion for the deeds she made. She then told witness 
that her sister Jane wanted to give her an interest in 
the land. That she did not then have the deed from 
Mrs. Irwin: that Mrs. Irwin had taken back to Nebras- 
ka all the papers and that there was no question about 
the title to the property, and there were no suits pend- 
ing concerning it, and she had no lawyers in Nebraska. 
Witness further testifies that her brother William P. 
Young being in the kitchen adjoining the room in 
which this conversation occurred, said to his wife, in 
the hearing of witness and Rowena Young, ‘‘ Reen had 
better not tell all she knows about that land,” and 
thereafter Rowena refused to talk about the. property. 


23d. (Record 35 to 39.) Testimony of Charles L. 
Hall, who testified that in April or May, 1887, he had 
a conversation with John Irwin, the husband of Jane 
Y. Irwin, at Nebraska City. in which he said the con- 
tract had been made between Mrs. Irwin and Mr. W. 


‘) 


H. B. Stout in the room in which we then sat in his 
house. A contract had been signed and 8500.00 paid, 
of which Mrs. Irwin got all but 20 per cent which was 
retained by the attorneys, they were to have 20 per 
cent as fees, she got $400.00 and her attorneys $100.00: 
afterwards at a law office down town, Irwin said to 
Witness, *‘IT made a mistake. I told you Mrs. Irwin got 
500.00 or $400.00, she did not get it. but she was owing 
me for money advanced in that litigation. and I took 
the $400.00 and applied it on her indebtedness to me.” 
That was the subtance of our conversation. 


24th. (Record 387 to 39) “Testimony of J. R. Web- 
ster, who was called by the defendant, and produced 
the eontract between plaintiff and Stout, and testified 
that the signatures were genuine. Negotiations were 
opened about the 10th or 12th of March. Stout got me 
to negotiate in his behalf. I drew the contractand the 
power of attorney at the same time, either at Nebraska 
City or Lincoln; I think the money went through Mr. 
Hall’s hands: the contract was signed at Nebraska City 
the day it bears date, and before the execution of the 
power of attorney. 


25th. (Record 86.) Contract by which Rowena 
Young by Jane Y. Irwin, attorney in fact, agrees to 
convey ‘‘all the rights of Rowena Young and Jane Y. 
Trwin in and to” the premises in controversy and a de- 
ferred payment of $380,500.00 is to be paid to said Jane 
Y. Irwin. Contract dated March 12th, 1887. 


26th. (Record 87.) Power of attorney from Rowena 


Young to Jane Y. Jrwin executed at Zanesville. Ohio. 
March 19th, 1887. 
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ASSIGNMENT OF ERROR. ’ 

Plaintiff in error contends that there is error in’ the 
court’s order, and judgment in this: 

Kirst. Because it appears from the record and testt- 
mony challenging the jurisdiction of the circut court, 
that this suit does not really and substantially involve 
a controversey between citizens of different states: that 
at the commencement of this suit, Rowena Youtg was 
not the real party in interest in this controversy. 

Seconp. Because it appears from the record and tes- 
timony that three days before the commencement of 
this suit. Jane Y. Irwin a resident and citizen of Ne- 
braska, conveyed the land in controversy to said 
Young, a resident and citizen of Ohio, and thereupon 
commenced and mantained this suit in the name of 
said Young without her knowledge or authority for the 
purpose of making a case congnizable by the said 
circuit court, When in truth and in fact the real con- 
troversy was between said Irwin and the plaintiff in 
error, then and now both residents and citizens of Ne- 
braska; that the nature, purpose and = object of said 
transfer was unknown to the plaintiff in error until 
after the trial and verdict of the jury in said cause. 


Turrp. It was error to enter judgement for the plain- 
tiff below on the special verdict under the issues joined 
in the pleadings without a finding of the necessary 
Jurisdictional facts showing that the suit involved a 
controversy within the jurisdiction of the said circuit 
court. 

FourrH. The court erred in entering judement for 
plaintiff below without a finding that the suit involved 
a controversy between citizens of different states. 
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Firrn. Because the circuit court erred in holding 
that the tax deed to N. C. Brock, dated June 12, 1871, 
through which the plaintiff traces one chain of his 
title, as shown by the 17th paragraph of the jury’s 
special verdict. was void so as not to operate to pass 
any title to the premises in controversy, notwithstand- 
Ing said tax deed was accompanied by possessoin of said 
premises as shown by the 19th, 20th and = 21st para- 
graphs of the jury's verdict. 

SixtH. Because the circuit court erred in holding 
that the tax deed to N. C. Brock, dated December 15. 
1871, and through which the plaintiff in’ error traces 
one chain of his title, as shown by the ISth paragraph 
of the jury's special verdict, was void so as not. to 
operate to pass any title to the premises in controversy, 
notwithstanding possession was taken and maintained 
thereunder, as shown by the 19th, 20th and 21st para- 
graphs of the jury's verdict. 

SevENTH. Because the circuit court erred in hold. 
ine that under the laws of the state of Nebraska, as 
existing at the time of the execution of said tax deeds, 
that when the tacts of possession were found as in said 
Loth, 20th and 21st paragraphs, it was necessary to the 
validity of said deeds that the Treasurer should ae- 
company his signature to the same with the impress of 
an official seal. 

EiGgHtH. Because the circuit court erred ino holding 
that the legal title did not pass to KE. J. Curson 
through whom the plaintiff in error traces one chain of 
his title by virtue of the iacts found in the 26th para- 
eraph of the jury’s verdict. and this notwithstanding 
the facts found in the 9th paragraph of the jury's 
verdict. ? 
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Ninte. After the legal title to the premises In con- 
troversy had passed to E. J. Curson. a disinterested 
purchaser by virtue of Sheriff's deed on October loth. 


is77. as found in the 26th paragraph of the verdict. it 
Was error To hold that the Opening of the order oft (“OL - 
firmation on the 3rd of November, 1877 as found in the 
Oth paragrapl of the virdict. worked a_re-transfer of 


the legal title from Curson. the purchaser. to Jane Y. 
Irwin. the judgment debtor, because the order of No- 
ember 3rd, 1S77 did not purport to cancel and annul 
the sheriffs deed. and order the restoration of the pur- 
chase money or to place the parties in statu quo: and 
hecause 7f is not found that that court at that time had 
obtained jusisdiction of Curson the purchaser who, as 
the record shows, was not a party to the action in 


which the sale was made. 


Trento. Because it was error to hold that ejectment 
would lie on behalf of the plaintiff below to recover 
the possession of property, tue legal title to which was 
at the time of the commencement of the suit as also 
the trial, vested in defendant below. 


Ereventa. Whatever of legal title to the premises 
in controversy remained in Jane Y. Irwin. or Jolin. her 
husband, on the 25th day of October. 1879. was con- 
veyed to John P. Lantz of that date by said Jane Y. 
Irvin, and John. her husband by W. T. Donovan, their 
attorney in fact, and from said Lantz by mense convey- 
ances, to the plaintiff in error, as shown by the 2sth. 
2Oth and 30th findines. and it was error for the Circuit 
Court to hold that ejectment would lie on behalf of 
the plaintiff below to recover the POSSESSION of said 
premises, while the lecal title Was SO) vested in the cle- 


fendant below. 
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Tweirrx. The court erred in holding that eject- 
ment would lie on an equitable title, if plaintiff below 
had any title, to recover possession of property, 
when the legal titles was in the defendant below. 

TuirtTeENTH. The court erred in entering judgement 
for plaintiff below awarding her possession of property 
not described in the petition, and property not con- 
tained within the boundary of the property described 
in the petition. | 


FourRTEENTH. The court erred in rendering judg- 
ment on the special verdict for the plaintiff below for 
property entirely distinct from that put in issue by the 
pleadings. | 

ARGUMENT ON JURISDICTION. 
I. 


At the very threshhold of this controversy, we are 
met by the question of jurisdiction. This record shows 
a remarkable transaction. The Irwins in 1867, when 
their property was involved in litigation in the courts 
of Nebraska. transferred their interest in it to William 
P. Young, of Ohio, the brother and managing agent of 
the defendant in error, and in lis name that litigation 
was transferred to the federal courts. and there carried 
on at the expense, under the control and for the use and 
benefit of the Irwins. When in 1874 that litigation 
had terminated, we find the record title again in the 
name of the Nebraska sister. Jane Y. Irwin. 


Again, the title is involved in dispute, and suits are 
about to be brought against the occupants of these 
valuable lands. now forming a part of a great city, and 
estimated worth a hundred thousand dollars. With 
this convenient non-resident brother. resides a maiden 


cana es 


PARE Te. ort tere 


Se STD ee 


14 


sister seventy years old, without capital, without edu- 
cation, whose memory is impaired by sickness, and 
whose vital forces are so far reduced by age, that for 
years a half a block has been the farthest she has ven- 
tured from home. ‘Tothis simple-minded old lady Mrs. 
Irwin *‘ wanted to give an interest” in this forty acres 
of land estimated to be worth $100,000.00. A deed is 
executed to the aged Rowena, witnessed by and ac- 
knowledged before one of the attorneys of record in 
this case, at Nebraska City, Nebraska, June 11th, 1884, 
for the purported consideration of $1,000.00. “Rowena 
says, if any moneys were ever sent to Jane on her ac- 
count, they were sent by her brother William (pe. 65 
record and William says that all he ever knew of any 
moneys being sent to Jane by Rowena, was what he 
heard talked by Jane and Rowena. (pg. 59 record.) 
Three days after this deed was executed, and before it 
could have reached Zanesville and any instruction been 
sent to Nebraska directing suits to be brought, this 
litigation is commenced on June 14th, 1884; money is 
deposited by Jane Y. Irwin as security for costs; Jane’s 
deposition is taken and used on the trial of the case, 
that of Rowena is not. Rowena was never in Nebras- 
ka. knew nothing of the location, character or condi- 
tion of this property. Soon after. the suits were com- 
menced, Jane goes to Ohio and brings back all the 
papers connected with the transaction. March 12th, 
S87, Jane makes a contract of sale, seven days.before 
the execution of the power of attorney under which she 
is to execute it. Assumes to bargain and sell without 
conference with Rowena. and then sends a power of 
attorney prepared by counsel in this case, for Rowena 
to execute enabling Jane to pass the legal title to the 


purchaser’? This remarkable contract provides for the 
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conveyance of the interest of Jane, as well as that of 


Rowena, and provides that the $30,500.00 deferred pay- 
ment shall be made to Jane, the agent, instead of Ro- 
wena, the owner,-and of the $500.00 cash payment 
$100.00 goes to the attorneys of Jane as their 20 per 
cent. of the fruits and $400.00 to John Irwin to reim- 
burse him for moneys advanced to Jane to pay costs in 
these suits. This contract was drawn by one of the 
attorneys of record in this case, and must be taken to 
express his idea of Jane’s interest in this property. In 
May, 1887, Rowena says she never had any attorneys 
in Nebraska. that no suits were pending concerning 
this property, that she had no power to sell it, that 
Jane can sell, that purchase money should be paid to 
Jane. ° The astute William cautions Rowena ‘‘ not to 
tell all she knows about that land,” and when Jane 
hears that Rowena has talked about the land she hast- 
ens to Ohio and rebukes her for tattline. saying, how- 
ever, that no harm had been done as she had given no 
affidavit, and gives her timely warning for the future. 
Rowena’s deposition was taken, in her behalf, in this 
supplemental proceeding, in which proceeding it is 
charged that these suits were commenced and carried 
on without her knowledge or consent and for the use 
and benefit of the Irwins. She was examined by counsel 
who never fail to make Inqury when inquiry is safe, and 
vet she nowhere speaks on this vital matter. Able coun- 
sel travel hundreds of miles forthe purpose of examining 
this important witness in person, and yet the examina- 
tion in chief consists of just seven questions and 
answers. That counsel regarded this as dangerous 
ground, is only too evident from the feline step with 
which they tread. The recital of the above undisputed 
facts leads to the irresistable conclusion that Jane Y. 
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Irwin being desirous of contesting the rights of the 
occupants of these lands, agreed to give her attorneys 
a contingent interest therein, and then without consid- 
eration placed the record title in her sister, residing in 
Ohio, for the sole purpose of vesting apparent jurisdic- 
tion in the federal courts, and then commenced and 
prosecuted this suit to a verdict, without the knowl- 
edge or consent of the nominal plaintif, for her (Jane) 
own use and benefit with the expectation of enjoying 
the fruits of the litigation. 
IT. 


Where the subject matter of the controversy has been 
transferred to a nominal plaintiff who has no real in- 
terest in it, and the litigation is carried on and con- 
troled by the grantor or assignor for his own use and 
benefit, such transfer will be held colorable only and 
vests no jurisdiction in the federal courts. 

Williams vs Nottawa, 104 U.S. 2171. 

Hawes vs Oakland, 104 U. S. 459. 

Detroit vs Dean, 106 U.S. 541. 

Hayden vs Manning, 106 U.S. 586. 
Farmington vs Pillsbury, 114 U.S. 13s. 
Little vs Giles, 118 U. S. 602. 

Bernards Township vs Stebbins, 109 U.S. 355. 


Greenwalt vs Tucker, 10 Fed. Rep. 884. 


‘ Coffin vs Haggin, 11 Fed. Rep. 219. 


Fountain vs Town of Angelica, 12 Fed. Rep. s. 
Chander vs Town of Attica. 2? Fed. Rep. 626. 
De Laveaga vs Williams, 5 Sawyer 574. 

M’Lean vs Clark, 31 Fed. Rep. 501. 
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[II. 
This want of jurisdiction will not be waived or cured 


by going to trial without objection, and this court when 
satisfied that the apparent jurisdiction of the circuit 


—conrt was fraudulently obtained, will reverse the judg 


ment and dismiss the case. 
Williams vs Nottawa, 104 U.S. 209-211. 
Hawes vs Oakland, 104 U.S. 450-459. 
Hayden vs Manning, 106 U. 8. 586: 
Bernards Township vs Stebbins, 109 U.S. 340. 
Farmington vs Pillsbury, 114 U.S. 143. 
Cashman vs Canal Co., 118 U.S. 58. 

IV. 
Objections to the Jurisdiction never come too late and 
will be raised by the court on its own motion. 
Hilton vs Dickinson, 108 U. S. 165. 
(grace vs Insurance Co., 109 U.S. 27s. 
Cameron vs Hodges, 127 U. 8. 325. 
Chapman vs Barney. 129 U. S. 681. 
V. 

After veedict and before judgment the jurisdiction 
may be called in question by motion or by pleading 
tendering an issue on facts de hors the record. : 

Hartog vs Memory, 116 U.S. 588. 
Greenwalt vs Tucker, 10 Fed. Rep. S84. 
VI. 

Among the things established in this case that have 

been commented upon by the courts as badges of a 
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colorable transfer for the purpose of vesting the federal. 


courts with apparent jurisdiction are: 

1. The total want of knowledge on the part of the 
plaintiff of the situation, condition and location of the 
property. 

(Record, p. 28-82.) 

Little vs Giles, 118 U.S. 606. 
M’Lean vs Clark, 31 Fed. Rep. 504. 

2. The indifference of the grantee and the activity of 
the grantor in the prosecution of the suit. 

(Record, p. 2.) 

M’Lean vs Clark, 31 Fed. Rep. 504. 

3. The want or total inadequacy of consideration for 
the transfer. 

(Record, p. 32, 65, 59.) 

Hayden vs Manning, 106 U. S. 589. 
Little vs Giles, 118 U. S. 605. 

Coffin vs Haggin, 11 Fed. Rep. 220. 
M’Lean vs Clark, 31 Fed. Rep. 504. 

4. The grantor’s control of the property after the 
alleged transfer. 

(Record, p. 82. 35, 86.) 

Little vs Giles, 118 U. S. 605. 

M’Lean vs Clark, 31 Fed. Rep. 504. 
5. The family relationship of the grantee and grantor. 
(Record, p. 65.) 

Hayden vs Manning, 106 U. 8. 587. 

\¥ 
Little vs Giles, 118 U. S. 606. 
6. The petition was neither signed nor sworn to by 
the nominal plaintiff, and even the answer to the peti- 
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tion of defendant below to dismiss was filed without 
any verification whatever. 

(Record, p. 1-22.) 

Hayden vs Manning, 106 U.S. 587. 

7. The non-production of the correspondence by 
which the transfer was affected. 

(Record. ) 

Hawes vs Oakland, 104 U. S. 461. 
Coffin vs Haggin, 11 Fed. Rep. 221. 
Chandler vs Town of Attica, 22 Fed. Rep. 625-627. 

8. The commencement of suit before grantee eould 
have received deed and directed the beginning of liti- 
ovation. | 

(Record, p. 53-56.) 

Coffin vs Haggin, 11 Ked. Rep. 220. 

9, The grantor furnishing the means to conduct the 
litigation. 

(Record, p. 58.) 

Cashman vs Canal Co., 118 U.S. 61. 

10. Plaintiff had never seen the property in con- 
troversy. 

(Record, p. 28.) 

Little vs Giles, 118 U.S. 606. 
M’Lean vs Clark, 31 Fed. Rep. 503. 

11. The attorney of record, Frank P. Ireland, wit- 
nessed and acknowledged the deed of Jane on June 
lith, 1884, and without showing any employment by 
Rowena. he files the petition in this case on June 14th. 
1884. 

(Record, p. 1-53.) | 

Chandler vs Town of Attica, 22 Fed. Rep. 625. 


2() 
ARGUMENT ON SPECIAL VERDICT. 
[. 


Here again arises the question of the jurisdiction of 
the court to enter the judgment on the _ special 
verdict. It will be seen that the special verdict 
nowhere finds the citizenship of either the plaintiff 
or the defendant. <A finding as to the citizenship. 
of the parties was necessary to enable the court to 
render judgment. 

Halsteel vs Buster, 119 U. S. 241. 
Menard vs Goggan, 121 U. S. 25°. 
Everhardt vs Huntsville, 120 U. S. 223. 
Chapman vs Barney, 129 U. S. 6&1. 

All the facts necessary toa recovery must be found in 
the special verdict, or the judgment will be reversed. 

Chessapeake Ins. Co. vs Stark, 6 Cranch 273. 

In the case of Barnes vs Williams, 11th Wheaton, 415 
in an opinion delivered by Chief Justice Marshall it 
was held that althonngh a material fact, the assent of 
the executor, might have been found from the evidence 
in the special verdict, yet because it was not found as 
a distinct fact, the special verdict was too imperfect to 
support the judgment, and a new trial was awarded. 


In the case of Prentice vs Zane’s Administrator, 8 
Howard, 484 Grier, Justice, says: ‘‘Where in a special 
verdict the essential facts are not distinctly. found by 
the jury, although there is sufficent evidence to estab- 
lis them, the court will not render a judement upon 
such an imperfect special verdict, but will remand the 
cause to the court below with directions to award a 
venire de nove.” 3 


2] 


In the case of Suydam vs Williamson, 20 Howard, 
433, Justice Clifford in delivering an opinion of the 
court said: ‘‘After the special verdict is arranged, and 
it is reduced to form, it is then entered upon the ree- 
ord, together with the other questions in the cause, and 
the questions of law arising on the facts found are 
then decided by the court, as in case of a demurrer: 
and if either party is dissatisfied with the decison, he 
may resort to a court of error, where nothing Is open 
for revision; except the questions of law inferentially 
arising on the facts stated in the special verdict.” 

In the case of Munford vs Wardwell, 6 Wallace 432, 
the same learned justice speaking for the court said: 
‘By leave of the court such a verdict may be prepared 
by the parties, subject to the correction of the court, 
and it may include agreed facts in addition to those 
found by the jury. When the facts are settled and the 
verdict is reduced to form, it is then entered of record, 
and the questions of law arising on the facts so found 
are then before the court for hearing as in case of a 
demurrer.” : 

In Hodges vs Easton, 106 U. 8S. 408, the judgment in 
the court below was based ‘‘upon the special verdict of 
the jury, and sacts conceded or not disputed upon the 


treal.”” ‘This court quoted, with approval, the language 


of Chief Justice Marshall in Barnes vs Williams, to 
the effect, that every essential fact necessary to a re- 
covery must be found in a special verdict, and held 
that a judgement founded partially on a special verdict 
and partially on conceded facts could not be sustained, 
and sent the cause back for a new trial. 


In an early English case, upon which many Ameri- 


can cases have been based, the following language is 


"ASG, ESI ar sa amit Rec: Ne ge 


~~) 


used: ‘There is nothing more settled than that the 
court can intend nothing in a special verdict but what 
is found by the jury, Hob, 262 (who was as great aman 
as ever lived) expressly to this purpose, and there is 
this very good reason for it, the rule of law would 
otherwise be inverted, for ad quaestionem factti non re- 
spondent judices, ad questionem juris non respondent 
juris non respondent juratores 1 Just 556, therefore we 
are of opinion there is not snfficient matter found upon 
this verdict to intend this a good recovery.” 
3 Witham vs Earl of Derby, 1 Wilson 55 (1744). 
:* Justice Coulter in Wallington vs Dunlap, 14 Pa. St. 
32, (1850) speaking forthe court says: ‘I apprehend 
there is no reported case, of any authentity, where the 
court have gone beyond the facts found in the special 
verdict, for it is the province of the jury to’ judge of 
the facts, and the province of the court to disclose the 
law on the facts so found. The undisputed facts ought 
to have been incorporated into the special verdict 
and whena special verdict is given, the court ought to 
confine its judgment to the verdict. * * * * But 
this special verdict is so defective and erroneous, and 
the judgment so anomalous in being entered partly on 
the verdict and partly on what are called undisputed 
facts, that we must do what has often been done before. 
reverse the judgment, and send the case back fora 
new trial.” 

2 Tidd’s Practice 897. 

IT. 

This is-an action in ejectment in which plaintiff be- 
low sought to recover the possession of the property in 
controversy as ‘‘the owner in fee,” and in the third 
defence in the answer such ownership is denied. This 


a 
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| : case, therefore, isa strictly legal action to recover real 
' * estate, or ejectment. 
In the federal courts, in an action of ejectment, a 
. recovery can be had only upon the strictly legal title; 
and an equitable tithe will neither support or prevent a 
‘tp recovery in such an action. 
Watts vs Lindsey, 7 Wheaton 15s. 
tm Bagnell vs Broderick, 13 Pet. 486-450. 
Fenn vs Holmes, 21 Howard 481-483. 
i Hooper vs Scheiner, 23 Howard 235. 
| Sheirburn vs Cordova, 24 Howard 423. 
Koster vs Mora, 98 U.S. 425. 
Langdon vs Sherwood, 124 U.S. 83. 
Johnson vs Christian, 128 U. S. 3882. 
™ ‘‘Any person having the equitable title to land can- 
not recover in an action at law on the ground that the 
legal or paper title is based upon fraud. The legal 
title must first be attacked and declared void by an 
action in chancery.” 
Walker vs Kynett, 32 Iowa 524. 
Johnson vs Christian, 128 U. S. 881. 
Bagnell vs Broderick, 13 Peters 450. 
ITT. 
The plaintiff in error traces one chain of his title to 
the premises in controversy, to Jane Y. Irwin, through 
% execution sale and sheriffs deed to E. J. Curson. That 
Jane Y. Irwin’s title passed to Curson on October 10th, 
1877, by virtue of the facts contained in the 26th find- 
N 


ing of the jury is, under the Nebraska code, incontest 
able. Sections 498 and 499 code, civ. pro. are as 
follows: 
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‘Sec. 498—If the court upon the return of any writ 


which any lands and tenements have been sold, shall, 
after having carefully examined the proceedings of the 
officer, be satisfied in all respects that the sale has been 
made in conformity to the provisions of this title, the 
court shall direct the clerk to make an entry on the 
journal that the court is satisfied of the legality of such 
sale, and an order that the officer make to the purchaser 
a deed of such lands and tenements; and the officer on 
making such sale may retain the purchase money in his 
hands until the court shall have examined his proceed- 
ings as aforesaid, when he shall pay the same to the 
person entitled thereto: agreeable to the order of the 
court.” 

Sec. 499—The sheriff or other officer, who, upon 
such writs of execution, shall sell the said lands and 
tenements, or any part thereof, shall make to the pur- 
chaser or purchasers thereof, as good and _ sufficient a 
deed of conveyance of lands and tenements soid as the 
person or persons against whom such writ or writs of 
execution were issued could have made of the same, at 
the time they become liable to the judgment, or at any 
time thereafter.” 


It is contended, however, and was so held by the 


Curson was wholly defeated by the facts contained in 
the 9th finding of the jury, which for convenience. we 
quote: 

“9th. That the confirmation of sale was set aside by 
the district court of Lancaster county, in which it had 
been made November 3rd. 1877, before E. J. Curson 
had made any conveyance to any one, and was never 


of execution or order of sale for the satisfaction of 


circuit court that this title while yet in the hands of . 
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afterwards confirmed.” A mere statement of what that 
court did and did not do on November 8rd, 1877, as re- 
cited in the sth finding refutes the idea that the title 
that had passed to Curson was thereby defeated. It is 
at once apparent that the state court did not set aside 
or attenipt to set aside the execution sale made to and 
consummated in Curson. That it did not cancel and 
annual or attempt to cancel and annu! the sheriff's deed 
to Curson; that it did not order or attempt to order the 
judgement creditor to refund to Cnrson the purchase 
money; that the only thing that it did or attempted to 
do was to open the order of confirmation for further 
consideration, and here we reach the end of all that 
was done orattempted by the state court. If the court 
meant to affect the sale, the sheriffs deed, or Curson’s 
rights in any way, it would have placed its intention 
beyond question by making orders expressive of that 
intention. The silence of the record on this question 
is conclusive of the fact that the state court regarded 
the sale, sheriffs deed and Curson’s rights thereunder 
beyond the power of the court to interefere. This is 
entirely consistent with a correction of the alleged 
error in the confirmatory order, which, while it would 
not restore the property, would preserve the right of 
reimbursement from the judgement creditor. If setting 
aside the order of confirmation in the case of a con- 
sumated execution sale operates to revest the title in 
judement debtor, its negative power greatly exceeds its 
affirmative power, because it is well established that 
making the order does not pass the title to the pur- 
chaser, and nothing but the proper deed will. Fiee- 
man on exections, § 3824, and it is held by the Nebraska 
courts, that a formal delivery of the deed is also essen. 
tial, Kingman vs Applegate, 20 Neb. 605. 
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An insuperable objection to such a result is that it 
invelves an innocent purchascr in the loss of his money. 
as well as the title to the property, as no provision is 
made tor its return. Even though vacating the con- 
firmaory order, rendered Curson’'s title fatally defective 
vet as no provision was made for the return of the 
purchase money, he would hold the legal title as secur- 
itv for the purchase money paid, and with the rights 
of a mortgagee in possession, ejectment would not. lie 
against him or his grantees. : | 

Brobst vs Brock, 10 Wall. 372. 
Oldham vs Pfleger, 84 IIl., 102. 

While the confirmatory order is essential tothe valid- 
ity of the Sheriffs deed, in the first instance, because 
made so by statute, when the sale is consumated by 
deed to an innocent purchaser it may be vacated with- 
out affecting the purchasers rights. 

Hunt vs Lanks, 38 Cal., 519. 
Vancampen vs Snyder, 3 How. (Miss.): 67. 
Cox vs. Nelson, 1 Monroe (Ky.) 95. 

The sale was made in the case of Sessions vs. Irwin. 
Curson was a stranger to that suit, a bona fide pur- 
chaser, as the record bears witness (26th finding), the 
only relation he at any time sustained to the suit, 
arose from the fact that he became purchaser atan éx- 
ecution sale there under, and when the Sheriff's deed 
was delivered and the purchase money was paid the 
confirmatory order was in full force. By becoming the 
successful bidder at the sale hé did not lose the char- 
acter of such a purchaser, otherwise there could be no 
bonafied purchaser in execution’ sales, and the law is 
settled otherwise bevond dispute. It is an old doctrine 


20 
independent of statutory aid and necessary to the pro- 
tection of parties that as respects third persons what- 
ever is done under a judgment while in full force is 
valid and binding upon the parties litigant, notwith- 
withstanding a reversal of the judgment. Curson and 
his grantees are entitled to the benefit of this doctrine. 

U.S. vs Bank, 6 Pet., &. 

Voorhees vs. Bank, 10 Pet.. 449. 

Gray vs. Brignardello, 1 Wall., 627. 

Grignons Lessee vs Astor, 2 How., 319. 

In Watson vs. Ulrich, 18 Neb., 186, where judgment 
had been taken on substituted service and the defend- 
ant after the lapse of four years obtained an order to 
show cause why the judgment should not be vacated 
and he be let in to defend upon hearing the return to the 
rule the judgment was opened, and thereafter the suit 
was dismissed without prejudice. The defendant then 
brought action to recover the property constituting the 
subject matter of the suit which by reason of the 
judgement had = passed into innocent hands while 
the judgment was in force ; the court says in’ censider- 
ing the right of the defendant to a restoration of his 
property under these circumstances that ‘‘the decree 
when rendered if the court had jurisdiction, is valid 
until set aside at least so far as bona fide purchasers of 
the property are concerned. And the order of the 
court permitting the defendant to answerand make lis 
defense is merely forthe purpose of determining the 
respective rights of the plaintiff and defendant, and 
does not affect innocent third parties : and the dismissal 
of the action will notaffect their rights.” 

And it makes no difference that the application to 
open the judgment ismade before the sale takes place. 
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Scudder vs. Sargent, 15 Neb., 102. 
In Fahinger, et al, vs Fahinger’ 14 Phil. (Pa.)—— 
On rule to show cause why a sheriffs sale should not 
be set aside after delivery of the deed, the court said. 
‘Where the justice of the case requires, the court may 
set aside a sheriff's sale after the deed is acknowledged, 
but vet remains in the hands of the sheriff. But this is 
the extent to which the courts havegone. After the 
deed is acknowledged and delivered the court has no 
jurisdiction to interfere.” 
To same effect. Shakespear vs Fisher. 11 Phil. (Pa.) 
* Zool. 

The facts contained in the 9th finding of the jury are 
insufficient in law to affect the title of Curson and his 
erantees, in that it does not appear that he was notified 
of the motion to vacate the confirmatory order. Every 
essential fact must be found. this was an essential fact: 
Whatever Curson’s relation to the confirmatory order, 
it was in force when the deed was made and delivered. 
His rights under the deed and order were thereafter 
beyond the reach of the direct or indirect jurisdiction 
of the court without notice: the vacating order having 
been made without notice to him was void as to his 
title. 

Osborn vs Cloud. 23 Ia. 28s. 

Wright vs M’Lain. 3 Ia. 241. 

Lyster vs Brewer, 13 Ta. 461. 

Toler vs Ayers, 1 Texas 398. 

MeKkinney vs Jones. 7 Texas 59s. 
Williams vs Cummines, 4 J. J. Marsh 637. 

Nor can notice be prestumed. Tf to vacate the con- 
firmatory order operated to defeat Curson’s title. the 


IQ 


court was exercising a jurisdiction on motion which in 
the ordinary course of common law and chancery prac- 
tice is only exercised upon formal issues and trial, and 
would be a summary proceeding in which the records 
of a court of general jurisdiction, and if the record, 
then the findings, must show affirmatively every fact 
essential to the exercise of that jurisdiction. 

Thatcher vs Powell et al., 6 Wheat. 119. 

Galpin vs Page, 18 Wall. 350. 

State Bank vs Marsh, 5 Eng. Rep. 129. 

McKinley vs Williams, 7 Texas 598. 

But we are told in the opinion of the circuit court 
(record 23), ‘t That one purchashing at an execution sale 
submits himself to the jurisdiction of the court as to 
matters affecting that sale.” Attention is called to: 

Phillips vs Dawley, Ist Neb. 320. 

Bank vs Green, 10 Neb. 134 and 

Gregory vs Tingley, 18 Neb. 322 in support of the 
doctrine. To what extent it is claimed the jurisdiction 
is acquired over the purchaser, we are not advised in 
the opinion or the citations. If the alleged jurisdiction 
empowers the court to accept the money of the pur- 
chaser at execution sale and destroy the vended title 
on the faith of whicn it was paid without protection to 
the purchaser, as in the case at bar, the doctrine is both 
novel and dangerous. If the citations are examined, 
it will be found that they both fall short of supporting 
the doctrine of the opinion, and are not properly pre- 
cedents in the case at bar. Phillips vs Dawley, cited, 
was a sale of attached real estate, the plaintiff being 
the purchaser, the sale was reported and confirmed, 
but the sheriff omitted to make to the purchaser a deed: 


Ht) 


four years afterward the plaintiff in the action pro. 
cured a rule on the then sheriff to show cause why he 
should not execute to the plaintiff a deed for the ven- 
ded premises. In return to the rule the sheriff showed 
that since the sale and confirmation he himself had 
purchased the property from the judgment debtor. 
It was in passing upon the question whether the plain- 
tiff under the forgoing facts was entitled to a deed of 
the vended premises from the then sheriff that it 1s said 
the novel doctrine was born. It is apparent that no 
such doctrine could be the legitimate offspring of this 
cause, because the pprchaser was the plaintiff, who set 
the court in motion and over whom the court already 
had jurisdiction in the case generally. But even the 
dictum of the court announces no new doctrine nor 
does it support the opinion. It says: ‘‘A party to the 
sale, may appear before the court, and if any mistake 
has occurred may have it corrected. The purchaser 
therefore becomes a party in interest, and if he acqui- 
eces in the report, he is deemed to adopt it. and is 
bound by a decree of court confirming the sale.” 


Nor is the opinion better supported in Bank = vs 
Green, 10 Neb. 130.) The mortgaged property in this 
case was solid under decree of forclosure to Bank, the 
plaintiff in the case, on report of the sale it was con- 
firmed by the court. To the order of confirmation ex- 
ception was taken and SUPersEd Es hond filed, and the 
case so far as that order was concerned. removed to the 
supreme court where it was reversed. On remand from 
the supreme court the sale was set aside, and the plain- 
tiff ordered to restore the property to the defendant: the 
plaintiff claimed. to have sold the property to a third 
party, and took exception to the order to restore the 


3] 


property which he removed to the supreme court, and 
it is in passing upon this order to restore the property 
that had been conveyed to the plaintiff while the con- 
firmatory order was suspended by supersedeas bond, 
that language is used which is supposed to support the 
circuit court’s opinion. The sale in question was In 
pursuance to a decree of forclosure, and known asa 
judicial sale proper between which and execution sales 
a marked distinction exists. Freeman on executions, 
Yd ed. § 811, says: ‘‘It must be remembered there is a 
vast difference between execution sales and those made 
under decrees of Chancery or probate courts in respect 
to the rights of the purchasers and the powers of the 
courts.” ‘The supreme court of Nebraska recognizes the 
same distinction. In Bachler vs Webb, 11 Neb. 428. 
the court says, ‘‘ when in the course of such litigation 
(equity) or settlement it became proper to sell real 
estate under the direction of the master, commissioner, 
or trustee—virtually under the direction of the court— 
every bidder at such sale was held to submit himself 
for the purpose of sneh sale and purchase, to the juris- 
diction of the court, and every question arising between 
different bidders, or between the court and any bidder, 
would be settled by the court on the same principles, 
and this care and over-sight of the court was often ex- 
tended to the compelling of the purchaser to comply 
with the terms of his bid, and on the other hand to 
relieve him therefrom in cases where from any cause if 
were inequitable to enforce them.” * * * * ‘It 
will thus be seen that while the statute provides that 
sheriffs sales shall pass under the scrutiny of the court, 
vet it falls far short of making them judicial sales in 
the well understood sense of those terms. Had it been 
the intention of the legislature to abolish the distine- 
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tion between sheriff’s sales and judicial sales, I think 
it would have provided that the powers and duties 
heretofore exercised by courts of equity in confirming 
and setting aside sales of real estate by masters and 
commissioners should thereafter prevail in all cases of 
sales by sheriffs on execution.” Keeping this distinc- 
tion in mind, the opinion in Bank vs Green cannot be 
made a precedent in the execution sale under consider- 
ation. Yet the language in Bank vs Green above does 
not support the circuit court’s opinion. The court 
there says: ‘‘We do not fail to recognize the doctrine 
that all rights acquired under a judicial sale, made 
while the judgment is in force, should be protected, 
yet it must be understood that the doctrine is properly 
applicable only when the power to make the sale is 
clearly given.” * * * * ‘One of the objections, 
indeed the principal one, to this order restoring to 
Green the property sold under the decree of forclosure 
is. that the plaintiff, who is the buyer, has since con- 
veyed it to one Lee, who, it is claimed,-is an innocent 
purchaser. 


It is unnecessary here to decide whether, under the cir- 
cumstances of this case, it were possible for Lee to have 
been an innocent purchaser, and as such to have ac- 
quired rights respecting the property superior to those 
of the plaintiff. Wo such question is presented in’ the 
record, and we must treat the case as one concerning 
the plaintiff and Green alone.” The last case cited in 
support of this opinion is Gregory vs Tingley, 18 Neb. 
$18. This opinion affirms on appeal an order of the 
lower court which compelled the purchaser of premises 
sold under a decree of forclosure, a judicial sale proper, 
to complete his purchase by the payment of the pur- 


chase money under circumstances peculiarly appropriate 
to the exercise of such jurisdiction. This was not a 
new exercise of power over the purchaser at judicial 
sales by courts of equity. We assert with confidence 
that the books will not show a case where this or a like 
power has been exercised in the case of an execution 
sale. Under the Nebraska authorities these cases 
where the power of the court in judicial sales proper 
were under consideration cannot be relied upon as 
precedents in execution sales. 


The plaintiff in error knows of no case that substan- 
tiates the doctrine of the circuit court’s opinion, that a 
court can by summary proceedings annual the title of 
innocent purchaser at execution sale when consumated 
by the execution and delivery of the deed without no- 
tice to the purchaser, and without making provision for 
the return of the purchase money; much less without 
an order for that purpose. 


It is conceded the court had power to vacate its 
orders during the term, and by sec. 602 of the Nebraska 
code, unnecessary here to be quoted the court, is em- 
powered to vacate or modify its judgments or orders 
after the term for any one of nine different reasons, for 
which application may be made, as provided by see. 
609 of the code as late as three years after judgement. 
If the court can reach an innocent execution purchaser 
at any time after confirmation and delivery of deed, it 
can do so at any time within three years after the con 
firmatory order. Such a doctrine would be a practical 
bar to bidders at execution sales, and work exceeding 
injustice to debtor and creditor, and is not supported 
by either principle or authority. 
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IV. 

The plaintiff in error tracesa second chain of his title 
to the premises in controversy to Jane Y. Irwin 
through her conveyance to John P. Lantz by her at- 
torney in fact. William T. Donovan, for the eonsidera- 
tion of $1,000.00 (29th paragraph verdict). The jury 
find that Donovan held such a power of attorney (4th 
and 2sth paragraphs verdict.) from the Irwins to make 
conveyance when Scott Boyd and Lamaster should 
make sales. but it was not found thatthe power to Don- 
ovan to convey was limited on its face to sales made by 
Scott Boyd and Lamastor, nor can the contrary conclu- 
sion be fairly drawn from the verdict. The jury find 
that the power Was executed by conveyance to Lantz 

the 25th day of October, 1879, and that the deed 
was recorded on the same date (29th paragraph verdict). 
About a month subsequent to this conveyance, the 
power to Donovan was revoked without any finding as 
to cause of revocation. But the revocation of the 
power after if bad been executed by conveyance to 
Lantz. could not effect tis tithe, nor could a knowledge 
of such revocation affect the plaintif— in error who 
held by mesne conveyances under him. Although the 
conveyance by Donovan may have been fraudulent abuse 
of the power, vet the mere fact that the power was subse- 
miently revoked, had no tendency to prove such fraud. 
anda knowledge of such revocation would not there- 
fore operate to put plaintiff in, error upon enquiry. 
There is nothime in ‘the findings tending to impeach 
the bona fides of the latter. It is true that paragraph 
toOof the verdict finds that Join CC. Deputron is the 
brother-in-law of S. W. Little. and that there is no 
proof of any consideration paid by Deputron to Little 


or such conveyanee. The findings do not sav what 


conveyance is here referred to. 


If to the premises in 


controversy, itis only necessary to refer to the 87th 


paragraph of the verdict, where it 


is expressly found 


that Deputron paid Little $10,500.00 for the premises in 
controversy. If there was no proof of any considera- 


ation, how could the jury find the consideration to be 
$10,5000.00. The plaintiff in error is entitled to the 
benefit of this finding. There is nothing in the law 
which forbids a man dealing with his 
nor that will raise a presumption against the bona 


brother-in-law. 


fides of a transaction because of such relation. There 


is nothing in the findings that can be construed. to af- 


fect the bona fides of the purchase by 


the plaintiff in 


error, and he is entitled to all the protection the law 


accords such a purchaser. 


It is also true that the 


verdict finds 


for what pur- 


pose the pewer of attorney was given, but it is not 


found that that puopose is indicated by 


anything on 


the face of the power, nor is it found that the plaintiff 


in error had any knowledge or suspicion of such = pur- 


pose, or that he knew of 


the 


existence 


of the Scott 


Boyd and Lamaster contract (2nd paragraph of verdict). 
Or that the deed to Lantz was not made pursuant toa 


purchase made through these last named gentleman, 


and therefore pursuant te the purpose for which the 


power Was given, as found by the verdict. The consid- 


eration for the conveyance to Lantz is still retained by 


Jane Y. Iywin, her agents or attorney iu fact, and no 


attempt to.repudiate the conveyance appears to have 


heen made, unless the revocation of the power or the 


transfer to the defendant in error is to be so regarded. 


There being no finding to that effect, no.such presump- 


tion can be indnigvged. On the other hand, he who con- 
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tends that a deed executed by his attorney, under a 
power to convey is invalid for matters not apparent on 
its face. on him rests the burden of sustaining that 
contention, and every presumption will be indulged to 
apport the valid execution of the power. 
| Greenlief on Evidence, 12 Ed. (Redfield’s) See. 
+t) 
Phillips on Evidence (4th Ed. Cowen «& Hill's 
Notes.) Marginal Pe. 605. 
(‘lements vs Machebouf, et. al., 92 U. S. 418. 


fn any event, Donovan was authorized by his power 
to convey when Scott Boyd and Lamaster had effected 
sale. No finding is made that this conveyance was — . 
tmade pursuant to such sale, and the plaintiff in 
rhada right ina law to prestine that every condi- 
tion necessary tothe valid execution of the power exist. 
d. ** Whenever the very act of the agent is authorized 
by the terms of the power, that is, whenever by compar. 
ne the act done by the agent with the words of the 
ower, the act is in itself warranted by the terms used, 
whoactis binding upon the constituents, as to all 
persons dealing in good good faith with the agent: 
wh persons are not bound to inquire into the facts 


alinmeade 

President &c. vs Conner, 37 N.Y. 820. 

The conveyance by Donovan cannot be attacked for 

ric ini citi action “it law 

Walker us Kynett. 32 La. 524. 

Bacneill vs Broderick, 13 Pet. 450. 

Johnson vs Christian, 128 U. 8. 31s. 

Phat the plaintiff in ejectment must in all cases 

prove a lewal title to the premises in himself at the time 


les 


ed 


of the demise laid in the declaration, and that evi- 
dence of an equitable estate will not be sufficient for ¢ 
recovery, are principles so elementary, and so familiar 
to the profession, as to render unnecessary the citation 
of authority in support of them. Such authority may, 
however, be seen in the case of Goodtitle vs Jones, 7 
T. R 49, of Deo vs Wroot, 5 east 132: and of Roe vs 
Reade, 9 T. R. 118. This legal title the plaintiff must 
establish either upon a connected documentary chain 
of evidence, or upon proofs of possession of sufficient 
duration to warrant the legal conclusion of the = exist- 
ence of such written title.” 

Term vs Holme, 21 How. 418. 

Montejo vs Owen, 14 Blachford 3824. 

Here there was no restraint or limitation on the face 
of the power. Nothing to apprise one dealing with 
the attorney or the title conveyed by him, that the con- 
currence of any other person or persons, was requisite 
to enable him to convey. 

[t does not appear from the findings that the rela- 
tion of Scott Boyd and Lamaster to: the Donovan 
power of attorney appeared anywhere upon a_ public 
record from which the plaintiff in error or his grantors 
would have been put upon enquiry. The case therefore 
falls within the familiar rule that an agent has all the 
power which appears te be conferred upon him, and 
that as to persons dealing with him upon the faith of 
such appearance, these apparent powers cannot be lim- 
‘ited by any secret intent or instruction by his pricipal. 
We insist that proof that such a limitation existed. 
that the grantors of the plaintiffin error knew of it. 
or that the conenrrence of Scott Boyd and Lamaster 
was fraudulently procured, can only be pertinent in an 
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ing, We insist that the imprint of an official seal of the 
county treasurer was not required to make a tax deed 
valid under the revenue act, as it existed at the date of 
the execution of this deed, December 15th, 1871, as 
reference to the statutes then in force will clearly show. 

The first paragraph of sec. 60, revenue act, 1860, vol, 
1, complete session laws of Nebraska 740, provides, 
that, ‘*such conveyance shall be executed by the coun- 
ty treasurer, under his hand and seal.” The supreme 
court of the state of Nebraska held in Gue vs Jones, 
25th Neb. 634, that the seal referred to im the forgoing 
act, was an official seal of the county treasurer. The 
uncertainty of the meaning that should be given to the 
use of the word sea/ in that act must have been early 
called to the attention of the Nebraska legislature, as 
also the further fact that no official seal was provided 
for the office of county treasurer any where in the 
statutes, nor yet, what should be the nature of sucha 
seal, and that the county clerk was the custodian of 
the only official seal of the county, because the legisla- 


ture of 1864 remodelled and expressly repealed the act 


of 1860 from which the forgoing paragraph is quoted. 
In the first paragraph of section 72, revenue act, 1864. 
vol. 1. complete session laws of Nebraska, 864, the leg- 
inlature use the following language as to the execution 
by the treasurer of a tax deed in lieu of that above 
quoted from sec. 60 of the act of 1860, viz: ‘* Such 
CONVEVAHCes shall be executed ly the county treasurer 
under his hand and the execution thereof shall be 
tte sted bi the COUNTY cle rh. mith the COUNTY seal.” The 
act of 1864 was amended in 1866, but this clause quoted 
from the act of 1864 remaimed unchanged in the act of 
IS66. sec. TZ. vol. 2, complete session laws of Nebraska 


111. The revenne act of I866. was repealed by the 
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revenne act of 1869. but the clause quoted from act of 
Isd providing for the execution of a tax deed was con- 
tinned in its exact language Sec, OS ven. statutes of 
Nebraska. 098. The revenue act of 1869. including the 
manner in which thie COUTTS Treasurer should execiite ¢ 
tax deed as quoted. remained in force until 1879, when 
the act of 1860 was repealed, and the manner in which 
the county treasurer should) execute a tax deed as 
theretofore existing was changed so as to indicate that 
the county treasurer was thereafter required to accom. 
pany the execution of a tax deed with the impress of 
an official seal. See. 127 compiled statutes, 1885, of 
Nebraska. 513. The first clause of this section proviees 

‘the deed so made by the county treasurer under the 
atticial seal of lis office.” ete. The fact that the act of 
i360 orovides that “‘such convevance (tax deed) shall 
be executed by the eounty Treasurer nnider his hand and 
veal” and that the act of 1864 repealed the act of 1860. 
and provided that ‘such conveyances shall be executed 
1y\ fhe COUNTS tTreastrer nde? his hand. and the CXC CTHI- 
tion thereof shall be attested) by the county clerk with 
the county seal.” which last quoted language was con- 
tinned in force as the legislative eXPTeSsSiOn throughout 
all the revenue acts from 1864 to 1879. is conclusive 

lence that the legislative intent from 1864 to IS70 
vas that no official seal was required to accompany thi 
signature of the county treasurer in the execution of a 
— 

By section 104 of the revenne act of 1869. general 
tatutes of Nebraska. 982. the act under which the 
deed tn question was executed, a tax deed is made prima 
acie evidence of the recularity of every step leadine 


delivers whieh section js Tom) 
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> 
long to quote here. Section 105 same act, cen. stat. 
938, provides that ‘‘any person or persons, or county, 
purchasing any lands or town lots at any public or pri- 
vate sale for taxés levied on lands sold under the pro- 
visions of this act, shall after a lapse of three years 
from the time of recording the treasurer’s deed therefor, 
acquire a complete and perfect title thereto, and all 
persons Claiming title to any such lands or lots, shall, 
after the lapse of three years from said date be de- 
harred from commencing or sustaining any action in 
any court of this state to recover possession of the same, 
and the courts of. this state are hereby prohibited from 
entertaining or sustaining any such action.” That the 
deed in question was followed by the requisite posses- 
sion to give the plaintiff in error the benefit of this 
section is made conclusive by the findings. 
The 28rd paragraph of the jury’s verdict shows that 
the plaintiff in error and his grantors have paid the 
taxes on the land in controversy since it was patented 


by the government, and where the title under the tax. 


deed fails the purchaser and his grantees have a statu- 
tory lien on the premises that may be forclosed as a 
mortgage. See 


Merriam vs Hemple, 17 Neb. 845, where the stat- 
ute is quoted and construed. If the deed fails to con- 
vey a valid title, stili the plaintiff in error would be in 
possession with a valid lien. In other words, possession 
with an interest, and like amortgagee in possession, 
ejectment will not le. 


Section 6 of the code of civil procedure provides, that 


‘an action for the recovery of the title or possession of 


lands, tenements or heriditaments can only be brought 
within ten years after the cause of such action shall 
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an annalysis of the findings 
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mong. those claiming under 
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| quarter cy] the soutl- 
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eraph that up to the year 1876, or within eight years 
of the beginning of the suit, it was *‘open, vacant and 
unoccupied, except by the city as a pest house, and was 
used asa common.” It was this tract that was covered 
by the tax deed of December 15th. 1871. But by the 
35th paragraph the jury find that one Hickman entered 
into the possession of the tract in dispute in 1873, as 
stub-lessee of Boges, a lessee of Brock under the tax 
deed, paid rent for the same and continued in its occu 
pancy for about two years. By the 25th paragraph of 
the special verdict, it is found that S. W. Little entered 
upon the tract in 1876, at the termination of the period 
mentioned in the 11th paragraph, at which time, it is 
found by the 2ist and 22d paragraphs that Boges and 
his lessee, who it is said had ‘‘down to that time ex- 
ercised mixed possessions of said premises, yielded their 
mixed possessions to said Little.” and that said Little 
continued in such “*mixed possession,” erecting wind 
mills, fencing, improving and planting the same to 
trees and hedges (25th paragranh) until he turned the 


samme over to his erantees. 


Now the question is, with whom or how was the pos: 
sion of the tract in dispute mixed. It is wholly distinet 
from the other tracts mentioned, was held by instru- 
ments constituting at least color of title. deseribing it. 
and not describing the other tracts and no one repre- 
senting the the defendant im errors claim of title is 
found to have ever been in possession of it or any por- 
tion of it. Is it not a reasonable construction that if 
the jury had intended to find that the defendant's pos- 
session of this tract was imterupted they would have 
done so distinctly, as in case of the tract deseribed in 
the 10th paragraph. That the use of the word mixed 


interruption or that the 
in parts by rival claimants, is fur- 
use of this term in the 3sth para- 
Samuel W. Little delivered to 

mixed possession of the premises 
the said John CC. Deputron 


has held the mixed possession of 


only meaning they could have had in 


that he occupied a portion of the 40 


he remamader of w bye I) Wales occupied 


pon of SS W. Little. 


<ay in the 24th paragraph that on 
Vay S73. Charles T. Boves sub- 
lf of the south west quarter of the 
lndes the same in suit. toone DD. A. 
about that date “entered upon the 
fie same ete.. ‘all the wid north 
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and therefore, in the opinion of the jury further 
“mixed” Gilbert's possession with his own. And finally 
as tothe north half of the quarter section, which in- 
cludes all the land in dispute, the jruy find 86th = para- 
eraph of the verdict. 


That from May 31, 1874, continuously down to the 
time of the commencement of this suit, June 14, 1884. 
Charles T. Boges and Samuel VV. Little, and his 
and their lessees and grantees, wonder claim of title 
thereto held mixed possession of alltof the north half of 
the southwest quarter of section B4, town 10, range 6 
east. and no other person entered thereon under claim of 
title to any part thereof.” There, therefore, could have 
heen no mixing of the possession of this tract between 
rival claimants. The entry by Gco. Smith under the de- 
fendant in errors grantor (paragraph 34 of the verdict) 
was upon the southwest quarter of the quarter section, 
and not upon any lands covered by the tax deed of 
Dec. 15th, 1871. or the leases to Gilbert and Hickman. 
Which lands were held by a claim of title distinct and 
separate both in its inception and in the chain connect- 
ing it with the plaintiff in error, from that upon which 
this entry of Smith’s was made. The Scott, Boyd and 
Lamaster survey was completed more than ten years 
before the beginning of this suits. 


‘Where the purchaser of a lot upon receiving a deed 
therefore, erects a building thereon and enters into 
possession, and afterwards sells and conveys” the 
premises, a number of transfers of the property being 
thereafter made, and the buiidinge at times being va- 
cant, but no interruption by an adverse claim to the 
title of the occupant. Afe//d that the possession was 
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of section 24.-10.-6. (Record 1). The judgement awards 
the defendant in error’ a part of the north-east quarter 
of the south-west quarter of section 24,-10.-6, and being 
the premises in dispute, and = described, meted and 
hounded as follows viz: Beginning ata point in the 
centre of R street in said city of Lincoln, one hundred 
and fifty feet (150 ft.) east of the east line of seven- 
teenth (17th. street, thence east along the centre of R 
street six hundred (600) feet tothe centre of nineteenth 
(Mth) street: thence at rightaneles with R street, four- 
teen hundred (1400) feet: thence west parallel with R 
street seven hundred and fifty (750) feet to west line of 
the north-east quarter of the south-west quarter of 
said section twenty four 24) thence south along the 
west line of said north-east quarter of the south-west 
quarter of section twenty four (24) twelve hundred 
(1200) feet to the northwest corner of Leighton tract: 
thence east along Leighton’s north line one hundred 
and fifty (150) feet to Leighton’s northeast corner: thence 
south along Leighton’s east line two hundred (200) feet 


to the place of beginning. © 


After making forty-one special findings the jury con- 
cliudeed their verdict with the following words: ‘‘If 
the court is of the opinion that on these facts the plain- 
tiff is entitled to possession of the property in dispute. 
then we find for the plaintiff.” The pleadings deter- 
mine the property in dispute, and show it to bea gov- 
ernmental subdivision contamimne twenty acres. aD form 
a rectangle eighty rods. or 1.320 feet long by forty rods. 
or 660 feet wide. The Judgement describes an irregular 
tract the full sides of which are 1.400 feet in leneth 


north and south by 750 feet in wedth east and west- 


ln other words. the judgment includes two strips of 
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REPLY BRIEF OF PLAINTIFF IN ERROR. 


This Court Has the Same Right to Review the Jurisdictional Or- 

der of the Circuit Court Refusing :o Dismiss under Section 

5 of the Act of March 3d, 1875, that it had prior to the pass- 
age of the Act of March 3, 1887. 

At pages 4 to 7 inclusive, of the brief of defendant 


in error, it is attempted to be maintained, 


I it this court Nas no yurisaiction ‘Oo Tee 
] 4 4 1 1 4 + + . -~+4° ie - o~- 
the order o! e Circuit Court overruling an ap- 
; . + ' >*s . . ’ anes ie ° van: * t } — 
ation to dismiss tor want Of Jurisaiction, because Tne 
the Act of March 3d, 1 
, > a ~ * > | + t ‘ s* 7 ——_ 
st clause of Section 5 of the sAct Of March 3a, 1975, 
‘Oviding tor review in this court on writ Of error OF 
Dpeai ipplies Only to cases waere tne ( ircult ( ourt 
j } | a.” aia Reto > + 
Ss dismissed or remanded tne Case rrom tnat court. 
: - : . a sce ort ’ ¢ eat ey ‘ith 
mm this proposition we are caisposeda to agree with 
nsel for defendant in error. It 1s apparent from the 
Ording of Tt! ase ciause OF Section « Oj} the Act oy 
(S75, that the review there reterred to 1s con- 
} Lf Oraer LiSHIISSINGY OF TF manaing cases trom the 
. ty ] : - Be — = = 
a |g it ~ourt and nas no rererence to reviews whorere 
e Circuit Court refuses to dismiss, as in tne case at 
ies this express provision permitting writs oft errot 
‘ i ‘ 
; ; + - .% -= * - - : | Sie aie : 
Aavpped irom an tnteriocutlo;ry ordet or tne ( Ircult 
\ rt was necessary to enabie this court to review sucn 
raers ecause This ¢ rt had theretotore been con- 
i } Biss, 
‘ tO the review oF cases COmMmMNnegse up ON iNal JUuUCcdY- 
yf Oniyv 
> pene ] } . EP oer | : 
DOUL Li IS a Marked CGIstinction Detween the powel 
tf this court to review where tne case 1s an appeal 
Or writ Of error from an tnteriocutory order orf tne 
& rererT { f am | | Ty 1 ryey t +37 “1c - ' ' | carl ae = +}, 2 
—iCUIL WL! »L CACTIYV ili? CS }urisaiction and Where Lilie 
order of tne Circuit Court - refuses to dismiss, and 
olds the case which asses to final juagment or 
| | i . . 7 
lecree, and the order refusing to dismiss 1s made a part 
OL the record in the principal case which ts brought to 
Nis court Tor review 
5 oe IND iT — tended by counsei for aetendalil 
fl errol brie! Dp. os tO lat The OnNniV provision Tor a 
review in this court Of a 


fusing TO dismiss ror 
of Marcn 3d, 1875, 1s 
Act. And that said 
by Section ‘s) of the 


review in this court 


refusing to dismiss, c 


If the first conte 


° P 1 
error herein referred 


Want Of wrisdiction under the Ac 
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Act Of .Viarcn 3a, 1587, all rignt o} 
I the orders otf the Circuit Court 


** a | > % t “th _— “<> ~oy | 
eased to exI1St witn Said repea! 
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to 18 correcs wnicn we concede 
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then lta right of review in this court of the orders of 


the Circuit Court ref 
diction, existed prior 


Still Exists. 


using to dismiss tor want of 4yuris- 


to the Act of March 32d, 1887, 11 


It is conceded that Section 5 of the Act of March 


3d, 1875, remains in 


last clause. Therefo 
to dismiss a suit penc 
made to ay 
substantially involve 
within the jurisdictiot 


ypear “tna 


et icine tanehieis a anand : _— ] 
aces iorce and virtue, except tne 
re the dutv of the Circuit Court 


ling in that court, when it shall be 
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1 of said Circuit Court. or that the 
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parties to said suit haa been improperly or coillusivel) 


made or joined, eithe 


the purpose of creatil 


7 . .S fF } : . 
‘r as plaintifis or defendants. tor 


wa case cognizable or removeabie 


under this Act, is just as imperative as before the Act 


of March 3d, 1887. 


Also, as the last c 


March 3d, 1875, had 1 


of the Circuit Court 


OF JURISDICTION the 


orders in this court stil 


of March 3d, LOO7. 
which gave the plaint 


tainly took away nor 
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SECOND. 


Orders of the Circuit Court erroneously entertain- 
ing jurisdiction where the question has been raised in 
that court at any stage of the procedings will, under 
the Act of March 3d, 1875, be reviewed in this court if 
the case passes to final judgment or decree and the 
jurisdictional question is brought to this court with the 
principal case by writ of error or appeal, whether raised 
by plea in abatement or not. 


That portion of Section 5 of the Act of March 3d, 
1875, now in force, reads as follows: ‘“‘That if, in any 
suit commenced in a Circuit Court or removed from a 
state court to a Circuit Court of the United States, it 
shall appear to the satisfaction of said Circuit Court, at 
any time after such suit has been brought or removed 
thereto, that such suit does not really and substantially 
involve a dispute or controversy properly within the 
jurisdiction of said Circuit Court, or that the parties to 
said suit have been improperly or collusively made or 
joined, either as plaintiffs or defendants, for the pur- 
pose of creating a case cognizable or removeable under 
this act, the said Circuit Court shall proceed no further 
therein, but shall dismiss the suit or remand it to the 
court from which it was removed, as justice may re- 
quire, and shail make such order as to costs as shall be 
just.” 

By the language of this section, it will be observed 
that the provisions are general and applicable both to 
the equity and law jurisdiction of the Circuit Court. 

The duty of the Circuit Court is the same whether 
sitting asa court of chancery or as a court of law. 


i — e Pa, Si een f 


No form or method of raising the question is pointed 
out by the language of this section in either branch of 
the court. The terms used are of the most compre- 
hensive character. It does not seem to be material 
how it shall appear to the satisfaction of the Circuit 
Court. The only question is if it is made to appear. 
It is not necessary that it should be made to appear by 
the intentional act of either party, and if the court at 
any time or any stage of the proceedings, with or with- 
out application of either party, is apprised that its juris- 
diction has been wrongfully invoked, it is the duty of 
the court to dismiss. .isor is it left to the discretion of 
the Circuit Court, the terms of the act place it entirely 
beyond discretion, and when it is once made to appear 
that either of the parties to said suit has been improp- 
erly or collusively joined, the Circuit Court 1s directed 
by arbitrary terms to proceed no further therein, but to 
dismiss the suit. And if the Circuit Court shall refuse 
to dismiss, when the evidence shows that the case was 
collusively brought, this court will review its order and 


correct the error. 


it is purely discretionary, however, with the Circuit 
Court, if doubt is suggested that its powers have been 
improperly invoked how the question shall be raised, 
or the court be advised in the premises. Certainly the 
practice has not been uniform, since the adoption of the 
Act of March 3d, 1875, in the method of raising the 
question. This court has uniformly disregarded the 
form and given effect to the intended and comprehen- 
sive substance of the act. We will now proceed to ex- 
amine some of the authorities touching the method in 
which the question has been raised and the reviews 


thereof in this court. 


6, 


The question here raised came under review in the 
case of Williams vs. Nottawa, 104 U.S. 209-211, which 
was asuitatlaw. It does not appear clearly from the 
case as reported whether the issue was raised in the 
plea to the merits or not, but it is clear that it was not 
raised by a plea in abatement. The evidence from 
which it appeared that the suit did not really and 
substantially involve a controversy of which the Circuit 
Court might take cognizance of the majority of the 
bonds put in issue, seems to have been brought out on 
the trial of the merits of the case. In the Opinion the 
court says, touching the manner in which the jurisdic-’ 
tion should be questioned under the Act of 1875 at p. 
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gut whatever may have been the practice in this 
particular under the act of 1780, there can be no doubt 
what it should be under that of 1875. In extending a 


] 


long way the jurisdiction of the courts of the United 


States, congress was specially careful to guard against 


;, 7 
collusive transfers to make parties, and: imposed 


? ? 7 ° ° . . 
tne auty on the court, on its own motion, without wait 


4g > - A ¢ - 7] i ” ] = ” = 
g ior the parties, to stop all fturthet proceedings al 


lismiss.the suit the moment anything of the kind 


- qyurisdiction of the circu! 


t 4 earth mm? nw + “724 7 
LIWhnedad ON Mmaoi1o0808Nn to rem. 


; 


case goes to nnali 


. 23 3* 7 eon + 
court on writ ofl 


See M. C. & L. M. Ry. Co. vs. Swan, 111 U.S. 382. 
where the court says: “It is true that the plaintiffs be- 


low against whose objection. the error was committed, 
does not complain of being prejudiced by it; and it seems 
to be an anomaly anda hardship that the party at whose 
instance it was committed should be permitted to de- 
rive an advantage from it, but the rule springing from 
the nature and limits of the judicial power of the 
United States, is inflexible and without exception, which 
requires this court of its own motion, to deny 


its own jurisdiction, and in the’ exercise ol 
appellate power, that of | 
United States in all cases where such jurisdiction does 
he record on which 1 


i 


not affirmatively ; ar in 1 
the exercise of that power, it, is. called to act. 
On every writ of error or appeal, the first and fundamental question 
is that of jurisdiction, first, of this court, and then of the court from 
which the record comes.” 


‘-alf vs. Watertown. 
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no error. It is to be taken that both parties « 
trial by jury, and they are bound according! P 
2. Pr ston. 5 How.. 27S ; f ““} P ing j ° < A} aa 


224: Kelsey vs. Forsythe, 1d.. 86 TV) 

having bee n accord “] £ the Act f Ma 

Court has no power to eramine | r 

helorr ercepted fo durina the progress of t Lat »/ : _ 
iso: Kearney ws. Case | 
The Planters Bank. 16 Id... 250. 
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Chief Justice WAITE, giving the opinion, sa 


‘“ This is a ease tried and determined by the ¢ 
without the intervention of a jury. The record does 
not show any stipulation in writing waiving 
The errors assigned all relate to rulings of the ¢ »t 


the trial, excepted to at the time, and present 
bill of exceptions. The rule is well settled t] 
written stipulation WALVING a jury 1s not m « 
shown affirmatively in the record, none of the 


decided at the trial can be re-examined : 
error (citing Cuses }. 

Ln Bond vs. Dusti (1, Spread, Mr. Justice G £ 
the opinion said : 

* By the Act of Mareh 3, 1865, Ch. 86. See. 4 
enacted in the Revised Statutes, it is ps 
issues of fact in civil cases may be tried and det 
by the Circuit Court without the intervention of 
whenever the parties or their attorneys of record 1 
stipulation in writing with the clerk of the ‘ 
ing a jury; that the finding of the Court upon t fx 
shall have the same eftect as the vercdiet of } 
that its rulings in the progress of the trial, vy 
cepted to at the time and presented by bill of exceptions 

aa 


may be reviewed by this (‘ourt upon error or appea | 
Stat., 501; Rev. Stat., Sees. 649, 700. 

Before the passage of this statute, it had been s 
tled by repeated decisions that in any action at la 
which the parties waived a trial by jury and submitted 
the facts to the determination of the Circuit Court upo: 
the evidence, its judgment was valid; but that this 


ques TienTN 


elusive 


16 


that Court. No argument is necessary to convince this 


Court that such review cannot be had on a writ of 


error. | 
Section 1011 of the Revised Statutes provides : v 
‘There shall be no reversal in the Supreme Court 
* * * upon a writ of error * * for any error - 
of fact.” 
Section 649 (Rev. Stat.) provides : 
“The finding of the Court upon the facts, which may 
be either genera/ or special, shall have the same effect 
as the verdict of a jury.” 
Section 700 (Rev. Stat.) provides how a question of 
law may be raised and brought before this Court for 
review. There is no method of bringing questions of 
fact before this Court, by writ of error for review here. 
Only (1) questions of /aw which arise upon facts as _ 
found, either by the Court or the jury below, can be 
brought here for review, or (2) rulings of the Court in 
the progress of the trial, upon matters of law, which are 
excepted to at, the time and presented in a bill of ex- 
ceptions, or (3) questions of law which arise upon the 
pleadings—only such questions of /aw can be brought 
here for review on writ of error. 
Where, as in the present case, SO far as respects the 
petition or application to the Circuit Court, to dismiss 
the case, the finding of the Court is generw/ and, thus in- 
cludes mixed questions of law and fact, there is no 
method of bringing before this Court for review the °" <= 


questions of law which arise upon the facts'‘as pre- 
sented by the evidence. 
In the present case, as to the order upon the appli- 


cation to dismiss, there is, therefore, no question open 


18 


argument, it seems to us, can make this plainer; and 


we here leave the discussion. 


If, however, the Court shall find that we are wrong on 
all the foregoing propositions, and that the Court. can 
now re-try, as in an equity cause, the question of fact 
de novo as to whether the deed to the plaintiff WAS 
lusive, then we proceed to show, under the next head 
that in point of fact the conveyance to the plaintiff was 
not fraudulently and collusively executed to mak: 
cause within the jurisdiction of the Federal Court. Tl» 
next point in the brief (from pp. 19 to 54) is 
fined to a discussion of the evidence on this sulvect 
and toa reply to the brief of the plaintiff in erro: 
specting it, and may be entirely omitted by the ¢ ‘ 
if it concludes that it has no right to re-examine t] 
evidence and to re-tr\ the question oft fact tonnd and 
plied in the order and judeme nt of the Cirenit ¢ 
refusing to dismiss th. action tor want of] ju isclict 

THE WEAKNESS OF THE CASE present 
plaintiff in error on the subject of the jurisdiction was 
such, and so manifest. that the Cireuit Court 
and refused (as appears in the so-called f 
tions, Record, p. 39) to hear the evidences ~~ 
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side, and thereupon entered its order refusing to dismiss 
the cause. If this Court shall find that if 

and re-try this issue, and on such re-trial finds 

the result would be that ths Case would 7 


: fe | 
tor trial «/: this iss Phis of . 
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on this recore 


and judgemen* 


such convTeyane 


an«étained * : 
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af the Circ mr’ 


orrect and 


The que stion of the action being « lusi 
in the name of Rowena Young was not Se 
case until November 9, 1887 (R., 16 It is seen ¢ 
this action was commenced in ejectment on Jm 
1884 (R., 1), and the trial to the jury occurred Mare! ‘ 
3, 1886. The judgment was rendered December 17 
1888 (Record, p. 22). 
This lapse of ten years may explain the long si! 
of plaintiff in error, and his present solicitude that ¢ 
Court guard its jurisdiction against invasio! It was 
too late to bring another action when this quest 
jurisdiction was first started. and if this action fa 
fendant, who is a volunteer under a claim of title on 
nating, as we shall hereafter see, unde: 
conspiracy to defraud, is safe in the possessi 


fruits. : . 


(A) Inaccuracy of the opposing brief in ab- 
stract of evidence relating to the jurisdic- 
tion of the Court. 


Before entering upon the more formal disenss 
the propositions contained in the brief for the plaintiff 
in error it is deemed proper to notice some of t! 
accuracies which are found ther in. tonchime wl 
disclosed in the Record iD the way of que sti mt * : 
This we do at the outset for the purpose of s] 
the Court the unreliability of th: plaintiff's brief on th. 
subject. 

We shall not attempt a statement of al! oft] 
shall set forth some as specimens 

Take first, as a specimen of the incorrectn fF 4) 


brief \p. 4 as To what 1< diss lose j hy th R Q ’ ’ 


ae 


what is alleged to be the substances ot 4) , ly mo ty . ’ ’ 


~ rece — 


she had not. And that she had never been 


braska or seen the property in controversy 
Now turn to the Record, and reduce to a nat 
form her testimony, as found, beginning at page 61, and 


it will read as follows: My name is Rowena Young 


age, seventv:; residence, Zanesville, Ohio. . Wh» 


asked whether or not there was any agreement o 
derstanding that the deed of the land in controversy 


made to you (Rowena) June 10 (11), L884, by Jane } 


. : 
’ . 


Irwin, was not to be absolute, or to your sole use, s 


replies: “ It was to my sole interest ~ (R., 61). To thy 


next question, which is—‘* Who is the real owne 


| 
Yr 


land, or the interest in it, conveyed to you 
deed ?” She replies, “I am.” In answer to th 
question for what reason or how the land came to be 
conveyed to her, she answers: “ I had been advancing 
her (Jane) money, and had a_ share in it, besides, my- 
self, and the land I took to pay for what she owed ms 

(R., 61). In answer to the question how her share o 
interest in the land arose, she replies: “ The land was 
entered with money coming out of my father’s estate, 


belonging in part to me, being the joint fund of Jane 


and myself.” In answer to the question whether 


strangers had been to.talk to her since this ejectment 


suit was commenced, and asking her who they claimed 
| 


is" 


to be, and what was said, the substance of her rey 
(bottom, p. 61, and top of 62, R.), is, that 


‘she did not know who the first one that came was. but ly 
said he came trom Spangler and Finley's ; wanted to trad 
property in Zanesville for land in Nebraska; that sh: 
told him that she did not want to trade the land for 


: 
H 


any more property ; we had more here than paid well ; 


that he (her inquisitor), wanted to know what sh: 
valued her Nebraska land at. Her reply was $75,000 
He said that was too high; did not caleulate to & 


; 
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persons who so visited the witness. It will be seen, 
also (R. 58, folio 95), in the caption of the deposition 
of three witnesses examined on this occasion at Zanes- 
ville, that the attorney was the party who was present 
at the taking of Rowena’s deposition ; and that he care- 
fullv avoided, in his cross-examination, all allusion to the 
fact that he was that second person from Pennsylvania, 
who visited Rowena; and, also, that in his cross- 
examination of Rowena, he avoids all allusion to the con- 
versation he himself had with this witness previously 
to this deposition, and at the time he came to her 
as “from Pennsylvania ” ; and, after so omitting, by 
cross-examination of Rowena, to give her opportunity 
to have her say about his version of the conversation, 
he then goes upon the stand and gives that version him- 
self (R. 30 and 31), in which version he is not sustained 
by his cwn witness Atwell, whose testimony is in the 
Record, at page 27, folios 44-46. 

In the most important fact inthe case, to wit: the 
length of her ownership of her interest in the land, At- 
well (R. 28, fol. 45) swears that she told him in the 
morning of the same day of her conversation with this 
attorney that she got it (her interest in the land) by 
original entry, from the Government fifteen years ago. 

And, as throwing light upon the value of the evi- 
dence, by the attorney, of the conversation with Row- 
ena, it may be here remarked once for all, that said at- 
torney is presented to the Court as—first, an attorney 
of record, in acase between Rowena Young and his 
client, going to her for the purpose of obtaining evi- 
dence against herself without her being aware of the ob- 
ject of the visit; and, second, that he goes to her with 


the untruthful statement upon his lips that he comes as 
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is totally omitted from the abstract, to wit, ‘‘ State for 
what reason, or how, the land came to be conveyed to 
you ?” A. “ J had been advancing her money, and had 
a share in it, besides, myself, and the land I took to pay 
for what she owed me.” 

As another specimen of inaccurate abstracting from 
the record of important testimony, take the abstract of 
Atwell’s testimony, (page 5 of the Brief of plaintiff in 
error). The abstract there makes no mention of the 
following, the most material part, for the defendant in 
error, of Atwell’s entire evidence. At page 28, fol. 45, 
of the Record, Atwell says: ‘She said she got it by 
original entry from the Government fifteen years ago.” 

The abstract of the deposition of William P. Young, 


brother of Rowena, defendant in error, is on top page 


4. It omits to notice the following material things 


contained in the deposition of William P. (found at 
page 58 et seq of the Record). William swears, when 
asked for his knowledge of the financial ability of his 
sister Rowena, as follows: “ So far as I can answer, I 
know she (Rowena), has had money out on interest. 
ever since her father’s death, thirty-three years ago 
next January, and even previous thereto.” 

The abstract also omits to notice the fact that 
William swore, that it was the “common understanding 
in the family ” that such money was sent. 

The abstract (on page 4 of the brief) also omits to 
state, what is sworn to by William P., in answer to the 
question what he knows as to Jane’s owing Rowena, 
that he “ knew before, from’ what I had heard, that 
Rowena’s money had been used in the entry of this 


land.” 


The abstract (at page 4) also omits, what appears on 
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in the opposing brief, and bearing upon the question of 
alleged collusive institution of the suit in the Circuit 
Court, is, regarding the question of real interest in or 
ownership on the part of Rowena of the land in suit, 
and the question of assertion by her of such interest. 
The position of the opposing brief on this point is, in 
substance, that she (Rowena) never had, or claimed, or 
had knowledge of, any such interest. 

As to the time when Rowena first claimed that she 
had acquired the ownership of this land, it will be seen 
in the passage of evidence already quoted from witness 
W. J. Atwell (R., 28) that she, to Atwell, in a conversa- 
tion that occurred about May 17, 1887, and six months 
before the question of the collusive bringing of this 
suit was started by plaintiff in error, and, therefore, 
before Rowena could have known the importance of the 
hona fides of the deed to her of the 11th of June, 1884, 
asserted the following, quoted from Atwell: ‘ She (Ro- 
wena) said that she got it by original entry from the 
Government fifteen years ago.” 7 

So, on this point of ownership, it will be observed, 
her brother William testifies, speaking of the time when 
the deed to Rowena was made by her sister, that he 
“ knew before, from what I had heard, that Rowena’s 
money had been used in the entry of this land.” And 
that the land “‘ was conveyed in consideration of ‘his 
sister Rowena’s money, as I recollect” (R., 59, fol. 96). 

Then, on the same matter, as to the character of her 
interest in the land, observe that she swears positively 
that the conveyance to her by the deed of the 11th of 
June, 1884, was a real, bona fide conveyance of an ab- 
solute interest to her. This appears by the following 
question and answer (fol. 99, R., 61): 7 


“@. State whether or not there was 


or understanding that the deed of tly 
versy made to you June 10th (11), 184 
Irwin, was not to be absolute or to yours 


‘A. It was to my sole interest. 


‘: (). Who is the real owner of thr 
terest in it, conveyed to you by that 
am.” 


‘*(. State for what reason or how t! 
conveyed to you?” ‘A. I had be 
money, and had a share in it. 
land L took to pay for what she o im 

“(. You say you had 7 
state how that ed a: a 
with money coming out of my father’s estat 
in part to me, being the joint fund of J 
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In answer to the question in cross- 
folio 108), 


troversy, 


“You never have cl: 
but merely that you are interest 
as Mrs. Irwin,” she says, A. 
her share out.” 

Then, at folio 101, R. 62, 
tion with “ the man from Pennsylvania 


told him I had always had an interest in it si 


Im narrating le! 


bought.” 
Then, at the bottom of page 62, fi 
Record, when asked how much money she had o 


father’s death 
‘© T ouess I had about a dollars : 
r 


Welch and Miller who had 


or loaned, at the time of her 
thousand 
the names of 
money. 

She becomes somewhat indignant at being 
Wilson how she got the thousand dollars ; 
(fol. 103, R. 63) 
My father gave it 


time, and I always had been saving.” 


got it honest. to me 


‘ 
j 


some 


she ~~ l= 
and rive 
yr 


“Well, that is a pretty question. 


ask« a by 


and replies 


from time to 
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Then, at folio 103, R. 63: “Q. You have kept this 
money out at interest all the time, or reloaned it when- 
ever it was paid in, have you not?” ‘A. Yes, sir.” 

And also at R, 67, folio 109: ‘‘ Before father’s death 
this | home] place had been kept as a hotel for 25 years. 
After father’s death my brother and I[ kept it as a 
hotel.” 

At folio 106, R. 65, it will be seen that Rowena testi- 
fies, that a portion of her father’s land, which descended 
to his children, was still owned by herself, Rowena, her 
brother William and Mrs. Irwin ; and this fact if it were 
not true, could have been, but it was not, contradicted. 
So that here is an interest still held in common by 
Rowena and her sister Jane in the home farm, such as 
she swears existed in the Nebraska purchase of the 
120 acres in 1862, in the name of her sister Jane, but 
which she says was really for the benefit of herself and 
Jane. 

That this land was entered in the name of her sister 
in 1862, appears in the following words at fol. 26, R. 
17, as alleged by DePutron in his petition to dismiss 
the suit as collusive: ‘The land in controversy herein, 
with other lands, amounting in all to 120 acres, were 
patented to the said Jane Y. Irwin on the 15th of De- 
cember, 1862.” 

We submit now, in view of this affirmative testimony 
from Rowena Young and William P. Young, that the 
testimony establishes clearly, and, in the absence of 
countervailing proof, conclusively, that this deed of 
June 11th, 1884, was honestly made, for and in con- 
sideration of the ownership that had attached in the 
120 acres of land from the time of said purchase in 


1862; and that it was in the highest and best sense 
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honest, because in the nature of a setting off or parti- 
tion, between two sisters, of the sister Rowena’s part 
of the 120 acres, to wit, the 40 acres of land, covered by 
the said deed of the 11th of June, 1884. 

We now turn to notice some of the evidence attacking 
this deed. These objections are catalogued on pages 
18 and 19 of the opposing brief. 

The first objection is “the total want of knowledge 
on the part of Rowena of the condition and location of 
the land.” 

In regard to this total want of knowledge on the 
part of Rowena, the following things are to be observed : 

Ist. That she was an old woman, unused to travel ; 
that, so far as her relations to her sister Jane were con- 
cerned, they were always agreeable and confidential. 
Jane and she had retained in community their interest 
in their father’s land at Zanesville ; they had confidence 
in each other; and there is no reason why Rowena 
should have in detail acquainted herself with this tract 
of land before it became valuable. She swears (R., 61, 
fol. 100) that in her talk with Atwell, on the 17th of 
May, 1887, she valued this land at $75,000. 9 This in- 
dicates she then knew something about the value of the 
land. At folio 100 she swears that she told “the man 
from Pennsylvania” (defendant’s attorney) “that she 
always had an interest in it since it was bought ;” thus 
affirming, touching the land, the truth regarding her 
interest and how it arose. 

2d. She swears (at fol. 104, R., 63) that she guessed 
the land was bought from the Government “in eigh- 
teen hundred and sixty-some,” which was the truth of 
the matter. 

3d. In Atwell’s testimony (fol. 45, R., 28) he swears 
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that she said, that ‘‘sbe had some interest in the 160 
acres of land at Lincoln, Nebraska.” This shows that 
she knew about its location; swears that ‘‘she had 
never seen the land, and did not know just how it was 
located, but that her sister Jane Y. Irwin looked after 
it for her.” She said that she did not know whether 
it was platted ; and if it was platted, she had never 
seen any plat of it; but that she understood that at the 
time the City of Lincoln was laid out or platted this 
land was supposed to be worth one hundred thousand 
dojlars. She said she had got it from the Government 
by original entry fifteen years ago. 

Now, since it is true that her sister Jane and she 
were co-heirs to the estate derived from her father, 
and that Jane was competent to look after Rowena’s 
interest, and had shown ability in. managing her 
property ; and, especially, as Rowena was at great dis- 
tance from this land, was of feeble health, troubled 
with her spine, which affected her recollection, &ce. (fol. 
L08, R., 66), why should it not have been, as Rowena 
swears it was, that she entrusted the care of this prop- 
erty to her sister Jane, especially as it never acquired 
any great value until the location of the capital of the 
State at Lincoln, in 1867 ? 

This is, in substance, our reply to the assertion (bot- 
tom p. 18, Opposing Brief) that she was in ‘‘ total want 
of knowledge of the situation. condition and location 


of this property.” The allegation is wholly not so. 


II. The next allegation of fact, going to show that 
Rowena had no honest interest in the land, is num- 
bered two (near top p. 18, Opposing Brief), and is ex- 


pressed by the words: ‘ Theindifference of the grantee 
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and the activity of the grantor, in the prosecution of 
the suit.” 

The reply to this is, in substance, the same as the 
reply to the preceding allegation, numbered one, on 
the same page of the brief. 

The evidence pointed to in the brief for plaintiff in 
error (p. 32), as showing this indifference of the grantee, 
and the activity of the grantor, Jane, is the evidence of 
‘‘the man from Pennsylvania.” About the character of 
that evidence we have already remarked, so far as 
we care to (supra, p. 23 et seq.). 

In her testimony, Rowena surely shows no indiffer- 
ence, but a disposition to be frank and tell the truth, 
and vindicate her interest. Moreover, it was impossible 
that Rowena, at her age and condition of health, 
and at her great distance, should show activity in 
this suit, otherwise than she did show it, to wit, by 
allowing and having her sister Jane, who was near the 
place of the controversy over the land, and who was far 
more competent to attend to the matter for her than 
she was to look after it for herself. 

The same remark is true in regard to what is so 
much commented upon, to wit, her alleged reference of 
‘‘the man from Pennsylvania” (R., 62, fol. 100) and of 
Mr. Atwell, when talking to her about the land, to her 
attorney (R., 61, fol. 100), for information, or in regard 
to getting the land. It was evidently the part of wis- 
dom, as well as of necessity under the conditions, that 
she should refer such inquirers to her sister, who did 
have, in common with Rowena, an interest in the other 
portion of the 120 acres of land, of which that in suit is 


part. 
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III. The next matter of fact referred to as showing 
fraud, and that the deed of the llth of June was not 
honest, is ‘‘ the want, or total inadequacy, of considera- 
tion for the transfer,” as stated on page 18 of the 
opposing brief. 

Now, the reply to that is obvious and conclusive. By 
the testimony of Rowena and of William, it is proved 
positively that there not only was no want of consider- 
ation, but that there was a full consideration, in this, 
to wit, that the land was originally entered by the two 
sisters, with money furnished from the paternal estate 
coming to the two, and that the holding by Rowena, 
from 1862 until the time of this suit, was a holding in 
common in equity, although the legal title was in Jane 
And since there were 120 acres so bought and held in 
common, Jane well might convey the 40 acres covered 
by the deed of the 11th of June, to Rowena, her co- 
tenant and co-heir of her father. Indeed, any other con- 
duct than such conveyance, if the title in Jane had 
come to be threatened’ through litigation, would have 
been dishonest. In other words, Jane, as the holder of 
the equitable title of Rowena, had no right to allow it 
to be sacrificed, on account of any of the affairs of 
Jane, which did not in equity affect the interest of 
Rowena. Rowena, therefore, was, on the llth of June, 
1884, the owner of all appreciation in value that had 
come to the 120 acres of land, patented in 1862, includ- 
ing this 40 acres, which had, in fact, come from the 


location of the capital. 


TV. The next allegation of fact pointed to, at page 
18, opposing brief, in support of the attack upon the 


deed of the 11th of June, 1884, is numbered four, and 
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is in these words: ‘The grantor’s control of the prop- 
erty after the alleged transfer.” 

The only material act of control by Jane, after the 
transfer of June 11, which is pointed to and relied upon 
by plaintiff in error, is that control which is indicated 
by Exhibit 21 (R., 86) and Exhibit 22 (R., 87), the first 
being a Memorandum of Sale by Rowena, through her 
sister Jane, as her attorney in fact, to William H. B. 
Stout. 

It must further, in this connection, be carefully ob- 
served and kept in mind that there was, at the date 
when this $31,000 were thus secured to Rowena, no 
motive for making a collusive arrangement by which 
Rowena was to get $31,000. The theory of plaintiff in 
error assumes that this large amount was given to 
Rowena, and given, too, at a time when there could 
have been no motive for such a gift. For, at the date 
of this agreement of March 12, no attack had been 
made upon the deed, and it was utterly unanticipated 
aud unknown to the parties. The attack upon the 
bona fides of the deed was not made until November 9, 
1887 (R., 16). 

This memorandum of sale bears date the 12th of 
March, 1887, and the Power of Attorney by Rowena 
was executed at Zanesville, Ohio, on the 19th of March, 
1887. The circumstance that the contract was made 
by Jane on the 12th of March when there was no 
Power of Attorney in existence until the 19th of March, 
is pointed to as showing Jane’s power to make the sale 
without a Power of Attorney from her sister; and the 
further fact that the contract for the sale stipulates for 


the conveyance of any interest of Jane in the property, 


db 


/ 


as showing that tle deed of the 11th of June had not 


cut off all interest of Jane in the property. 


It will be seen (at page 37 of the Record) that Joseph 


R. Webster, one of the attorneys of record for defend- 


ant in error, was called by the plaintiff in error to 


testify as a witness. 


will be seen that said Webster drew 


At said page 37 of the Record it 


both of those 


papers, and drew them at the same time; that the 


negotiations for that sale had opened a week or ten 
days before said 12th of March (R., 37); that the way 


in which the contract came to have the date of the 12th 


of March was that it was signed on that day, but be- 


cause the Power of Attorney had not been returned 


from Rowena, at Zanesville. Ohio. no money was paid 
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or papers delivered until after the Power of Attorney 


had been returned, which was about the 25th of March 
In the evidence of Webster it 


L0owena, dated the 


(R., 38). 


that the Power of Attorney from 


also 


19th of March, was received at Lincoln and 


appears 


delivered 


to Jane before the said agreement was delivered to 


Stout, and before Stout paid any money. 


make it abundantly plain that the Power of Attorney 


e 


These facts 


rT 
a 


of the 19th, the Memorandum of Agreement of the 


12th, the delivery of the Power of Attorney, and the 


payment of the $500 were one transaction, conducted 


under the direction of Mr. Hall on the part of Rowena 


Young, and Mr. Webster on the part of Stout. 


It 


further appears by the testimony of Mr. Webster that 


the $500 went to Mr. Hall, the attorney for Rowena, 


and that he, Hall, applied it to the payment of the © 


costs in the three suits of Rowena; she thus 


getting the 


benefit of this $500 (R., 36, fol. 58; and R., 58, fol. 94). 


In regard to the provision in the memorandum (Ex- 


hibit 21) requiring Jane’s interest in the forty acres 
to be conveyed, which is pointed to by plaintiff in 
error as evidence that she retained an interest in the 
land after the deed of the 11th of June, the obvious 
reply is that the land was then in litigation; the land 
still stood in the name of Jane ; the memorandum spoke 
of the land as then in litigation; the result of that liti- 
gation was stipulated about in the memorandum ; hence 
it was evidently business prudence for Stout to require 
that Jane should unite in a deed for this land, especially 
as the Memorandum of Agreement provided expressly 
that itis to be made without covenants, and, there- 
fore, so far as Jane was concerned was to be a release 
of what the memorandum in fact showed she had no 
interest in, because she was to get no part of the pur- 
chase money. Again, it will be observed (page 39 of 
the Record, fol. 63), that Mr. Webster attempted to 
explain why Jane Y. [rwin’s name was inserted in the 
memorandum, and objection was made to his stating it 
by plaintiff in error; and, thereupon, the plaintiff in 
error rested the case. So that the opportunity to give 
the explanation by the man that was responsible for 
the introduction of Jane Irwin's name in this paper 
was cut off. | 

The result, therefore, of this history of said Exhibits 
21 and 22, and of said payment of said $500, and of the 
said covenant in said Exhibit, by which Rowena is 
made the absolute owner of the $31,000 in the event 
the sale is consummated, instead of making for the 
contention that this deed of the llth of June is collu- 
sive, really establishes, beyond reasonable controversy, 
the opposite. It so establishes the opposite, unless it 


can be imagined that Jane Irwin, seven months before 
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any question was made as to the bona jdes of the deed, 
with her eyes open and acting under the advice of 
counsel, would make, in writing, covenants that would 
render it impossible for her ever to receive a dollar of 
the consideration money for this land, which, it is 
alleged, she owned all the while after the deed of the 


llth of June, 1884. 


V. The next fact pointed to, as showing the deed of 
the llth of June to be fraudulent, is the relationship 
between Rowena and Jane. 

Of course the fact of relationship is not controverted, 
but that fact, instead of making against the integrity of 
this deed, is strongly, almost overwhelmingly, in favor 
of the bona fides of the deed. It is so simply because of 
the conclusively established fact that the deed of the 
lith of June grew out of and was made indispensable 
by the very fact of this relationship. They were chil- 
dren of the same father, from whom the home farm, 
still held in common, came, and from whom came the 
money that entered the 120 acres in 1862, and whereby 

towena had, along with her sister, an equal share in 
the whole 120 acres; and thus it came to pass that, if 
justice ever was to be done to Rowena by Jane regard- 
ing this 120 acres, the deed to Rowena must be made, 


and it was made. 


VI. The next fact pointed to (on page 18 opposing 
brief ), as indicating fraud in the conveyance of June 
11, is numbered six, to wit, that “The petition was 
neither signed nor sworn to by the nominal plaintiff, 
and even the answer to the petition of the defendant 


below was filed without any verification whatever.” 


The reference there is to pages 1 and 22 of the record. 


In regard to the non-oath of the plaintiff to the pe- 
tition (R., 1) the obvious and easy reply is, that the plain- 
tiff was in Ohio; the suit was in Nebraska, and the 
distance between the two was about 900 miles. The 
Code of Nebraska provides for the petition being sworn 
to in such a case as that by the attorney of the plain- 
tiff; and it was sworn to by the attorney of the plain- 
tiff, KR. S. Hall. 

The accusation herein made by the plaintiff in error 
is one that not only involves Jane Irwin and Rowena 
Young, but involves their attorneys, for if this suit im 
ejectment was not honest and the deed was collusive 
they must have known it and become parties to the 
fraud upon the jurisdiction of the Cireuit Court. 

So much for the petition in ejectment not being 


sworn to. 
Then in regard to the absence of an oath to the an- 


swer (found on page 22 of the Record), filed by the de- 
fendant in error to the petition of the plaintiff in error, 
to oust the jurisdiction of the Circuit Court, it ought to 
be sufficient to say that if the absence of an oath to the 
said answer to the petition to dismiss for want of juris- 
diction is a badge of fraud, then that badge equally at- 
taches to said petition, which terminates on page 19 of 
the Record; and it will be there seen that, although 
the form of an affidavit filled up to be sworn to by J. 
C. De Putron is there, yet it is not sworn to or signed 
by him, or by any officer. Thus the badge of fraud is 
made materially stronger against the petition than 
against the answer. 

The plain truth of the matter is, that this appeal to 


the fact that this pleading, not required to be sworn to, 
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was not sworn to by the party making the reply, who 


was nine hundred miles away, is utterly frivolous. 


Vil. The next fact pointed to in the opposing brief, 
as indicating the fraud of the deed of June 11, is, “ The 
non-production of the correspondence by which the 
transfer was affected ”. [ettected]. 

If this statement, numbered seven (page 9, opposing 
brief), about the non-production of correspondence, 
means correspondence that brought about the making 
of the deed of June 11, then a reply to this is, that the 
Record does not show that there was any such corre- 
spondence by letter. Indeed, Rowena (R., 65, fol. 106), 


in answer to the question, “ During all this time have 


you ever personally written a letter to her?” @he-an- 
Oat savers, “ No, sir; not myself, for I never write letters.” 


It does not appear by the testimony that her brother 
William P., or anybody else, wrote any letters on the 
subject of making this deed of June 11; and no witness 
was asked, in the examination, whether there were any 
such letters. 

But, in further reply to this suggestion of fact, num- 
bered seven (page 19, opposing brief), about the non- 
production of correspondence, it must be borne in 
mind that in the spring of 1884, and according to the 
recollection of William P., before the making of the 
deed, the making of this deed was talked over at the 
time of the meeting of the two sisters, Jane and 
Rowena, at Zanesville (R., 59, fol. 96). At Record, 59, 
fol. 96, the testimony of William P. is as follows: 

“Q. Do you know anything about the deed made by 
Jane Y. Irwin June 11, 1884, to Rowena Young, for the 


40 acres of land near Lincoln, Nebraska, in controversy 
inthis suit? A. Do not know, except as heard between 
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Rowena and Jane, at Jane’s visits in 1883 or ’84, and 
1887, and my sister Rowena’s talk since. Q. Was this 
talk, at Jane’s visit in 1883 or 1884, prior to the making 


of the deed? A. I think it was. That is my inm- 
pression ; am not certain.” 


Rowena herself was not asked about whether it was 
arranged, before the deed was made, that it should be 
made between her and her sister at this visit, or any 
other time, and was silent on that subject. But this 
testimony quoted from William P. (at page 59), is all 
there is on the subject, and it raises at least a pre- 
sumption that it was arranged between the two sisters 
on the occasion of this visit that the deed should be 
mace. 

And we repeat the question, why should it not have 

/ been made, since it was amply due from Jane _ to 


Rowena that it should be made ? 


VIII. The next suggestion of fact (on page 19, op- 
posing brief), numbered eight, and says: ‘‘ The com- 
mencement of the suit, before the grantee could have 
received the deed and directed the beginning of litiga- 
tion.” 

The suit in this case was commenced June 14, 1884 
(R.,1.). The deed bears date June 11, 1884; so that 
only three days elapsed between the making of the deed 
and the commencement of the suit; and it is true that 
this lapse of time, between these two transactions, 
was not sufficient to enable a mail to go from the place 
of the execution of this deed to Zanesville, Ohio, and 


for an order to be returned by mail, to the attorneys im 


Nebraska, to commence such suit. But this considera- 


tion in the present case is, in our view, utterly imma- 
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terial, because it is not the position or view of the | 
counsel for defendant in error that any such transac- 
tion through the mails brought about the institution of 
this suit. 
| The truth of the matter is, as already in substance 
stated, that Jane had been the trustee and agent, touch- 
) ing this land of her sister, ever since the period of the 
| patent, in 1862. The title had rested in Jane until 


June 11, 1884, and the care of the interest of Rowena 


had remained wholly with Jane. They had arranged, 


as already indicated, in the spring of 1884, shortly be- 
fore this deed was made, for the making of the deed. 
The land was notoriously in the possession of the ad- 
versaries of Rowena, at the date of this visit, and of the 
making of the said deed; and the expiration of the ten 
year limitation was not remote. Every consideration 
of prudence dictated the making of this deed to the 
real owner, and the prompt commencement of the suit ; 
and the suit was, no doubt, agreed upon at the time the 
deed was agreed upon, and was brought in pursuance 
of that understanding between Rowena and her sister, 
and in pursuance of the mandatory dictates of ordinary 
business prudence. 

2d. Again, the burden of showing this deed, and the 
suit, in the name of Rowena, to be fraudulent and collu- 
sive, 1s upon the parties so alleging it ; and another cir- 
cumstance against the establishment of such fraud is 
the presumed integrity of counsel engaged in bringing 
the suit. : 

We shall presently come to the question of the degree 


of proof required to establish a fact assailing this 


deed for fraud, and the institution of the suit as col- 


lusive (infra, p. 46). q 
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IX. The next suggestion of fact (on page 19, oppo- 
posing brief), is numbered nine, and is that “ the grant- 
or furnishing the means to conduct the litigation.” 

The reference, in support of this proposition nine, 1s 
to page 58 of the Record, where Jane Y. Irwin is 
credited as having paid to the clerk $166.66% deposit on 
account of costs herein. The truth is, that this $166.664 
is the third of $500 of costs, that were deposited by 
John, the husband of Jane, in the three suits, pending 
in the same court at the same time, wherein Rowena 
was plaintiff in ejectment, for the recovery of distinct 
portions of the 40 acres, of which the lands in con- 
troversy are a part ; and that Jane, and the parties who 
advanced the money for her to make these three de- 
posits of $166.66% each, were reimbursed by Rowena 
the moneys so advanced and deposited ; this by the 
use of the $500 paid by Stout, as above explained, pur- 
suant to the Memorandum of Agreement Exhibit 21 
(R., 86). 

It will be seen, by referring to page 20 of the Record, 
that there were three suits pending, touching this 40 
acres of land, of Rowena Young as plaintiff against the 
several parties holding portions of the same 40 acres of 
land ; and it will also be seen by this entry of costs 
(at page 58 of the Record) in Young vs. De Putron, that 
$166.66% is one-third of $500 ; the same deposit having 
in fact been made in each of the three cases mentioned 
on page 20 of the Record, as security for the costs ; or, 
rather, $500 being deposited in gross to the credit of 
the three, and the entry made of one-third in each case 
by the Clerk. And, at page six, the Court orders, for 
the purposes of trial, the consolidation of the three 


Cases. 
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The fact that the $500, paid by Stout, in said Exhibit 
21 (R., 86), was so applied, has been already alluded to 
above, as derived from the testimony of Charles L. Hall, 
&e. Thus it is made to appear that this allegation of 
fact numbered nine (on page 19, opposing brief), like 


all the rest. turns out to be unfounded. 


X. The next proposition of fact (on page 19, oppos- 
ine brief), is numbered ten, and states that: ‘ The 
plaintiff had never seen the property in controversy.” 

This suggestion, under the conditions disclosed by 
the record, seems to us to be really frivolous, and to de- 
mand no attention. The explanation of why it was that 
Rowena had never seen the land is furnished by the 
fact that it was originally an entry of land from the 
United States, and probably more than one-half of all 
the land ever taken by private entry is land that was 
never seen at the date of the patent by the patentee, 
and besides that, in the present case this Rowena, as 
has already been seen by reference to the testimony, is 
an old woman, and at the date of the entry was old, 
was unused to travel, and there was no reason why she 
snould have seen the land over which her sister Jane, a 
eo-tenant with herself had supervision, and to which 
she, Jane, gave abundant care. 

XI. The next and final proposition of fact in the op- 
posing brief (page 19), is numbered eleven, and is as 
follows: ‘“ The attorney of record, Frank P. Ireland, 
witnessed and acknowledged the deed of Jane on June 

l1, 1884, and without showing any employment by 
Rowena he files the petition in this case on June 14, 
L884.” 


Counsel for defendant in error are at a loss to con- 
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ceive what the point is in this eleventh accusation of 
fact. 

The fact that Ireland was an attesting witness to the 
deed of June 11, and notary before whom it was ac- 
knowledged, and that he becomes an attorney of record, 
without showing any employment by Rowena, seems to 
be pointed to as indicating fraud and collusion. The 
suspicious circumstances which are in this eleventh 
paragraph designed to be pointed out, we imagine to 
be that one of the attorneys prosecuting the ejectment 
was the attorney for the grantor Jane Y. Irwin, in mak- 
ing out the deed to Rowena, and that he, [reland, could 
have had no relations of employment with Rowena be- 
canse of Rowena’s distance from the place of making 
the deed. 

If this eleventh paragraph is entitled to any notice 
here, it will be sufficient to say, in regard to it, what 
has, in substance been said in regard to some of the 
preceding ten paragraphs. 

One of these suggestions is, that there is incompati- 
bility between Ireland’s taking the acknowledgment of 
the deed of June 11, and his becoming the attorney 
for Rowena in recovering the land granted by the 
deed. 

Another objection,in this paragraph eleven, is one 
which has already been fully considered, to wit, that 
there was no time to consult through the mails with 
towena, between the date of making the deed of 
June 11, and the bringing of the suit. We refer to 
what we had said touching the eighth paragraph (supra, 
p. 41), as the reply to this suggestion, that Rowena 
could not, a.cer the making of the deed, have employed 


counsel who brought her ejectment suit. 
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Another reply is, that it is not necessary, in order 
that counsel may appear as counsel of record in court, 
that the record disclose the tact that they were em- 
ployed. 

What we have gone over in noticing these eleven 
propositions of fact, covers the entire field of accusation 
brought by the plaintiff in error, in support of the at- 
tack upon the jurisdiction of this Court, based upon 
the charge of fraud and collusion, in the making of 
parties to the suit. 

Any further allusion to the ‘questions of fact which 
os may be noticed in this brief will be made as we pro- 
ceed to notice the various propositions of law, which 
are suggested in the brief of plaintiff in error; and we 
therefore turn now to a statement and view ot some of 
the suggestions of law that are appropriate in the pres- 
ent discussion concerning the Jurisdiction of the Cir- 


euit Court. 


(B) Propositions of law upon the question 
of jurisdiction ; degree and burden of proof. 


The first proposition of law, to which we direct the 
attention of the Court, is the one to which reference has 
already been made, to wit : 

WHAT IS THE DEGREE OF PROOF required of the party 
who assails the jurisdiction of the Circuit Court, on, the 
ground that a party has been fraudulently and col- 
lusively made a plaintiff, for the purpose of giving 
jurisdiction to the Federal Courts, as against the State 
Courts ? 

Under this head, our first suggestion is, that when 


the evidence of that collusion in making the parties is 


found in the alleged fraudulent character of a transfer 
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or assignment or grant or deed of conveyance, then in 
every such case the charge of fraud in the assignment 
or grant or deed must be made out by that degree of 
proof which is requisite to overthrow any other like 
dleed of conveyance or assignment. 

In the present case, the deed is absolute on its face, 
and leaves no manner or degree of interest in the 
grantor, Jane Y. Irwin ; therefore, if it is not to be 
sustained according to its face, it must be totally over- 
thrown, in order to make out the proposition that 
Jane Y. [rwin retains an interest of any sort in the 
land. The deed tolerates no such idea. Hence, 
the attack upon this deed must result in its complete 
overthrow, in order to result in anything beneficial to 
this attack upon the jurisdiction of the Circuit Court. 
There is not a scintilla of proof anywhere in the record 
tending to show that some fraction of interest was left 
in Jane whilst the residue passed to Rowena. 

The position of plaintiff in error is that Rowena has 
no interest whatever by virtue of the deed. Hence, 
as already suggested, the degree of evidence required 
for the purpose of defeating the present jurisdiction 
through this attack upon this deed is the same that is 
required in a court of equity in order totally to destroy 
any other such conveyance of land. 

Now, what that degree of proof is has repeatedly 
come under judgment in this Court, for example, in 
the case of Maxwell Land Grant, 121 U. S.. 325, which 
was a case of great magnitude, and received the most 
elaborate consideration from the Court. This Court 
the degree of proof re- 


laid down the rule touchin 


cr 
a 


quired to overthrow deeds and other solemnly executed 
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written instruments, as expressed in the syllabus, in 
the following words: 


“The general doctrine on this subject is, that when, 
in a court of equity, it is proposed to set aside, annul, 
or to correct a written instrument for fraud or mistake 
in the execution of the instrument itself, the testimony 
on which this is done must be clear, unequivocal and 
convincing, and it cannot be done upon a bare pre- 
ponderance ‘of evidence which leaves the issue in 
doubt.” 


In the citation of the authorities by this Court on 
that proposition, it quotes from the language of Justice 
StRoNG, as found in Atlantic Company vs. James, 
94 U.S., 207, as follows : 


“Canceling an executed contract is an exercise of 
the most extraordinary power of a court of equity. 
The power ought-not to be exercised except in a clear 
case, and never for an alleged fraud, unless the fraud 
be made clearly to appear; never for alleged false 
representations, unless their falsity is certainly proved, 
and unless the complainant has been deceived and in- 
jured by them.” 


This Court, in the Maxwell Land Grant case, then 
proceeds in the following words (bottom page 380 and 
O81): 


“In Story’s Equity Jurisprudence, Section, 157, it 
is said that relief will be granted in cases of written 
instruments only where there is a plain mistake, clearly 
made out by satisfactory proofs. Chancellor Kent, in 
the case of Lymann vs. United Ins. Co., 2 Johns. Ch., 
632, which had reference to the reforming of a_ policy 
of insurance, says: ‘ The cases which treat of this head 
of equity jurisdiction require the mistake to be made 
out in the most clear and decisive manner, and to the 
entire satisfaction of the Court.’ (See also Stock- 
bridge [ron Co. vs. Hudson Iron Co., 107 Mass., 290). 
We take the general doctrine to be that when in a 
court of equity it is proposed to set aside, to annul or 
to correct a written instrument for fraud or mistake in 
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the execution of the instrument itself, the testimony 
on which this is done must be clear, unequivocal and 
convincing, and that it cannot be done upon a bare 
preponderance of evidence which leaves the issue in 
doubt.” 


The same thing is repeated in Colorado Cval Co. ys 
United States, 123 U.S., 316-317. 

The same doctrine is strongly stated in similar lan- 
guage by this Court in the following cases: In respect 
to jurisdiction, this Court, in the case of Barry vs. Ed- 
munds, 116 U.S., Do0, applies substantially the same 
rule as to the weight of evidence required, in order to 
overthrow the jurisdiction of the Federal Courts, wher 
the jurisdiction depended upon a question of fact, set 
up to defeat the jurisdiction. The proposition, o1 
this point, decided in that case, is correctly stated 
the syllabus in the following words : 

“A suit cannot properly be dismissed by a Cir 
“ Court of the United States as one not substantial 
“ involving a controversy within the jurisdiction of ¢! 

‘ Circuit Court, unless the facts, when made to app 


‘upon the record, create a /ega/ certainty of that 
‘* clusion.” 


In the body of the opinion, it) that Crs 
menting on the words in Section 5 of the Aet of May) 
3, 1875 (18 Stats., 472) that 


°m * + * 2 ae appear to the satistactio 
said Circuit Court, at any time after such suit has 
been brought or removed thereto, that such suit 

not really and substantially involve a dispute on 
troversy within the jurisdiction of the said ¢ 


&¢ 
6é 
é¢é 


éé 


the Court uses the following lanvuade recarcauing 
power of this Court to reverse. on writ fF erro 
the Court's 


, , 
CONCILUSLON 


Circuit 


o0 


Court) had not jurisdiction, because the amount 
involved was not sufficient to give the jurisdiction (p. 
09) : 

.“ But upon such partial conviction, however strong, 
the Circuit Court would not be at liberty to act, unless 
the facts, on which the persuasion is based, when made 
distinctly to appear on the record, create a legal 
certainty of the conclusion based on them. Nothing less 
than this is meant by the statute, when it provides 


that the failure of jurisdiction, on this account, 
shall appear to the satisfaction of the Court.” 


In that case the question of fact was the amount in- 
volved. In the case now at bar, the. question is the 
fraudulent and collusive character of the deed of Jane. 
It can certainly make no difference what the ques- 
tion of fact is, that is relied on to defeat the jurisdic- 
tion. In each case alike the fact must be established, 
to use the words of this Court, in Barry vs. Edmunds, 
supra, to a “legal certaimty.” 

We, therefore, conclude this particular point. by sub- 
mitting that if there were no other fact in the case than 
that disclosed by Exhibit 21 (R, 86) which shows that 
under the advice of the able counsel, and seven months 
before the parties to that agreement (Exhibit 21), 
could have known that the question of the bona fides of 
this deed would ever be drawn in question in any liti- 
gation, the plaintiff below, Rowena, acting through her 
sister Jane, deliberately entered into a written cove- 
nant, by which, in the event of the success of this suit 
for the recovery of this land, every dollar of the con- 
sideration thereof was secured absolutely and without 
contingency to Rowena, as against Jane and all the 
world, is conclusive of the buna fides of the deed, and 


that no interest was retained therein by Jane, hence, 
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Rowena is not collusively made plaintiff in this cause 
and the decision of the Circuit Court to that effect was 
undoubtedly right and must be affirmed even if this 


Court can re-try the issue de novo. 
THe AUTHORITIES. 


(C) It is only where it appears to “a 
legal certainty,” by the character of the 
transfer, assignment or conveyance, taken 
in connection with the circumstances enter- 
ing into the transfer, assignment or convey- 
ance, and which is the subject of attack, in 
order to defeat the jurisdiction of the Circuit 
Court, that there is retained in the assignor, 
or grantor, an interest in the subject matter 
of the litigation, that the Courts hold the as- 
signment to be fraudulent or collusive within 
the meaning of Section 5 of the Act of March 
3, 1875. 


Prior to the Act of March 3, 1875, it has uniformly 
been held that if the transfer conveyed to the grantee 
all the title and interest of the crantor in the thing 
granted it was a matter of no consequence that the 
grantee could sue in the courts of the United States 
when the grantor could not (114 U.S., 143). And it 
made no difference that the transfer of the subjeet of 
controversy was for the purpose of obtaining such juris- 
diction. 

McDonald vs. Smalley, 1 Pet., 620. 
Barney vs. Baltimore, 6 Wall., 288. 
Smith vs. Kernochen, 7 How., 216. 


This rule has not been overturned or affected by any 


2 


Gr 


decision of this Court since or under the Act of March 
3, 1875. Every decision of this Court, under that act, 

involving a dismissal for want of jurisdiction, arising 
upon a transfer of the subject of controversy just prior 
to suit, has been based on the grantor’s retention of 
some interest in the thing granted, so that the nominal 
plaintiff was either without any interest other than a 
naked trust, or was jointly interested with the grantor, 
making the controversy one in which the grantor had 
yet a real and substantial interest. Every citation on 
pages 16,18 and 19 of the opposing brief in which a 
dismissal was ordered proceeds on this ground for the 
order. 

The rule above stated has repeatedly been applied 
in the various Circuit Courts in cases deterniined since 
the Act of 1875. In Williams vs. De La Veaga, 5 Saw- 
yer, 573, 1879, the rule is stated, by Justice FrIexp, 


thus: 


“There is no doubt that the sole object of the deed 
to Cones was to give this Court jurisdiction and _ that 
the grantor has borne and still bears the expenses of 
the suit. But neither of these facts renders the deed 
inoperative to transfer the title. The defendants are 
not in a position to question the right of the grantor 
to give away the property if he choose to do so, and 
the Court will not at the suggestion of a stranger to 
the title inquire into the motives that induce d the 
grantor to part with his interest. It is sufficient that 
the instrument is valid in law and that the grantee‘is 
of the class entitled under the laws of Congress to pro- 
ceed in the Federal Court for the protection of his 
rights. It is only when the conveyance is executed to 
give the Court jurisdiction and is accompanied with 
an agreement to re-transfer the property at request of 
the crantor upon the termination of the litigation that 
the proceedings will be treated as a fraud upon the 
Court.” 


53 


This case is cited by the plaintiff in error and cor- 
rectly states the rule. 

Again, in Collinson vs. Jackson, 8 Sawyer, 357, 1882, 
this rule is stated by Drapy, J., at page 363, thus: 


‘‘ Nor is it material, if true, that the assignment to 
the plaintiff was made for the purpose, or with the view 
to enabling him to sue on the note in this Court. If 
the assignment was actually made, and the interest of 
the assignor absolutely vested in the assignee, without 
any agreement or understanding to return, or account, 
to the assignor for the proceeds, the motive, or purpose 
of the latter in making the assignment does not affect 
the right of the assignee to sue in this Court. This is 
well established upon reason and authority.” 


In Hoyt vs. Wright, 4 Fed. Rep., 169, 1880, HaL.ert, 
Judge, says: 


“A party having property may sell it for the express 
purpose of enabling his vendee to sue in this Court, and 
if it be a veal sale and not a sham, that is no objection 
to the jurisdiction ; but, if the transfer is colorable 
merely, 1f, notwithstanding the transfer, he still retains 
his interest in the property, and is still the owner of it, 
then it would be a collusive proceeding, which, of 
course, would not confer jurisdiction. The question in 
such a transaction as this is whether there was a real 
transfer of the interest by which the vendee in the con- 
veyance obtained a title, or whether it was colorable 
merely.” 


In Neale vs. Foster, 36 Fed. Rep., 41, Derapy, J., 
Says: | 


“The motive with which a party purchases property 
or a claim has nothing to do with his right to maintain 
an action thereon or thereabout in this Court, any more 
than in a State Court. The only question to be con- 
sidered is, did the judgment creditors sel/ and assign 
the judgments in question absolutely, without any trust 
or reservation in their own favor? In other words, was 
the sale a real and not a fictitious one 2 AsI have said, 
the evidence is satisfactory on this point, the sale was 
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absolute and unqualified. This being so, it is alto- 
scether immaterial that the judgment creditors may 
have been induced to make the sale they did, because 
they feared they would not succeed in enforcing the 
judgments in the State Court, the tribunal of the de- 
fendants, or that the plaintiff made the purchase be- 
cause, being a citizen of Illinois, he thought he could 
enforce the same against the property of the judgment 
debtor in the hands of the Crawfords, by a suit in this 
Court, the interstate tribunal, and that he intended to 
do so when he brought them.” 
See also: 


Marion vs. Ellis, 10 Fed. Rep., 411 and 412. 
Warner vs. Penn R. R. Co., 13 Blatchf., 232. 


In the case at bar there is no evidence showing, or in 
any substantial degree tending to show that plaintiff 
was not the sole party interested. The deed was abso- 
lute. By her own evidence and that of her brother, it 
appears that she was, as we have seen, interested at 
time of the original entry in the whole 120 acres of 
which the lands in controversy forma part. Zhe land 
warrant used in the entry of this very land was pur- 
chased with the joint funds of plaintiff and her sister. 


ITI. 


The next matter in the opposing brief (p. 
21 et seq.), to which we care to allude, is 
where it is urged that a finding in the special 
verdict, as to the citizenship of the parties, 
was necessary to enable the Court to render 
judgment. 


It seems to us that the answer to this objection is 


a5) 

conclusive and obvious. ‘The cases cited in the Oppos- 
ing Brief from 119 U.S., 342; 121 U. S., 253; 120 
U.S., 223; 129 U.S., 618, and the other cases there 
cited in this connection are generally cases where the 
citizenship required to give the Federal Court jurisdic- 
tion, was not admitted by the pleadings, and where the 
courts held averment and proof of such diverse citizen- 
ship essential to jurisdiction. Every one of the cases 
cited to the other point, namely, that, 

‘Where, in a special verdict, the essential facts are 
not distinctly found by the jury, although there is suffi- 
cient evidence to establish them, the Court will not 
render a judgment upon such imperfect verdict, but will 
remand the case to the Court below, with directions to 
award a venirve de novo” (Prentiss vs. Zane, 8 How., 


484)— 


are here wholly inapplicable, because of the fact that the 
citizenship of the plaintiff and defendant in different 
States WAS ADMITTED BY THE PLEADINGS IN THE CASE 
AT BAR, and was not a question of fact which could 
be passed upon by the jury. Had the jury under- 
taken to find in contravention of this admission of 
the pleadings, the findings would have been void, as 
outside of the questions submitted to the jury or aris- 
ng upon the record or trial. 

That this question of diverse citizenship was ad- 
mitted by the pleadings, and could not be passed upon 
by the jury, is established by the following considera- 


tions : 


1. Section 914 of the Revised Statutes of the United 
States requires, that— 


“ The practice, pleadings and forms and modes of pro- 
cedure in civil causes, other than equity and admiralty 
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cases, in the Circuit and District Courts, shall conform 
as hear as may be to the practice, pleading s, forms and 
modes of proceding existing at the time in the like 
cases in the courts of record of the State within which 
such Cireuit or District Courts are held, any rule of 
Court to the contrary notwithstanding.” 


2. Section 134 of the Civil Code of Nebraska (Com- 
piled Statutes of 1883), provides that 


‘Every material allegation of the petition not con- 
troverted by the answer, and every material allegation 
of new matter in the answer, not controverted by the 
reply, shall, for the purpose of the action, be taken as 
true ; but the’ allegation of new matter in the reply 
shall be deemed controverted by the adverse party as 
upon a direct denial or avoidance. Allegations of 
value or amount of damage, shall not be considered as 
true by failure to controvert them (Amended Sept. 1, 


1873)” 

3. Section 105 of the Civil Code defines what is a 
‘“‘ material allegation,” in these words : 

‘A material allegation in a pleading is one essential 
tothe claim or defense which could not be stricken 
from the pleading without leaving it insufficient.” 

4. By Section 282, page 567 of the said Code, it is 
provided in these words : 


“The general mode of summoning, empaneling, 
challenging and swearing the jury is not changed by 
this Code.” 


It will be seen by the record (p. 8, fol. 12) that the 


oath the jury took was in these words: 


‘ We, the jury, having been duly empaneled to well 
and truly try the issues joined, and a true verdict to 
render in the above-entitled cause,” &e 


Which is the universally recognized and usual form of 
verdict, and allows the jury to try no other question 


than the “‘ issues joined.” 


a 
r 
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5. By reference to the petition in this case it will be 
seen that it distinctly makes that averment as to the 
citizenship of the plaintiff and defendant, which is 
essential to jurisdiction, in the following words (K., 
1k.) : 

“ That the said plaintiff is a citizen and _ resident of 
the State of Ohio, and that the said defendant isa citizen 
and resident of the State of Nebraska, and that the 


matter or amount in dispute exceeds the sum of 3500, 
exclusive of costs.” 


6. This is a material, indeed an essential, averment 
of the petition, within the sense of the word ‘ material ” 
as defined in the above quoted Section 105, without 
which the action could neither proceed nor the Court 


take jurisdiction, and is traversable. 


7. In the answer to the said petition (Record, pp. 2 
to 4 inclusive), it will be seen that there is no general 
denial of the averments of the petition nor any aver- 
ment in the answer equivalent to that ; that the first de- 
fense set up is, in brief, one relying on an affirmative 
claim of title arising under a tax deed dated June 12, 
1871 (R., 2 and 3); the second defense is the ten years 
bar of the Statute of Limitations (R., 4); the third 
defense is in these words : 

‘ And this defendant, further answering, denies that 
the said plaintiff is the owner of the premises described 
in her petition; and this defendant also denies that 


the plaintiff is entitled to the possession of the said 
I . i 9 
premises, and prays, etc. 


This is the entire answer, and it admits, therefore 
the averment of diverse citizenship in the plaintiff and 


defendant, as set up in the petition. 


» 
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Even if there had been a general traverse, such traverse 
would not, under the decisions of this Court, have put 
in issue the matter of diverse citizenship essential to 
the jurisdiction of the Circuit Court. This is decided 
in Phil. W. & B. R. R. Co. vs. Quigley, 21 How., 214. 

This Court there held, not only that the general issue, 
did not put in issue the matter of diverse citizenship, 
required to give the United States Court jurisdiction, 
but further held that the absence of a special denial of 
diverse citizenship operated as an admission of that 
fact. The words of the Court on this precise point are 


as follows: 


‘‘'The only plea filed in this case is a general denial 
That plea raises an issue upon the merits of the com- 
plaint, and leaves the jurisdictional allegation without 
a traverse. No question involving the capacity of the 
parties in the case to litigate in the Circuit Court can 
be raised before a jury under such pleadings (Conrad vs. 
Atlantic Ins. Co., 1 Peters, 386; Evans vs. Gee, 11 
Peters, 80; Owings, vs. Wyckliff, 17 How., 47).” 


A reference to the case of Mutual Ins. Co. vs. Ocean 
Ins. Co., 107 U.S., 485, 501, A. D. 1882, will show 
that this Court, in the opinion of Justice MATTHEWs. 
recognizes the proposition we now state, to wit: 

That if the state of the pleadings is such as not to 
put in issue, or otherwise question, the matter of di- 
verse citizenship, then it is admitted, and is not neces- 
sary to be found in the special verdict of the jury. 

In that case the Court cites the authorities to the 
point that ‘“‘although, in the opinion of the Court, 
“ there was sufficient evidence in the special verdict 
“ from which the jury might, have found the fact, yet 
“ they have not done it, and the Court cannot, upon a 


* special verdict, intend it.” The Court then states 
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in that case, that in order to establish the libellant’s 
right to recover, it was essential to show “that the 
“risks insured against by the policy sued on were the 
‘ same which the libellant was adjudged liable for on 
‘“‘ his policy to Melcher.” The Court then proceeds in 
these words : 

“It became necessary, therefore, to aver the title of 
the two insurances. Thisthe libel does. But, as it was 
denied in the answer, it became necessary to prove it. 
The finding of fact, however, does not assert it. It 
contains other facts bearing on the question. But the 
conclusion itself is stated not as a fact, but as a conelu- 
sion of law from the facts,” «ce. 


This, in this carefully worded opinion, where the Court 
says: ‘‘ But as it is denied in the answer it became 
necessary to prove it,’ 1s equivalent to saying, that 
if it had not been denied in the answer, it would not 


have been necessary to prove it. That is to say, if the 


fact of identity of the two risks had been admitted by 


the state of the pleadings it would not have been neces- 
sary for a special verdict to have found touching this 
fact so admitted by the pleadings. 

These suggestions now made, touching this point, 
seem to counsel for defendant in error to be conclusive, 
and to render further remarks about it unnecessary. 

What we have now gone over, perhaps in unneces- 
sary detail, embraces all we care to say upon the ques- 


tion of the jurisdiction of the Circuit Court. 


We, therefore, turn to the questions of law arising on 


the special verdict. 


THe MERITS UPON THE SPECIAL VERDICT. 
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The Plaintiff’s Title. 


The plaintiff rested on a connected title derived under 
patent from the United States. Upon this the jury 
found (see First Finding, Record, 8) : 

“That Jane Y. Irwin obtained title to said lands by 
patent from the United States December. 15th, 1862, 
and on the 9th day of August, 1867, conveyed the same 
to William P. Young, who on the 5th day of February, 
1874, reconveyed the same to Jane Y. Irwin, who on 
the llth day of June, 1884, conveyed said lands to the 
plaintiff Rowena Young.” . 


This establishes a complete and perfect title in the 
plaintiff. 

It is admitted that the plaintiff must make out a 
legal title to recover in ejectment. But after she has 
made out as she did a complete and perfect title she 
may rest safely until her adversaries show in what 
manner that title is divested. 

After the plaintiff had thus established her title, the 
defendant, to prevent her recovery, was under the same 
burden of proof that rested on the plaintiff until 


her title had been shown. 


By the first finding of the jury the plaintiff's title is 


made out. This is clear and not disputed or disput- 


able. On that, unless the defendant can by the other 
findings show that the title is divested, the plaintiff is 
entitled to recover. 

To this title defendant below set up special and 
affirmative defenses claiming title in himself. Says 
MarsHatL, C. J., in Williams et a/. vs. Peyton’s Lessee, 
4 Wheaton, 79, bebere«wited: “ It is a general principle 
that the party who sets up a title must furnish the 


evidence necessary to support it.” And it is here in- 


61 


sisted that, unless the remaining findings of the jury 
establish the claim of title made by the defendant, 
the plaintiff is entitled to an affirmance of the judg- 


ment. 


The Affirmative Defenses. 


In addition to the denial of plaintiff's title and 
right to possession, the defendant makes three affirm- 
ative defenses. Whether or not either of these is 
made out must determine the question whether the 
plaintiff is entitled to recover. The verdict being ac- 
ceptable to both parties makes it, since the motions for 
judgment, equivalent to an agreed case. 

- Against this record title, perfect on its face, from the 
United States to the plaintiff, defendant relied on three 
claims of title, or defenses, viz.: an execution sale; a 
conveyance by one William T. Donovan, assuming to 


act as attorney in fact for Jane Y. Irwin ; two tax deeds 


with a claim of ten years adverse possession thereun- 


der ; all of which claims of title, by sundry conveyances, 


unite in defendant. 


I. 


The Execution Sale.* 


The 26th finding (R., 11) is in substance : 


That one Sessions, May 19, 1877, recovered in the 
District Court of Lancaster County, Nebraska, a judg- 


* The apparent confidence with which the counsel for the plain- 
tiff in error has urged the Curson sale as effectual to defeat the de- 


ete 
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ment of $350 and costs against Jane Y. Irwin (who 
then held legal title to said lands); that execution was 
issued thereon to the Sheriff, and levy thereof made on 
the 40 acres of which the premises in controversy are a 
part; and sale of the premises made to E. J. Cur- 
son for $30, by the Sheriff, who made return to the 
Court, and the first and second orders of confirmation 
of the sale were made October 2d and 10th, respect- 
ively, and deed made by the Sheriff conveying said 40 
acres to Curson, October 10th, 1877, which was “recorded 
the same day. : 

The 8th finding (R., 9) is that the land was then 
worth $20,000. 


Ninth finding (R., 9) of the verdict is as follows : 


“ That the confirmation of sale was set aside by the 
District Court of Lancaster County, in which it had 
been made, November 3d, 1877, before E. J. Curson 
had made any conveyance to any one, and was never 
afterwards confirmed.” 


The 27th finding of the verdict (R., 12) finds a con- 
veyance of the same land, by Curson to 8S. W. Little, 
November 9th, 1877, for $30, which was recorded on 


fendant’s established title, has led us to present this matter at con- 
siderable length. Perhaps we ought simply to have quoted the 
opinion of the Circuit Judge, as expressing in a terse and clear 
manner the law on this subject in the State of Nebraska. He says: 


‘*Tt is the settled law of Nebraska that the title of a purchaser at 
an execution sale depends not alone upon his bid or payment of the 
purchase money, but upon the confirmation of the sale; also, that 
one purchasing at an execution sale submits himself to the jurisdic- 
tion of the Court as to matters affecting that sale, and that a court 
has power during the term to vacate or modify its own orders, or 
to rescind decrees. 

‘* Phillips vs. Dawley, Ist Neb., 320. 
‘ Bank vs. Green, 10 Neb., 134. 

‘* Volland vs. Wilcox, 17 Neb., 50. 

‘‘ Gregory vs. Tingley, 8 Neb., 322. 


‘It follows from these facts and decisions that the sale, tempo- 
rarily confirmed, was finally set aside, and that no rights of a third 
party accrued during the time that the sale was apparently con- 


firmed. 
‘* Hence, this chain of title presented by defendants must fail.” 
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November 26th. And a further finding (No. 40, R., 14) 
is that on September 26th, 1886, 5. W. Little conveyed 
to DePutron. 

Much stress is laid by the defendant on the claim of 
title thus derived. It is strenuously contended that 
legal title passed by the Sheriff's deed, and that, not- 
withstanding the subsequent order annulling the con- 
tirmation, itis good in a legal proceeding, and impeach- 
able only in an action in Chancery to obtain its cancel- 
lation. | 

This claim of title being derived under the law and 
practice of the State of Nebraska, must stand or fall 
under the statutes and decisions of the State. 

Under the law and decisions of Nebraska must be 
determined the effect to be given to proceedings of its 
Courts. The citation of authority from Courts acting 
under a different law and practice cannot avail to up- 
hold a claim of title founded on proceedings taken in 
the Courts of that State, which are, under the law and 
practice of that State, insufficient to vest a title. This 
leads to an examination into the law and practice in the 
State of Nebraska, in respect to Sheriff's sales, and the 
requisites to establish a title to lands by virtue of 
Sheriff's sales, in that State, under the process of its 


Courts. 


1. By the procedure in Nebraska, execution sales are 
assimulated to judicial sales proper. There can be no 
title except by the confirmation of the sale by the Court. 
The confirmation is the foundation and essence of the 
title. In Parut vs. Neligh, 7 Neb., 485, the Court say : 

‘The distinction between sales upon execution and 


those denominated judicial sales is to: a great extent 
abrogated. Though it is still the fact that the officer 
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under the execution acts ministerially, and not as the 
organ of the Court. Whilein Chancery sales the Court 
is the vendor and the officer merely its agent.” 


In both cases the Court must review the Sheriff's 
proceedings. In case of execution sale it must confirm, 
ifeverything is regularly done (Balche vs. Webb, 11 Neb., 
427), while in Chancery sales it has a discretion to con- 
firm or to annul. No other clear distinction than above 
indicated remains between the proceedings under execu- 
tion and proceedings for enforcement of decrees in 
Chancery, and the final order in both cases, like other 
final orders, is subject to review. 

In Chancery the master’s sale, even after the delivery 
of deed, may be vacated (Barker vs. Richards, 41 N. J. 
Eq., 660). So in Ohio, under a practice similar to that 
of Nebraska, the order of confirmation of a Sheriff's 
sale, if irregularly or erroneously made, may on motion 
be vacated and corrected at a subsequent term. 

Elliot vs. Platter, 43 O. St., 206. 


In Nebraska, in Fletcher vs. Ingraham, 4 Neb., 533, 
an execution sale was, upon petition, annulled long 
after payment and confirmation and deed. How long 
after does not clearly appear by the case. Sale was 
made May, 1868, and the opinion was handed down 
near the close of the January Term, 1876, there being 
but five cases thereafter decided at that Term, or prior 
to July, 1876, full eight years after the sale. The 
ground of relief in that case being mistake as to the 
identity of the land, discovered too late for relief by 
motion, remedy by petition was successfully invoked 
by the purchaser and the sale, confirmation and deed 


all set aside, and money restored to the purchaser. 


HD 


9d. Had the order of confirmation been annulled 
upon appeal, it will not be contended that title could 
be claimed under it. Reversal of the confirmation 
' annuls not only the order, but also the Sheriff's deed 
which is founded upon it. This is now established by 
adjudication to be the effect of reversal of the order of 
confirmation. Validity of the title under execution 
sale depends on the order of confirmation becoming a 
final one. 
“ Under our law governing sales of property on 
“ execution the title of the purchaser depends entirely 
“upon the sale being finally confirmed, and until this 


“is done the rights of the execution debtor are not 
‘“ certainly divested, ” 


say the Supreme Court of Nebraska in State Bh. vs. 
Green, 10 Nebr., 134, a case where the question of the 
validity of title claimed under deed of the Sheriff be- 
came the matter to be determined. The validity of the 
Sheriff's deed depends on the continued force and 


vitality of the order of confirmation. 


sd. The Court may review and annul its own orders. 

By the law and practice of Nebraska there is in all 

Courts of general jurisdiction power to vacate, annul, 

modify and review their own orders and judgments at 

the Term at which they were rendered. On this sub- 

ject the Supreme Court of that State say, “The power 

“of the District Court to review and vacate its own 

i “orders at the Term is purely discretionary ” (Smith 
vs. Pinney, 2 Nebr., 145; see also Wise vs. Frey, 9 
Nebr., 220; Hansen vs. Berquest, 9 Neb., 277; Volland 


vs. Wilcox, 17 Nebr., 50). 
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4th. Even after the Term the District Court by 
statute has power to vacate or modify its own orders, 
under Section 602 of the Civil Code, which, among 
other things, provides as follows : 


“A District Court shall have power to vacate or 
‘“ modify its own orders after the Term at which such 
‘judgment or order was made. * * * Third, for 
‘“‘ mistake, neglect, or omission of the clerk, or irregu- 
“ larity in obtaining the judgment or order. Fourth, 
‘for fraud practiced by the successful party in obtain- 
“ing the judgment or order. * .* * Sixth, for un- 
‘avoidable casualty or misfortune preventing the 
‘‘ party from prosecuting or defending.” The limita- 
tions on subdivision 4 is two years, and on 3 and 6 
three years. 


The jurisdiction of the Court, by statute and de- 
cisions, being unquestionable, the vacating of the order 
onerates on all parties to it and on all proceedings de- 
pendent upon it, to set the matter again at large. 

The order of confirmation could not become certainly 
final till time for the correction of irregularity had passed, 
or at least not till the relations of the parties to it had 
changed before a review of the order was mooted. The 
order was vacated before there there was any change 
in the relation of the parties. There is a similar prac- 
tice in Ohio: Elliot vs. Plattor, 43 O. St., 206. 

It follows that title obtained at execution sale, under 
the law and practice in Nebraska, depends on the final 
confirmation by the Court, and while held by any of 
the parties to the sale, or to the judgment, is subject to 
all orders of review which the Court may properly 
make, or which the appellate Court may make, in re- 


gard to the proceedings of sale. 
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5th. It is objected that Section 508 of the Civil Code 
saves the title. The section reads as follows : 

“Tf any judgments in svtisfaction of which any lands 
or tenements are sold, shall at any time thereafter be 
reversed, such reversal shall not defeat or affect the 
title of the purchaser or purchasers, but in such case 
restitution shall be made by the judgment creditor of 
the moneys for which such lands or tenements were sold, 
with lawful interest from the day of sale.” 


But for the saving act, the title in any case would 
fall with the reversal of the judgment on which the 
sale was made. But this case is not within the saving 
act, as the land was not sold ‘“ in satisfaction” of the 
order of confirmation ; and it was not the judgment, 
but the order of confirmation, that was reversed. The 
sale might be regular and the judgment erroneous. 
In such case the purchaser, not a party to the judg- 
ment, is protected in the title. The purchaser is 
not affected by irregularity in the judgment, in which 
he had-no part. 

A second answer is that the purchaser is party 
to the order of confirmation. As to the sale and orders 
of the Court thereon he submits himself to the juris- 
diction of the Court. As party to the sale he is affected 
with whatever of vice or irregularity there is in it. As 
party to the sale he is not within the provisions of the 
saving act, which saves only the title of one not a party 
to the order vacated or reversed. 

The purchaser may appear and defend the sale. He 
would have no right to defend or to attack the judg- 
ment. To the judgment the sale is merely ancillary, 
not a part of the controversy. To the ancillary pro- 
ceeding he becomes party by becoming purchaser. By 


the practice in Nebraska the purchaser can move 
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for the order of confirmation, or to set aside the sale, or 
can appeal from it for review of the order, and he may 
be compelled by summary proceedings to perform his 
bid, and is concluded by the result of the proceedings 
to confirm or to annul the sale. 

Phillips vs. Dawley, 1: Neb., 321. 

Gregory vs. Tingley, 18 Neb., 322. . 

Paulett vs. Peabody, 3 Neb., 197. 


The orders made on the judicial review of the sale 
have all the conclusiveness of a judgment inter partes, 
as to the purchaser as well as the parties to the suit. 
It is, as to the matter, a judgment to which the pur- 


chaser is a party. 


6th. Curson regarded himself as affected by the order 
and in fact did, as pointed out by the Circuit Court in 
its opinion (R., p. 23), take proceedings to review the 
orders annulling the confirmation and the sale (M. H. 
Sessions & Elijah J. Curson vs. Irwin, 8 Nebraska, 5); 
and the order in that case was in fact the final order 
by the Supreme Court of Nebraska, upon Curson’s 
appellate proceeding taken from the order setting aside 
the confirmation, and the subsequent order setting aside 
this sale. 

It may be objected that this is dehorvs this record and 
that this fact is not found by the jury. ' 

It is enough that Curson could do so whether he did 
or not. This being established, all presumptions which 
in the Courts are recognized to support the regularity 
of proceedings of courts of general jurisdiction, until 
the want of jurisdiction is, by the assailing party, made 
to appear, support the regularity of the order, vacating 
the confirmation. The presumption must be that 


os 
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Curson had notice ; that the motion was made in time: 
that the order vacating the confirmation was regular. 
Reynolds vs. Stansbury, 20 Ohio, 354. 
Gilbert vs. Brown, 9 Nebr., 94. 
Hansen vs. Berquest, 9 Nebr., 276. 
Vindquest vs. Perky, 16 Nebr., 286. 
Dodge vs. People, 4 Nebr., 228. 


The case at bar is strictly analogous to State Bank vs. 
Green, 10 Nebr., 134, before cited, as the vacation of 
the order of confirmation, in the Court wherein rendered 
in the proper review and correction of its own order is 


strictly equivalent to reversal by the Supreme Court in 


appellate proceedings. 


Under this rule Curson purchased. The Court an- 
nulled the confirmatory order and the jury find that the 
sale “ was never afterwards confirmed ” (R., p. 9, finding 
J). At the time the order was annulled the rights of 
no third party had intervened. Curson did not attempt 
to convey until November 9th (9th finding, R., 9, and 
27th finding, R., 12) and before he attempted to do so 
the Court, on November 3d (R., 9), vacated the order of 
confirmation on which the apparent title depended. 
This order Curson might have taken to the Supreme 
Court for review; in fact he so did. The orders 
vacating the confirmation, and also the _  subse- 
quent one annulling the sale, were both affirmed, 8 
Nebr., 5, before cited. It is clearly res judicata. But, 
inasmuch as the lower Court of the State had jurisdic- 
tion to vacate the order, it is clearly res judicata, 
whether Curson took the matter up to the Supreme 
Court of the State for review or not. As a conse- 


quence, no title can be founded on this sale or defense. 
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Review of brief for plaintiff in error 
as to the Sheriff’s sale. 


7th. Having thus far discussed the law and effect of 
Sheriff's sales in Nebraska, it remains briefly to notice 
the points of contention by plaintiff in error regarding 
this claim of title. At page 25 of the opposing brief it 
is insisted that the Court did not intend to affect the 
title apparently acyuired by Curson as the order of the 
Court is silent in respect thereto, and no order is made 
in respect to the $30 purchase money. To this it isa 
sufficient answer that the intent of the Court must be 
deduced from the necessary legal effect of the order 
itself. The effect of that order has already been shown. 
2d. It does not appear that Curson ever paid to the 
Sheriff or into Court any sum whatever, neither in the 
26th finding (R., 12), to which reference is made, nor yet 
by any finding whatever, so that if he paid nothing no 
order for his protection was necessary. 3d. On the 
annulling of the sale, had the money been paid, the 
judgment debtor Irwin would not owe Curson, but the 
judgment creditor Sessions might be the debtor of 
Curson in case he had received the money or had credit 
for it in the payment of costs of sale. Curson would 
also have an equity of subrogation or right to be com- 
pensated out of moneys collected upon the judgment, 
but he would have no lien on the land as for purchase 
money. 4th. The suggestion that the Court intended 
the order only to leave it open to Irwin, the then holder 
of the legal title, the judgment debtor, to claim com- 
pensation from Sessions is without merit, for the 
Court must have intended the order to have its 
necessary legal effect. The 8th finding (R., 9), 
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shows affirmatively that the forty acres sold at the 
nominal sum of $30 was then worth the sum of $20,000 
and the attempt of Curson, or Little, to whom it is soon 
after attempted to be conveyed, to obtain title to it at 
this less than nominal consideration does not indicate 
that either Curson or Little were to any great degree 
bona fide purchasers, as apparently claimed in the 
opposing brief. 

At pages 26 and 27 of the opposing brief it is con- 
tended that Curson was not a party and could not be 
affected by the order. Counsel here fall into an error in 
that they fail to distinguish between the effect of the 
reversal of the judgment on which a valid sale may 
prior to the reversal have been made, and the setting 
aside in due course of the confirmation or the sale. The 
section of the statute preserving the validity of sale in 
case of the subsequent reversal of judgment, we have 
above quoted and discussed, and have shown that the 
purchaser is a party to the ancillary proceedings of 
sale, though not party to the judgment. The citation of 
authority in the opposing brief at page 27 are all to 
cases in which the judgment, not. the proceedings of 
sale, were reversed or annulled, and therefore are not 
applicable to the case at the bar. 

The discussion of counsel in the opposing brief at 
pages 28 to 33 inclusive would be apposite enough in 
an argument addressed to the Supreme Court of 
Nebraska in a case seeking to obtain a review or over- 
ruling of its former decisions on this subject, though 
many of the citations to decisions founded upon a 
different system of procedure in which the Sheriff's 
sale does not depend upon a confirmatory order by the 


Court would even then be inapplicable. Before this 


(? 


Court, in which the inquiry is limited to ascertaining. what 
is the legal effect of the facts found by the Jury under 
the law and practice of the State in which they were had 
and done, on a matter in which the practice of that 
State is now settled and its decisions consistent, 
uniform and coherent, the eitation to decisions of 
other States under a different practice are peculiarly 
inapt. It is respectfully submitted that this Court 
will not overrule the decisions and settled practice of 
the State Court. If there is any subject upon which 
the State decisions are conclusive it is upon the effect 
of Sheriff’s sales under process issuing out of the State 
Courts. It is also to be observed that the practice and 
the decisions of the Nebraska Courts are in entire 
accord with those of Ohio from which the State of Ne- 
braska adopted its civil code and the whole form of its 


eivil procedure. 


II. 


The deed under the Donovan Power of 
attorney was void and conveyed no title. 


The second affirmative defense made by the plaintiff 
in error below is a claim of title based on a conveyance 
by Wiliam T. Donovan, assuming to act as attorney in 
fact for Mrs. Jane Y. Irwin, who then held the legal 
title to the premises. The conveyance by Donovan 
was made to one Lantz, who immediately conveyed to 
S. W. Little the grantor of the defendant, plaintiff in 


error. 
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The findings of the jury on this claim of title (all of 
which we here collate), are as follows : 


2d. Finding (R.,8). On the 31st of March, 1874, Jane 
Y. Irwin and husband entered into contract with N.S. 
Scott, Samuel Boyd and Milton Lamaster for the sell- 
ing and subdivision of said lands. 

dd. (R., 8) And said Seott, Boyd and Lamaster soon 
after entered upon said lands under said contract and 
staked out the block corners and street intersections, 
being engaged in the survey on the lands in controversy 
and other lands for a period of about two months, fin- 
ishing their survey about the last of May, 1874. 

4th. (KR. 8)) On the 12th of August, 1875, Jane Y. 
Irwin and her husband executed a power of attorney 
to Wilham T. Donovan to enable him to make convey- 
ances to purchasers when sales were made by Scott, 
Boyd and Lamaster, and to facilitate their operations 
under their contract of March 31st, 1874 (repeated ver- 
Hatim in finding 28). 

29. (R.,12) That on the 25th day of October, 1879, tlie 
said Jane Y. Irwin and John Irwin, by William T. Dono- 
van, their attorney in fact, for the purported considera- 
tion as expressed upon the face of said deed, of $1,000, 
made, executed and delivered to one John P. Lantz 
their warranty deed, conveying the northeast quarter of 
the southwest quarter of Sec. 24, Tp. 10, Range 6 east 
(and other described land part of the 120 acres, not 
included il this controversy ), which deed was reeorded 
in the County Clerk’s Office of Lancaster County, 
Nebraska, the 25th day of October, 1879, at 4 o'clock 
and 25 minutes P. M. 

30th. (R.. 13) That on the 25th day of October, 1879. 
said John P. Lantz and Hannah Lantz, his wife, by their 
deed of general warranty, and for the consideration of 
$1,000, as expressed in said deed, paid by Samuel W. 
Little to John P. Lantz conveyed, the property in the 
last finding above deseribed to said Samual Little, 
which deed was on the 25th day of October, 1879, at 4 
o'clock and 30 minutes P. M., recorded in the County 
Clerk’s Office of Lancaster County, Nebraska. 

14th. (R.,9) That the said deed by Donovan to Lantz, 
and the deed of Same date by Lantz to Little were @xXe- 
cuted at the same time and were parts of one transaction, 
and that the northeast quarter of the southwest quarter 
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of Sec. 24, Tp. 10, R. 6 east, was on the 25th day of 
October, 1879, worth $30,000, and that the balance of 
the land then by Donovan conveyed would exceed 
$70,000 in value at that time. 

13th. (R., 9) The jury find that the conveyance from 
Jane Y. Irwin and John Irwin by William T. Donovan, 
attorney in fact, to J. P. Lantz, was a fraud upon the 
power held by said Donovan, and was given by Donovan 
and taken by Lantz with the intention of defrauding 
Jane Y. Irwin, and that Samuel W. Little had full 
knowledge of such fact and procured such conveyance 
to be made with such knowledge and design. 

ovth. (R. 14) That September 25, 1883, Little and 
wife by deed of general warranty bust the consideration 
of $10,500 sold and conv eyed to defendant, DePutron, 
the land in controv ersy, Which deed was recorded Sep- 
tember 6th, 1883. 

40th. (R.. 14) We find that John C. DePutron, de- 
fendant, is a brother-in-law of S. W. Little, his grantor, 
and that there is no proof of any consideration paid by 
DePutron to Little for such conveyance. 

16th. (R., 9) We find that all the defendants had full 
knowledge of the revocation of the power of attorney 
aforesaid, upon the record by Jane Y. Irwin, and of the 
facts therein stated prior to any purchase made by 
them or either of them. 


In brief, we have the accepted facts that plaintiff in 
error, with full notice, and without any apparent con- 
sideration, received conveyance of this claim of title from 
a near kinsman who concocted and devised the fraud, 
and who obtained colorable conveyance through Lantz 
from Donovan professing to act as an attorney in fact, 
of property then of the value of over $100,000 for the 
‘“‘ purported” consideration of $1,000, or one per cent. 
of its value. 

On the established facts there will be no stretch of 
presumption or latitude of construction to uphold the 
transaction and effectuate the fraud. Donovan, in- 


vested with trust and power to make conveyances to 
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purchasers from Scott, Boyd and LaMaster, covinously 
violated the power and attempted to convey to Lantz, 
who was not a purchaser, and who paid no considera- 
tion, and through Lantz to Little, who devised the 
fraud and who is DePutron’s near kinsman and grantor. 
The plaintiff in error, contends that they have 
varried the shameless fraud too far to be redressed 
in a court of law. We contend, on _ the 
other hand, that the deed of Donovan was beyond 
his, power, and was never effectual to convey 
the legal title. We deny, on the foregoing findings of 
fact, that the legal title passed by virtue of the convey- 
ance of October 25th, 1879 (29th Finding, R., 12), exe- 
cuted by Donovan to Lantz, and by the simultaneous 
conveyance from Lantz to Little (Findings 350th, R., 13, 
and 14th, R., 9), the jury having found (Finding 13th, 
R., 9), that the said deed by Donovan to Lantz was 


“a fraud upon the power held by said Donovan, and 
was given by Donovan and taken by Lantz with 
the intention of defrauding Jane Y. Irwin, and that 
Samuel W. Little had full knowledge of such facts, and 
procured such conveyance to be made with such knowl- 
edge and design ;” 


there having been, as shown by the findings and evi- 


dence, only a “ purported” or “expressed,” and no 


actual consideration, which purported or expressed con- 
sideration represented only about one per cent. of the 
then value of the property. 

The argument on the question whether the Donovan 
deed was effectual to pass a legal title logically divides 
itself, on this record, into two parts. The first is, 
What was the character and scope of the Donovan power 


of attorney ? 
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SCOPE OF THE Donovan POWER OF ATTORNEY. 


The findings relating to this point are the 2d, 3d and 
4th (R., 8). We insist that taking these findings to- 


gether it appears that the power of attorney expressed 


on its face or in terms that it was made ‘“‘ to enable the 


attorney to make conveyances to purchasers when sales 


were made by Scott, Boyd and LaMaster, and to fa- 


cilitate their operations under their contract of March 
dl, 1874.” 


This is the plain language of the jury. If the power 


was not as a fact thus limited, but was, as contended by 
plaintiff in error, a general power, then he should have 
introduced evidence and procured a finding of the jury 
to that effect. We shall show that even a genera/ power, 
such as plaintiff in error claims the Donovan power 
was, would not help his case any. But, if we concede 
that it would help his case, still the burden was on him 
to make out his title, and, as a necessary part of his 
title, to make out a general power to Donovan., This 
results from the well-known rule of law that any one 
who claims title under the act of an alleged agent, 
must show all the facts (those 7x pazs if necessary) that 
are essential to the existence of the agent’s authority 
( Williams vs. Peyton's Lessee, 4 Wheat., 77). But there 
is no finding, that the power was general, or was other 
than the plain language of the jury above quoted im- 
ports. 

It is true, and is admitted in the opposing brief, «oe 
that there is no finding by the jury that the Dono- 
van deed to Lantz was made to carry out or effec- 
tuate any sale of this property which had been made 
by Scott, Boyd and LaMaster. The findings of fact num- 


bered 29, 30, 14, 13, 37, 40 and 16, 


re mee 


‘é 


above quoted, fairly 


show, in point of fact (even if this burden were upon 


us which it is not), that the conveyance by Donovan to 


Lantz and the simultaneous conveyance by Lantz to 


Little, were not made to carry out and consummate a 


sale by Scott, Boyd and LaMaster, but were made by 


and in pursuance of a conspiracy between Donovan, 
Lantz and Little, concocted by the latter, through this 


power of attorney, to defraud the plaintiff of her land. 


If the 
true 


of 


maade by Scott, 


pt ywer 


meaning 


conveyances 


of attorney was by its term 
and intent limited to the m: 
to purchasers when sales 
Boyd and LaMaster, then, 


S or 
uking 
were 


1nas- 


much, first, as it does not appear in this record that 


the deed by Donovan was made for any such pur- 


pose, and inasmuch, second, as it does clearly appear 


that 


it was not 


made 


for 


any 


such 


purpose, 


but 


for a fraudulent purpose, and, therefore, was ultra 


vires and beyond the terms and scope of the power, the 


legal result is clear and incontestable, namely, that 


it conveyed no title. 


The first question, therefore, to discuss is, what, un- 


der the findings, was the scope and character of the 


power ? 


suggested. 


We contend that it was limited, as above 


The other side, however, contends that on 


the findings the power was not limited, but general, and 


that only the purpose was limited, but that such limita- 


tion was not expressed in the power. 


If we are right in 


our contention in this respect, this is the end of the 


case for the plaintiff in error. 


The second branch 


of the 


discussion 


under 


this 


head arises on our contention that, even if the plaintiff 


in error were correct, the power of attorney on the 
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findings must be taken to have been general, au- 
thorizing the attorney to make sales and conveyances 
generally, nevertheless, inasmuch as it is expressly 
found by the jury that the power was not executed in 
good faith, but fraudulently, no real and dona fide sale 
was made ; that the Donovan deed was not the deed of 
the principal, and was ineffectual to convey any title 


whatever at law or in equity—the distinction in this re- 


gard being between a deed executed through fraud di- 


rectly practiced upon a party holding the legal title (in 
which case the title would pass at law) and a deed ex- 
ecuted by an attorney, without title or interest, under a 
naked power, for the purpose of perpetrating a fraud 
upon his principal, participated in by the grantee, in 
which case the instrument is void, be ‘ause not within 
the terms or purpose of the power. 

In other words, under the 4th finding of fact, the 
power of the attorney to make a conveyance depends 
upon the express condition precedent or limitation that 
such conveyance is made to carry out and consummate 
a sale made by Scott, Boyd and LaMaster. But if no 
such condition precedent or limitation was expressed in 
the letter of attorney, the power of the attorney is nev- 
ertheless subject to the implied condition precedent 
that the power shall be exercised bona fide upon sales 
actually made in good faith and for value. The facts 
found negative compliance by Donovan in making the 
deed with either the express or the implied condition. 
These two parts of the case we now proceed to discuss 
in their order, and, 

First, we maintain that upon the findings 
the power of attorney was limited in its 
character and scope to the making of con- 
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veyances under sales which had been made 
by Scott, Boyd and LaMaster, and it ap- 
pearing that the Donovan deed was not 
executed to effectuate and carry out any 
such sale, no title passed. 

OUR FIRST POSITION, in reply to the defense based on 
the Donovan deed, is not based upon the fact that the 
conveyance was fraudulent because made in _ prosecu- 
tion of a purpose to defraud the parties out of this 
land, nor that the conveyance was void because of the 
grossly inadequate consideration, or want of considera- 
tion, on which it was made, (subjects hereafter con- 
sidered as to the validity and force of the Donovan 
deed) but that the Donovan deed is void because ex- 
ecuted wltra vires; that, being beyond the limited 
power given to the attorney in fact, it conveyed no title 
at law or in equity, and hence, as an attack upon the 
established title of Rowena, it is valueless and in- 
effectual. 

In support of this proposition, it is indispensable to 
notice the character of the power of Donovan, as that 
is fixed conclusively by the jury’s finding number fom 
(R., 8), which is in these words: 

“On the 12th of August, 1875, Jane Y. Irwin and 
her husband executed a power of attorney to William 
T. Donovan to enable him to make conveyances to pur- 
chasers when sales were made by Scott, Boyd and 


Lamaster, and to facilitate their operations under the 
contract of the 3lst of March, 1874.” 


Concerning this fourth finding, and all other findings, 
in the special verdict, it is proper in this connection, 
carefully to observe : 


(2) That this Court is confined strictly to the 


tain ee we 
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findings of fact as they are established, in deter- 
mining whether the judgment rendered upon them 
involves error. 

(6) That if it would have been more regular for 
the jury to have found the paper itself which con- 
stituted Donovan’s power of attorney, than to find, 
as they have done, what the power was in their 
own language, then that irregularity is waived, and 
is not here available to the plaintiff in error, be- 
cause he accepted the verdict as rendered, and 
this finding number four is the letter of Donovan’s 
power of attorney as it must be regarded and 
dealt with by this Court. 

(c) The scope of that power, then, as fixed by 
special finding number four, is not that Donovan 
had power to make sales, not that he had power 
generally to make conveyances, but that his power 
was limited to making conveyances as_ distin- 
guished from making sales, and was limited, more- 
over, to the making of no other conveyances than 
to purchasers when sales were made by Scott, Boyd 
and LaMaster; this power being given according 
to this finding four, in order “to facilitate their 
‘“« (Scott, Boyd and LaMaster’s) operations under 
‘“‘ the contract of March 31, 1874.” | 


Such being the character of this power, what is the 
rule of law as to the interpretation of such a power, 
and what, under such rules of interpretation, will be 
the effect of the words “to make conveyances 
‘to purchasers when sales were made by Scott, Boyd 
‘and LaMaster,” in regard to the matter as to whether 


said power of attorney permitted Donovan to make con- 
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veyances where no sale had been previously made by 
Scott, Boyd and LaMaster. 

The answer to this question, under the rule of inter- 
pretation, as to these words in effect prohibiting con- 
ance by Donovan where no sale had been previously 
made by the three parties named, is easy and con- 
clusive. ‘ 

In the case of Williams et al. vs. Peyton’s Lessee, 4 
Wheaton, 77, the alleged conveyance was by a Marshal’s 
deed under an alleged tax sale. The power was (like 
the Donovan power in the present case) a naked power 
to convey upon certain conditions precedent. The 
Court (MarsHaL, C. J.) held what is expressed in the 
syllabus in these words : 


‘Tn the case of a naked power not coupled with an 
interest the law requires that every prerequisite to the 
exercise of the power should precede it. 

“ The party who sets up a title must furnish the evi- 
dence to support it. If the validity of a deed depends 
on an act im pais, the party claiming under it is as 
much bound to prove the performance of the act as he 
would be bound to prove any matter of record on which 
the validity of the deed might depend.” 


In the body of the opinion by the Chief-Justice on 
this point (at p. 79) he says : 

‘Tt is a naked power not coupled with an interest ; 
and in ali such cases the law requires that every pre- 
requisite to the exercise of that power must precede its 
exercise, and thet the agent must pursue the power or 
his act will not be sustained by it. This general propo- 
sition has not been controverted.” 


This case has been by this Court repeatedly fol- 
lowed, as, for example, in Taylor vs. Benham, 5 How- 
ard, 233-272, where the question of u/tra vires arose 


on the powers of executors created by will; and the 
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Court on this point uses the following language in the 


opinion (p. 272): 


‘Nor is it only a naked power not coupled with any 
trust or interest, where such strictness is also requisite 
(Williams e¢ al. vs. Peyton’s Lessee, 4 Wheat., 79; 10 
Pet., 161, and other cases cited). But it is merely < 
case to show such a sale as may make, ina court of 
equity, an agent or trustee liable to those for whom he 
acts.” 


So, in the opinion by TuHomson, J., in Ventress e¢ ad., 
Executors, vs. Smith, 10 Pet., 161, on page 175, the 


Court says : 


‘* Authority given to executors and administrators to 
sell is a personal trust, and must be strictly pursued, 
and if they transcend their authority in any essential 
particular, their act is void (4 Johnson’s Ch., 368, &c.).”’ 


So in Ransom vs. Williams, 2 Wallace, 313-19, where 
the opinion is by Swayne, J., this question came up 
under a statute of Illinois, which authorizes execution 
to issue against the lands of the deceased debtor, pro- 
VIDED that the plaintiff in execution shall give notice to 
the executor or administrator, if there be any, of the 
decedent, &c. The Court held that a sale under this 
statute without such notice was void, and that on a 
question of title under this statute the burden of prov- 
ing his purchase to have been after due notice rests 
with the purchaser. The Court (at p. 319) uses, touch- 
ing this point, these words: 

“The rule on this subject is thus laid down by 
Chief-Justice MarsHaL. : ‘ It is a general principle that 
‘the party who sets up a title must furnish the evi- 
‘dence necessary to support it., If the validity of a 
deed depends upon an act in pais, the party claiming 
under that deed is as much bound to prove the per- 


formance of the act as he would be bound to prove 
‘any matter of record on which its validity might de- 


¢ 


¢ 
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‘pend. It forms a part of his title; it is a link in the 
‘chain which is essential to its continuity, and which it 
‘is incumbent on him to preserve.’ ”’ 


In the case of Speigle e¢ a/. vs. Meredith, 4 Bissell, 
120, decided 1868, in the Circuit Court for the District 
of Indiana (opinion by McDonatp, J.), this question 
came up in a case where the objection was toa deed 
made in alleged pursuance of a certain trust instrument 
or power. On page 122 the Court states the way in 
which the question was presented thus : 


‘“ Whether this demurrer ought to be sustained, is the 
question to be decided. 

(1). In support of the demurrer, it is objected that, 
on the face of the bill, the conveyance of the one hun- 
dred and sixty acre tract of land is void. This objec- 
tion is founded in the provision in the trust deed, al- 
ready noticed, that the trustee could only convey the 
land when the Railroad Company wished to ‘sell’ it ; 
that the power to convey was a naked power dependent 
on that precedent condition; that such a power must 
be literally followed and strictly construed ; that the 
condition must be interpreted to mean a sale for cash 
in hand; and that the transaction stated in the bill was 
not a sale for’ cash, but a mere barter or exchange. 
There can be no doubt that a naked power or trust 
must be literally followed and strictly construed.” 


The Court then proceeds to find that the power was 


in that particular case shown by the bill to have been 
strictly pursued. ‘The Court here cites on this rule of 
strict construction, Hill on Trustees, 478 ; Williams vs. 
Peyton's Lessee, 4 Wheaton, 77. 

So in the case of Morrill vs. Cone, 22 Howard, 82, 
this Court says: 

“The authority conferred upon the mandatary by the 
title of attorney is special and limited, and his acts 


under it are valid only as they come within its scope 
and operation. 
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“These propositions are not disputed as between 
the parties to the original contract, but is claimed that 
bona fide purchasers are entitled torepose. This argu- 
men rests on the hypothesis that the delinquency of 
the mandatory is a breach of an equitable trust, a trust 
cognizable in a Court of Chancery only. But the as- 
sumption is not tenable. The attorney was not vested 
with the legal estate. He was the minister, the servant 
of his constituent, and his authority to convey the legal 
estate did not arise except upon a valid sale in accord- 
ance with the requirements of the power. * * * It 
is competent to his principal to show that the trans- 
actions was, in appearance only and not in fact, within 
the authority conferred.” 


In the case of Lessee of Clark vs. Courtney, 5 Peters, 
347, the same doctrine is distinctly laid down. The 


oe £2 


power of attorney was to “sell,” “ dispose of,” ‘“ con- 


tract,” and “ bargain for all of said tract.” And the 
attorney under a statute of that state relinquished it 
to the State for taxes. The Court says: 


“ The language here used is precisely thal which would 
be wsed in cases of intended sales for a valuable consider- 
ation in the ordinary course of business,” “a relinguish- 
ment to the State 1s not a sale.” (p. 349) “It seems 
to us that the +e of such a relinquishment, amount- 
ing as it does to a surrender of title without any 
valuable consideration ought not to be inferred from 
any words however general, much less from words so 
appropriate to cases of mere private sales as those in 
the letter of attorney.” 


So we say in this case this iniquitous proceeding 


violating in letter and in spirit the power given, ought 


not to be construed to be within a power “ to make 


conveyances to purchasers.” 
It is necessary, if the defendant wishes to support 
his title upon this power, to show that Little was a pur- 


chaser from Jane Y. Irwin or from some one authorized 
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to sell, as Scott, Boyd, and Lamaster were, but this is 
distinctly negatived. 

The power of Donovan, as found by the jury, was to 
make conveyances to purchasers under Scott, Boyd and 
LaMaster (Record, p. 8, finding 4th). He had no 
power to bargain and sell, only a naked power to con- 
vey, when a sale had been made. 

Plaintiff in error contends, opposing brief, pp. 35 and 
36, that, there being a power to convey, and a convey- 
ance made, every presumption will be made to uphold 
that conveyance. ‘This is only to say that on the pro- 
duction of the deed the burden of proof then falls on 
the defendant in error to impeach the deed. If this, for 
the purpose of argument, be momentarily conceded, 
it will be seen, by reference to the 4th, 15th and 14th 
findings supra, that the burden was triumphantly borne. 
That is to say, the proofs were made and findings 
returned by the jury which fully impeached the deed. 

But this contention of the plaintiff in error is not 
sound. Itis Azs alleged title, and was pleaded as an 
affirmative defense ; and, therefore, the burden was on 
him to prove all the facts upon which his title depends, 
including the happening of the condition precedent to 
the exercise of the power—namely, a sale by Scott, 
Boyd and LaMaster. To defeat the title found in the 
plaintiff below the plaintiff in error must show that he 
derived title through this Donovan deed, and under the 
power. If that power was sufticient by its terms to 
authorize Donovan to convey to any one generally, or 
at discretion, or to sell and convey, the burden was 
on plaintiff in error who made claim of title under that 
power to show that fact ; which he failedtodo. There 


is no finding to that effect in the record, nor any find- 
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ing which gives any support to the theory of the plain- 
tiff in error on this point. 

It is contended in the opposing brief, page 35, that 
the 4th and 28th findings, R., 8 and 12, show the pur- 
pose and not the form, limitation and definition of the 
power. This is a pure assumption of fact outside the 
record. The findings of the jury, by failure to move 
to set them aside and by moving for judgment on the 
verdict, are accepted. They can be accepted as find- 
ings of fact only. Without that what evidence is there 
that there was any power at all, or of its nature or its 
extent? Without the power the deed by Donovan, and 
the title claim under it must fail. Yet they ask the 
Court to assume, dehors the record, a power to Dono- 
van of the nature they claim it to be and not what the 
jury found it to be, viz., they ask the Court to assume 
that it was a power to Donovan to convey generally 
‘and at discretion, a power, practically to donate the 
property to whomsoever he would. They must 
admit the jury have found that the act of Donovan was 
opposed to the purpose of the power; that it was an 
atrocious fraud and violation of the trust and confi- 
dence reposed ; that every finding made by the jury on 
this head precludes the theory they advance, and pre- 
cludes the possibility of any bona fides in any one in 
this chain of claim of title from Donovan to DePutron, 
inclusive. Yet they ask the Court to go out of the 
record to support the fraud by assuming that the power 
of attorney gave more power than the jury have found, 
and more than it was intended to give. 

We maintain, on the contrary, that the contention of 
piaintiff in error on this point is equally at variance with 


the facts found, as it was shown to be on the former 


87 


point. Upon this point the jury expressly found that 
the power to Donovan was “To enable him to make 
‘‘ conveyances to purchasers from Scott, Boyd and La 
‘“‘ Master, and to facilitate their operations under their 
contract of March 3l1st, 1874” (4th Finding, R., 8). 
Also that this deed was given by Donovan and received 
by Lantz with the intention of defrauding Jane Y. 
Irwin (13th Finding, R., 9). And further that Samuel 
W. Little had full knowledge of such facts and pro- 
cured such conveyance to be made with such knowl- 
edge and design (13th Finding, R., 9). That the deeds 
from Donovan to Lantz and from Lantz to Little were 
executed at the same time, and were parts of one 
transaction (14th Finding, R.; 9). Here are four things 
found expressly: Ist. That the Little and the Lantz 
deeds are one, the intermediary Lantz being merely 
colorable to conceal the fraud. 2d. That Little was 
the procuring party, knew and in fact devised the fraud. 
3d. That the purpose intended by the parties was 
fraudulent, and the deed fraudulent in fact. 4th. That 
it was a fraud upon the power itself; that is to say, it 
was foreign to the power defined and granted. 

The finding that 1t was a fraud upon the power can 
have but one meaning. The power is “the authority 
given. That is the meaning of the word. Power is 
the “authority to act” (Bouvier’s Law Dic.). “A 
‘‘ power is the authority enabling one person to dis- 
‘pose of the interest which is vested in another ” 
(Goodill vs. Brigham, 1 Bosq. & Puller, 197). “ A power 
‘is the authority by which one person enables another 
‘“ to do some act for him” (2 Lilly Abridg., 339). ‘ A 


‘power is the right or authority to do something’ 
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(MarsHaxy, C. J., 8 Wheat., 203).. The fraud upon the 
power is fraud upon the authority of Donovan. 

The fraud in fact, the conspiracy between Donovan, 
Lantz and Little, was covered by the last paragraph of 
the 13th finding. That it was not within the authority, 
that it was « fraud upon the power, is covered by the 
other paragraph in express terms. It was, say the 
jury, a fraud upon the power held by Donovan, and 
was taken fraudulently and with intent to defraud. 

We submit that the cases now referred to (and the 
number might be indefinitely increased) rule the pres- 
ent case, so far as the plaintiff in error rests his case 
on the Donovan deed. We here close our discussion of 
the proposition that the conveyance by Donavan to 
Lantz was in violation of the express conditions ot the 


power, and hence void. 


But we further maintain that, even if 
the power to Donovan was general in its 
terms authorizing sales and conveyances 
generally and was as broad in its scope as 
the plaintiff in error contends that on the 
findings it should be construed to be, never- 
theless, it was subject to the implied condi- 
tion in iaw that the power thereby given 
should be exercised by the attorney bona 
fide, and the finding being that it was ex- 
ercised fraudulently. which said fraud the 
beneficial grantee procured and in which 
he participated, the conveyance is equally 
void in law as if it had been made in viola- 
tion of an express condition or limitation 
in the power. 


a. 
j 
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On the general subject of the inclination of the 
courts in dealing with such fraudulent transactions, 
to construe powers and other instruments which 
may come into view, strictly against the consum- 
mation of such frauds, the recent case in this Court of 
S., 180, where the 


r 


Graffen et al. vs. Burgess, 117 U. 
opinion is by Justice BRADLEY, is instructive. 

In some of its aspects this case is quite like the 
one at bar. It is like it in the totally inadequate con- 
sideration which was paid by the fraudulent purchaser 
for the land. It is like it in this, that the victim of the 
fraud was, as in the present case, a woman, unskilled in 
business, and unused to the stratagems which are 
sometimes resorted to by unscrupulous persons. It is 
like it in the endeavor to shield the fraud by resort to 
judicial sales and adherence to forms of law. It is like 
it in that the fraud, in the present case, is within the 
description of the fraud in the case then at bar, and 
which the Court very justly denominates ‘ most 


atrocious.” 


CASES SHOWING THAT A .FRAUDULENT CONVEYANCE BY 
AN ATTORNEY [IN FACT IS VOID AS TO . THE FRAUDULENT 


GRANTEE. 


We now refer the Court to some cases distinctly ad- 
judging that where a power of attorney shows that it 


was given for the purpose of enabling parties to make 


sales of property, there a fraudulent conveyance of 


property by the attorney upon a grossly inadequate or 
upon a nominal consideration 7// not pass the legal title 
to the fraudulent (>; collusive iT voluntary qrantee under 


such a power. 
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It is not the law that equity must be resorted to 
after an attempted conveyance in fraud of his power by 
an attorney in fact. It is an elementary principle of 
the law of agency, that to bind the principal the con- 
tract must be within the anthority committed to the 
agent. If wuthority be conferred on the agent to sell 
and convey real estate, it imports that the conveyance 
must be for a fair and valuable consideration. He has 
no power to give away the property, or to convey it 
for a mere nominal consideration, as in this instance, 


for less than one per cent. of its value. 


The question now under discussion—upon examina- 
tion it will be seen the precise question now under dis- 
cussion—arose in California in the case of Dupont vs. 
Wertheman, 10 Cal., 354, 1858. Dupont, the plaintiff, 
being the owner in fee of certain premises, executed a 
power of attorney to one Price authorizing him “ to sell 
and convey” the same. Under this power of attorney, 
and in Dupont’s name, Price executed a deed of the 
property to one “ Van Nostrand, which is in the usual 
form of conveyances, purporting to be in consideration 
of the sum of $8,000, paid at or before its sealing and 
delivery.” In an action of ejectment against an alleged 
subsequent purchaser under Van Nostrand it was 
shown aliunde the deed executed by Price to Van 
Nostrand, that there was in fact no sale made by Price 
to Van Nostrand, and no consideration paid, or agreed 
to be paid, by him. It was held that under these cir- 
cumstances the conveyance made by the attorney 
(Price) in the name of his principal (Dupont) was an 


absolute nullity. The opinion of Fiextp, Justice, is as 
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satisfactory in its reasoning as it is clear and forcible 
in its expression. He says: 


“The power of attorney from the plaintiff (Dupont) 
to Price authorized a sale of the premises. It did not 
authorize a gift of the property, or its transfer for any 
purpose except in completion of a sale. No considera- 
tion was paid, or stipulated to be paid (although $8,000 
was recited in the deed). Both Price and Van Nos- 
trand agree in this respect in their testimony. ~ 
It is immaterial for what purpose the deed was given, 
as it was not executed upon a sale. The power was 
special (it was a power *‘to sell and convey ”), and the 
deed not being in pursnance of the power, could not 
pass any title from the plaintiff to Van Nostrand. 
* * * As between the plaintiff and Van Nostrand, 
the conveyance had no more effect than if it had re- 
cited on its face that Price was only authorized to sell 
the property ; but, for reasons best known to himself, 
made the conveyance without a sale. No parade of 
authorities could give to such an instrument any oper- 
ative force in favor of a subsequent purchaser. The 
same facts existing, though not apparent on the face of 
the deed, the same result must follow as between the 
parties. As between them, it was a nullity. In ap- 
pearance it conferred title, while, in fact, no title 
passed. ”’ 


The judgment below in favor of the defendant was 
reversed, and Dupont held entitled to recover in eject- 
ment, notwithstanding the deed executed in his name 
by Price, his attorney. 

On the same principle that a deed may be defeated 
at law by parol evidence showing that it was a forgery, 
or that it was procured by duress, or that it had never 
been delivered ; so it may be likewise shown that it 
was executed by the attorney not in the exercise of the 
power given by the letter of attorney, but as a result of 
a combination between him and the fraudulent grantee 
under the power to defraud the principal of the prop- 


erty. That the Donovan deed to Lantz was thus exe- 


92 


cuted in fraud, and that the beneficial grantee Little 
(Lantz was only a conduit pipe) procured the deed thus 
to be made are facts found by the jury upon evidence 
to the admission of which the record does not show 


that any objection was taken. 


The following case, decided by the Supreme Court 
of Massachusetts (Chief-Justice SHAW) is also directly 
in point. | 

Fay vs. Winchester, 4 Metc. (Mass.), 513, was an 
action at law—writ of entry—for the recovery of real 
estate. Demandants were the heirs at law of one Al- 
pheus Fay. In 1823 said Fay made his will, in which 
he devised and bequeathed all his real and personal 
estate to Fitch Winchester, the tenant. In 1824 said 
Fay gave Fitch Winchester, the defendant, a power of 
attorney authorizing him to sell, lease or exchange any 
of his (Fay’s) real estate. This power remained in 
force until the decease of said Fay, and was _ sufficient 


to authorize the sale of any real estate acquired by 


said Fay after the making of his will, as above stated. 


But the will was not sufficient to pass to the devisee 
any real estate acquired after the will was made. 
Fitch Winchester, knowing these facts, and acting as 
attorney for said Fay, made a pretended sale of certain 
after-acquired real estate to Jacob B. Winchester, his 
father, and, as attorney for said Fay, executed deeds 
purporting to convey the same to said Jacob. This 
pretended sale and conveyance was made by Fitch 
Winchester in order to prevent this after-acquired real 
estate from descending to the heirs of said Fay, the 


demandants in the writ of entry, and in order that 
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Fitch Winchester himself might indirectly and fraudn- 
lently acquire the property. The only consideration 
was the giving of certain notes by said Jacob B. Win- 
chester to said Fay, payable on demand. After Fay's 
death Fitch Winchester gave up these notes to Jacob 
B. Winchester, and Jacob B. Winchester executed 
deeds purporting to convey the said after-acquired real 
estate to Fitch Winchester. 

The Court held that no title passed to Jacob B. Win- 
chester by this pretended sale and conveyance, which 
was made under the: power from Fay to Fitch Win- 
chester, and hence that the heirs of said Fay were en- 
titled to recover the real estate in an action at law 
against said Fitch Winchester, the grantee of said 
Jacob b. Winchester. 

Chief-Justice SHAW, giving the opinion, said (p. 516) : 


“This transaction, upon the face of it, bears strong 
marks of being colorable and pretended, and not a real 
and actual sale. Perhaps if it stood thus it would be 
proper to submit this evidence to a jury, with instruc- 
tions that if it were colorable and pretended, and not 
intended as a real sale to J. B. Winchester ; if the pur- 
pose was to defeat the legal operation of the will of 
the testator and the law of descent, and merely put the 
property in a situation to appear to pass as persona! 
property, under the operation of the will, and prevent 
its going by descent to the heirs, 7 was an unwwar- 
rantable use and an abuse of the power, and Jraudu- 
lent; and as against the heirs, noth ing passed hy the deeds 
to JS. L. Winchester. But as the case stands, it is ex- 
pressly found that the intent of this conveyance under 
the power was ‘to secure said estates to said Fitch 
Winchester, and to prevent their descent to the heirs of 
said Alpheus Fay, and because the said Fitch Win- 
chester knew that said estates would not pass to him 
under said will.’ This was testified to by the grantee, 
and therefore this purpose must have been known to 
him.” 

“ We think the only legitimate and proper use which 
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Fitch Winchester could make of the power was to ex- 
ecute it for the use and benefit of the testator. It was a 
naked power only, unconnected with any interest in the 
attorney himself. To use it for his own purposes, and 
to defeat the will of the testator and the law of descent, 
with a view to make the will operate upon property for 
his own benefit, upon which, by the force of law and 
the act of the testator, it would not operate, was a 
Fraudulent USEC of it. and the estate did not Pass by ag 


That this judgment is fully in point in the case at 
bar is manifest and undeniable. That it lays down a 
sound principle of law is, we think, equally clear and 
indisputable. 

So, also, the following case in the New York Court 
of Appeals. 

Euston vs. Clark, 35 N. Y., 225, was an action at law 
for the conversion of certain lumber. The defendant 
claimed title under an alleged sale to him by an agent 
of plaintiff, the consideration for which was: the can- 
cellation of a certain personal debt due from the agent 
to the defendant (the purchaser); the assumption by 
defendant of other debts of the agent; and a check to 
the order of the agent which, as the defendant knew at 
the time, was to be used by the agent to pay another 
of his personal debts. The Court held that no title 
passed to the defendant by the alleged sale. 


WriGcut, J., giving the opinion of the Court of Ap- 


peals, said (pp. ae. BOO) : 

‘* He could not bind his principal by a disposition of 
the property in any other way than by a sale in the 
usual course of trade (Story on Agency, $60). He was 
not authorized to exchange it in barter or pledge it, 
because there is no usage of trade to that extent: nor 
could he transfer it by way of security for his own pri- 
vate debt (Story on Aveney, $$ 92, 113). It is well 


o/ 


settled that, when the transfer of property is made in a 


mode which is not within the scope of the authority 
confided to an agent, or with which the agent is not 
apparently clothed, or held out to the public to be 
clothed, no title to the property passes, and it may be 
reclaimed by the owner. The purchaser is bound to 
take notice whether the agent is departing from the 
usage of trade. He is presumed to understand the 
restrictions and limitations imposed by the usage of 
trade upon a general agency (Story on Agency, §$ 224, 
225); and when, in making the sale, the agent has 
departed therefrom, the principal may repudiate the 
act.” 
* x a oe * * 

“A purchaser from an agent intrusted with property 
for the purpose of sale, with knowledge of such agency, 
and that the agent is selling to raise money for his own 
purpose, and intending to apply it to his own uses, 
acquires no title as against the principal.” 


So, also, the following case decided by this Court : 

In Clarke's Lessee vs. Courtney, 5 Pet., 319, the power 
of attorney was (p. 347) : 

“ To sell, dispose of, contract and bargain for all or 
so much of said tract of land, &c., and to such person or 
persons, and at such time or times, as he” (the attorney) 
shall think proper, and in our or one of our names to 
enter into, acknowledge and execute all such deeds, 
contracts and bargains for the sale of the same, as he 


shall think proper.” 


The action was ejectment. The plaintiffs’ evidence in 


that case, as in the present one, showed primu fucie 


title in plaintiffs. The defendants in that case, as a 
part of his alleged claim of title, introduced a certain 
instrument of relinquishment to the Commonwealth of 
Kentucky, which instrument referred to and purported 
to be executed under the above power of attorney. The 
Court below instructed the jury that ‘ the said relin- 
quishment, if the execution thereof was satisfactorily 


proved, was a bar to the recovery of all the land de- 
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seribed in said relinquishment.” The jury found for 
the defendants ; the plaintiffs brought the case on writ 
of error to this Court; and the judgment below was 
reversed. 

Mr. Justice Story, in giving the opinion, after show- 
ing that the plaintiffs, who were the owners of the land 
and the authors of the power, received no valuable con- 
sideration for the relinquishment to the State, said 
(p. 349) : 


[n poimt of fact, then, the relinquishment gives 
them nothing as a compensation for the land; but re- 
stores back again only the money (if any) which they 
have paid. Can such a relinquishment, for the purposes 
contemplated by the statute, be in any just sense 
deemed a sale? Wethink not. It is a mere abandon- 
ment of the title ; or, in the language of the act, a re- 
linquishment or disclaimer. The letter of attorney 
manifestly contemplated the ordinary contracts of bar- 
vain and sale he twee: en private persons, for a valuable 
consideration. * * * The State does not buy, nor 
does the party sell in such a case. Jt seems to us that 
the nuture of such a relinguishment, amounting, as tt 
does, fo a surrender of title without ANY valuable consid- 
eration, ought not to be inferred From any words, how- 
ever general, much less from words so appropriate to 
cases of mere private sales as those in the present let- 
ter of attorney. The question whether such a relin- 
quishment should be made or not isso emphatically a 
matter of pure discretion in the owner, in the nature of 
a donation, that it ought not to be presumed to be 
delegated to another without the most explicit words 
for, and appropriate to such a purpose. We think that 
the words of the present letter of attorney are not 
sufficient to clothe the agent with such authority.” 


Stainer vs. Tysen, 3 Hill (N. Y.), 279, was an action 
of assumpsit on a promissory note by plaintiff as in- 
dorsee against David J. Tysen as maker of the note. 
The note purported on its face to have been made by 


the defendant David [. Tysen by George W. Tysen, 
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his attorney. The power authorized the attorney, 
* To draw and to endorse checks, notes and bills of ex- 
change in my name.” 

The note in question was given to the plaintiff by 
George W. Tysen, the attorney, for a debt due from 
the insolvent firm of George W. Tysen & Co., of which 
George W. Tysen was a member, but with which the 
defendant David I. Tysen was not in any way con- 
nected. The note was without consideration, so far 
as the defendant was concerned. ‘The Court held that 
the attorney had no authority to make the note and, 
therefore, the principal was not liable. 

In giving the opinion Cowen, J., said (p. 281) : 

“'There is no doubt that a power drawn up nakedly 
to do acts for and in the name of the principal, nega- 
tives all idea of interest in the agent or authority to 
act for the benefit of any one beside the principal. 
This limitation, therefore, the plaintiff was bound to 
notice. It is an intrinsic fact, and when he is, more- 
over, told that the attorney, as between himself and 
principal, is abusing his trust, the reason for making 
the act conclusive entirely ceases. The plaintiff him- 
self then becomes a party to the fraud.” 


The Supreme Court of Wisconsin decided a case like 
Dupont vs. Wertheman, supra (and like the present case), 


the same way. 


In Meade vs. Brothers, 28 Wis., 692, Coie, Justice, 


“The written power authorizes the agent to sell and 
convey the real estate named, entire or in parcels, to 
such persons and for such sums of money as might, to 
the attorney, seem most to the advantage and profit of 
the constituent. Evidently this contemplated a sale 
for a valuable consideration, and it never could have 
been intended to authorize the agent to sell and trans- 
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fer the title for a mere nominal consideration. * * * 


It is a cardinal principle that if the act of the agent varies 
substantially from the authority or commission, 1n its 
nature, extent or degree, it is void as to the principal 
and does not bind him (Story on Agency, Sec. 155). 
* * * The deed, therefore, not being executed in 
pursuance of the power conferred upon the agent, 
conveyed no title, and, in fact, was void as to the plaintiff. 
[ts existence presented no obstacle to the plaintiff's 
recovery.” 
The case was in ejectment, and the conveyance was 
set up as a defense to the action. 
See also: 
Wiltshire vs. Sims, 1 Campbell, 258. 
Attwood vs. Munning, 7 B. & C., 278. 
feeese vs. Medlach, 27 Tex., 124. 


In Morrill vs. Cone, 22 How., 82, above cited, this 
Court recognized the remedy at law as a proper one in 
such case, but the plaintiff was not allowed a recovery, 
because he had suffered the matter to rest thirty-four 
years, and the premises, as the Court say, ‘“‘had re- 
peatedly been sold during this long period.” In that 
ease all that prevented the recovery was the equity of 
bona fide purchasers. In this ease, there are no bona 
de purchasers or innocent parties to be protected, as 
the jury affirmatively tind, and the existence of the 
Donovan deed is no bar to her recovery. 

There is no pretense of bona fde purchaser. The 
findings are not only silent in respect to the plaintiff's 
grantor having received or of Lantz or Little having 
paid the $1,000 recited to have been given in the Don- 
ovan deed in this transaction between the conspirators 
Little, Lantz and Donovan, but the plaintiff in error, in 
his bill of exceptions upon the question of jurisdiction, 


has preserved and made a part of the record the aftirm- 
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ative evidence that the matter was not a purchase. In 
the evidence of Donovan, taken in the cause on its 
merits and used on the subsequent issue upon the 
jurisdiction, he says (h., 74): 
éc , ‘ “ a. ? : . ” 
I was convinced that Irwin's title to the property 
‘was null and void, and that they had no title, but to 


* gratify Mr. Little and others I made a deed under 
* that power to forever quiet titles.” 


It makes one’s blood tingle to read this cool, brazen 
statement of his fraud. He coneluded that his  prin- 
cipal had “no title,” and “to gratify” adverse claim- 
ants he conveys his principal's title fo7 nothing. 

Also in the same manner is_ preserved and made a 
part of the record the fact that Mrs. Irwin, the holder 
of the legal titletothe whole 120 acres, got none of the 
$1,000 recited by the Donovan deed to have been paid. 
At R., 72, Int. 15, she is asked : 

“State whether he [Donovan] ever remitted to 
vou for the proceeds of any sales of any part 
of the property he is claimed to have made? = A. 
He never did. I had not heard from him for a 
long time before and never have heard from him 
since. Int. 14 to John Irwin, R., 76 and 77: “ State 
whether or not he {Donovan} ever remitted any money 
or property or accounted for the proceeds of pretended 
sales of any portion of the property? A. He never 
did, neither money, valuable, or other contribution 
whatever.” 


This extraordinary proof that the deed to Lantz 
was at the instance of Little and as a mere favor 
to him, and that Mrs. Irwin got no consideration, a 
small part of the evidence heard by the jury upon 
the infamous conspiracy between Donovan, Lantz 
and Little, on which the jury spoke with = such 


emphasis in their findings, is preserved in the 
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record by the plaintiff in error himself. But with- 
out this the plaintiff in error would be in no 
better position, as the jury by their findings of fraud 
leave him without any pretense of dona jides in the re- 
ceipt of his deed or the tenure of his claim of title. 
The jury say there is no proof of any consideration 
paid (40th finding, R.,14). He appears to be a volun- 
teer under the party who devised the fraud and is also 
his near kinsman. 

So that, instead of the record showing that the 
$1,000 was ever paid, as stated at p. 34 of opposite 


brief, or that the same is still retained, as is contended 


at p. 35, the record entirely fails to show that it ever 


was paid, and, on the contrary, evidence in the record, 
preserved by the plaintiff im error for the other pur- 
pose, does show affirmatively that the then holder 
of the legal title never received any portion of it, and if 
it ever was paid it was merely as a bribe to Donovan for 
the corrupt and fraudulent purpose of thereby acquir- 
ing an apparent title. 

The conveyance by Little to his kinsman is not sur- 
prising. ‘The only remarkable fact in that transaction 
is that no attempt is made to create a color of good 
faith, or apparent consideration, beyond the recital in 
the deed The counsel of plaintiff in error, at page 4 
of the opposing brief, at the commencement of the argu- 
ment on this head fail as remarkably to give “ the sub- 
stance’ of the 29th finding, as they did to give the “sub- 
stance ” of testimony in the abstract of evidence on the 
subject of jurisdiction. Counsel drop the important 
word * purported ” from the 29th finding. The jury do 
not find that Little or Lantz paid, or that Donovan re- 


ceived the recited consideration. but that Donovan 
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made a deed for that ‘“ purported,” or recited, consider- 
ation of one per cent. of the value of the property at- 
tempted to be conveyed, it is nowhere found that any 
sum was in fact paid. 

If there was any other fact capable of proof, or 
proven and not found upon by the jury, then the rem- 
edy of the plaintiff in error was to have moved to set 
aside the verdict and for avenire de novo. Having 
failed to do that, and to except to the rulings thereon, 
he must be held to accept the facts found as all the 
facts capable of proof necessary to the protection of 
his rights. The Court will not relieve a party who ts 
himself at fault and who has gambled upon the chances 
of a judgment in his favor by reversing the case for 
matter of which he has not complained, in order that 
he may have an opportunity to speculate upon the 


chances of another trial. 


Even if the Donovan power had been 
general in its terms, there is no estoppel 
in favor of De Putron; for the deed under 
the power is expressly found to be fraud- 
ulent, and there is no finding and no evi- 
dence that De Putron either paid any 
value or was without notice of the facts 
that rendered the Donovan deed void; 
and on the facts found the burden of 
proof was on De Putron to show that he 
paid value and was without notice. 


It is clear that there could be no estoppel, unless the 
Donovan power was, on its face, general in its terms. 
This the jury did not find. On the contrary, they 


found (Record, p. 8, 4th finding) that the power was 
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‘to enable Donovan to make conveyances to pur- 
chasers where sales were made by Scott, Boyd and La- 
Master, and to facilitate their operations under their con- 
tract of March 31, 1874.” But even if it be assumed, for 
the sake of the argument, that the contention of plaintiff 
in error that the power was on its face general in terms, 
still there is no estoppel in favor of De Putron. 

Counsel for plaintiff in error labor to show that 
De Putron had no notice that the alleged conveyance 
by Donovan was an unauthorized and fraudulent abuse 
of the power (Plaintiffs Brief, pp. 34, 35). Even if 
that were the fact, De Putron would not have any 
title. If Lantz and Little acquired no title, De Putron 
acquired none by an alleged conveyance. from Little. 
Nemo dat quod non habet. : 

De Putron is not a ona fde purchaser for value. If 
it be conceded, for the sake of argument, that De Putron 
paid full value, and had no notice, vet he is not a 
purchaser ; tor he did not and could not acquire the 
legal title from Little, since Little did not have the 
legal title himself. The defense of purchaser for value — 
without notice arises only where the legal title is 
actually transferred, which legal title is subject to an 
equity prior to the equity of the purchaser. In such 
a case, if the purchaser has paid full value without 
notice of the prior equity, he will be permitted by a 
Court of Equity to retain his legal title. That is, a 
court of equity will take no active measures against 
him. Buta court of equity will not assist an alleged 
purchaser to acquire the legal title. To do so would be 
highly unjust to him who has the legal title and the 
prvor equity. The payment of full value without notice 


merely enables a purchaser to retain, as against the 
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holder of a prior equity, whatever /eya/ advantage he 
may already have, for example, the /ega/ title. 

But in a court of law, the defense of purchaser for 
value without notice has no place, so far as actions to 
recover real property are coacerned. If a person is a 
purchaser, that is, Aas the legal title, he needs no such 
defense in a court of law ; if he does nof have the legal 
title, no such equitable defense will in a court of law 
avail him. 

But there is another principle somewhat analogous to 
the equitable defense of purchaser for value without 
notice. on which the defendant in ejectment may some- 
times rely, namely, the principle of estoppel. 

An estoppel in such a case is like an estoppel in any 
other, in this respect, it assumes that the plaintiff could 
show facts which would entitle him to recover, but re- 
fuses to permit him to show those facts because it 
would be inequitable to allow him to do so. In eject- 
ment, for example, an estoppel as to plaintiff assumes 
that the title is in the plaintiff, but refuses for equita- 


ble reasons to permit him to prove his title. 


No Esropret In Favor oF DE Purron. 


In order that an estoppel as to title may exist in 
favor of a person, fe must show that HE PAID VALUE 
witHout NoTICE. This follows from the rule of law, 
that in order to create an estoppel the party in whose 
favor the estoppel is claimed must show he acted to his 
injury on the representation of fact as to which he 
claims the estoppel; and that, if the party who made 
the representation was allowed to show that it was in 


fact untrue, the party who acted on it would suffer loss 
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from having so acted. The very foundation of an es- 
toppel is the injustice of allowing one person to cause 
loss to another person by permitting him to contradict 
in evidence the representations which he has made, and 
on the faith of which the other person has acted. If 
the person would suffer no loss the foundation of an 
estoppel fails. Ifa person who supposes he is acquir- 
ing a title pays no value, he suffers no loss ; and cannot 
set up any alleged estoppel against the true owner. 
Railroad Co. vs. Dubois, 12 Wall., 47, 64 ; 
American Notes to Doe vs. Oliver and 
Duchess of Kingston’s Case, 2 Smith’s 
Leading Cases, 7 Am. Ed. (H. & W.), p. 
715 ef seq. 


The principles here stated are well supported and 
illustrated by the doctrines as to negotiable paper, 
which have been repeatedly enunciated in the decisions 
of this Court. 

In Stewart vs. Lansing, 104 U.S., 505, Chief-Justice 
WAITE says (p. 509) : 

“Tt is an elementary rule that if fraud or illegality in 
the inception of negotiable paper is shown, an indorsee 
before he can recover must prove that he is a holder 
for value. The mere possession of the paper under 
sucii circumstances is not enough.” 


It is true that in the absence of any evidence, the 
presumption is that an indorsee of negotiable paper is 
a holder for value without notice. But as soon as 
fraud or illegality in the origin of the paper is shown, 
the burden of proof is shifted to the holder, and he is 
then bound to show that he paid value. Until he 
shows this he is in the same position as the original 


holder who committed the fraud or illegality. 
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This principle is tersely stated in Pana vs. Lowler, 
107 U.S., 529, by Mr. Justice Woops (p. 542) : 

“The exception relied on by the plaintiff in error is 
well settled, and is this: if, ina suit brought by the 
indorsee or transferee of a negotiable instrument, the 
maker or acceptor, or any party who is primarily bound 
by the original consideration, proves that there was 
fraud or illegality in the inception of the instrument, 
the burden of proof is thrown on the plaintiff to show 
that he is a holder for value” (citing a long list of 
authorities, g. v.). 

In Smith vs. Sac County, 11 Wall., 139, which was a 
suit on coupons attached to county bonds, the petition 
(declaration) averred that 
“ plaintiff was the owner and holder of them, that he 
received them in good faith before maturity and paid 
value therefor.” 

The answer ‘ denied each and every allegation in 
plaintiff's petition.” 

The case was tried by the Court without a jury, and 
findings of fact were made. Among other facts found 
were some that showed or tended to show that the 
bonds were illegally issued. As to whether the plain- 
tiff had paid value for his bonds, there was no finding 
of fact, nor did the record present any evidence on that 
point. 

The Court gave judgment in favor of the defendant 
County. The question On writ of CTTOr Was whether the 
burden of proof was on the plaintiff to show that he paid 
value for the bonds; and that this Court held that 
it was. 

Mr. Justice MILLER, giving the opinion, said (p. 146): 


‘Treating the bonds and coupons sued on in this 
case, which are payable to bearer, as negotiable paper, 
and conceding to its fullest extent the protection which 
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commercial usage throws around such paper in the 
hands of a bona pde purchaser for value before matu- 
rity, it is nevertheless undoubtedly true that circum- 
stances may be shown in connection with the origin of 
such paper, which will devolve upon the holder the 
burden of showing that he did give vaiue for it before 
maturity. This principle is asserted in the text books 
of Chitty, Story, Parsons and others, and is so laid down 
and sustained by numerous citations of authorities by 
the learned American annotator of Smith’s Leading 
Cases, p. 702.” 

The dissenting opinion of Mr. Justice CLIFFORD re- 
lates only to the point as to whether in that particular 
ease the finding of fraud or illegality was sufficient to 
cast on the holder of the bonds the burden of showing 
that he paid value. 

If it be taken as true, as the Court (except Mr. 
Justice CLIFFORD) held, that the findings of fact in Smith 
vs. Sac County, supra, were sufficient to show fraud or 
illegality in the origin of the bonds, that case is on all 
fours with the present one, both as tothe point in ques- 
tion and as to the manner in which it arose. The 
petition in Smith vs. Sac County, alleged a bona fide 
purchase for value. The answer made a general denial. 
The question was thus put in issue by the pleadings, if 


it was necessary to plead it. 


IN THE PRESENT CASE, the Answer alleged (Record, 
p. 2) abona pide purchase for value; the paymeht of 
$10,000 consideration ; that $10,000 was full value ; and 
that defendant had no notice (not generally but only) 
of any de tect in the tax deed. 

The Reply (Record, p. 6) made a general denial, and 
denied specially that defendant ever purchased, or 
that he ever paid $10,000 or any other sum for the 


land. 
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THE JURY FOUND as to the question of payment of 
value (Record, p. 14, findings 40, 41) that there was “ no 
proof of Any consideration paid by De Putron to Little 
for such conveyance,’ and that the value of the land at 
the time was not $10,000 as averred by the defendant, 
but $40,000. 

THE JURY ALSO FOUND the facts which showed that 
no title passed by the Donovan deed, namely (Record, 
p. 8, 4th finding), that the Donovan power of attorney 
was executed 
“to enable him to make conveyances to purchasers 
when sales were made by Scott, Boyd and La Master, 
and to facilitate their operations under their contract 
of March 31, 1874” (see also 2d finding, Record, p. 8). 


Also (13th finding, Record, p. 9) : 


‘The jury find that the conveyance from Jane Y. 
Irwin and John Irwin by Wiliam .T. Donovan, Attor- 
ney-in-fact, to J. P. Lantz, was a fraud upon the power 
held by said Donovan, and was given by Donovan and 
taken by Lantz with the intention of defrauding Jane 
Y. Irwin, and that Samuel W. Little had full knowledge 
of such facts, and procured such conveyance to be made 
with such knowledge and design.” 


(14th Finding, Record, p. 9.) That the land conveyed 
by the Donovan deed was worth $100,000. 

(29th Finding, Record, p. 12.) That the “ purported ” 
or ‘‘expressed” consideration for the Donovan deed 
was $1,000 ; while the evidence (though not properly 
before this Court) showed further, that not even $1,000 
or any other sum was in fact paid (Record, p. 72, Int. 
15; pp. 76, 77, Int. 14). 

The jury thus found the facts which show that no 
title passed by the Donovan deed to Lantz or Little. 


The burden of proof was thereupon shifted, so that De 
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Putron (in order that he might, as an alleged purchaser 
for value, estop the plaintiff from recovering), had the 
burden of proof to show that he paid value. Having 
failed to show that, the plaintiff was not estopped, as 
against De Putron, as well as against Lantz and Little, 


to show that no title passed by the Donovan deed. 


ITI. 


Defendant has no Title under Tax Deeds 
or by Adverse Possession. 


The third and sole remaining‘affirmative defense, is a 
claim of title deraigned under two tax deeds upon tax 
sales to one Brock, coupled with a claim of ten years 
adverse possession. Upon this claim of title the find- 
ings of the jury are as follows: 


17th. (R., 9). That on June 12th, 1871, Brock 
received of the treasurer a tax deed of the land in 
controversy and other lands which purported to be 
upon a sale made for taxes of the year 1867, but the 5th 
finding is that there was no assessment of taxes against 
ihe land for the year 1867, and the 6th finding is that 
the deed was not under the seal of the treasurer. 

The 18th finding (R. I0) is that on December 15th, 
1871, Brock received of the treasurer a tax deed on 
the property in controversy and other real estate for 
tax of the year 1868, but item 7 of the verdict (R., 8), 
finds that the deed was not under seal of the treasurer. 

19th. Finding (R., 10), is that Brock on December 18, 
1871, leased the premises to Boggs for the period of 
two years and item 20th that he again on the 18th of 
December, 1875, leased to Boggs for the further term 
of two years. 
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The various findings on the matter of possession are 
as follows : 


21st. (R., 10). That in the month of December, 1871, 
the said Charles 'T. Boges claiming title under the said 
lease first aforesaid, entered into the mixed possession 
of the said premises by assuming control and owner- 
ship over the same, and by collecting the rents from 
squatters and persons then located upon said premises, 
and sub-leased other portions of said premises, and 
continued to exercise mixed possession of said premises 
down to the time he yielded his mixed possession of the 
same to Samuel W. Little, and that he paid rent to N. 
C. Brock for the said premises during the terms of the 
two leases above mentioned. 

24th. (R., 11). That on or about the month of May, 
1873, Charles T. Boggs sub-leased the north half of the 
southwest quarter of Sec. 24, Tp. 10, KR. 6 east, to one 
D. A. Gilbert, who, on or about that date, entered upon 
the mixed possession of the same and erected a ranch 
for cows, or milk ranch, on the north-west quarter of 
said quarter section, all the said north half of said 
southwest quarter being at the time he entered therein 
wholly vacant and unoccupied lands, and that he con- 
tinued under said lease in the mixed possession and oc- 
cupation of the same until on or about the year 1878, 
when he moved off his cattle ranch and surrendered his 
mixed possession of the same, at the instance of S. W. 
Little, having during that period attorned and paid rent 
to Charles T. Boggs. 

doth. (R., 13). That in the vear 1873, one Hickman 
entered upon the northeast quarter of the southwest 
quarter of section 24., town 10, range 6 east, under a lease 
from Charles T. Boggs, and erected thereon stables for 
a milk ranch, and paid rent thereon for said premises at 
the rate of $12 per annum, and continued to occupy the 
said premises for such- purposes, and for feeding and 
herding his stock thereon for a period of about two 
years. | 

23d. (R., 10). That on the 18th day of May, 1874, 
said Nelson C. Brock and his wife by their deed of quit- 
claim, conveyed all the said premises—the north half of 
the southwest quarter and the southwest quarter of the 
southwest quarter of section 24, town 10, range 6 east 
to Samuel W. Little, which deed was duly recorded in 
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the County Clerk's office of Lancaster County, Nebraska, 
on the 26th dav of May, 1874. 

22d. (KR., 10). That at the expiration of his term 
under said leases he Charles i. Boggs), vielded his 
mixed possession of the said premises to Samuel W. 
Little. 

25th. (R., 11). That in the year 1876, Samuel W. 
Little began breaking up and actually improving the 
northeast quarter of said quarter section, and erected 
wind mills and placed other valuable improvements 
thereon, planted trees and shrubbery, and set out 
hedges and other fences, and thence until he delivered 
his mixed possession of the said property to his several 
erantees ‘had the mixed possession of the said prem- 
ises—said northeast quarter of the southwest quarter of 
Section 24, town 10, range 6 east. 

d6th. (R., 15) That from May 5l1st, 1874, continuously 
down to the time of the commencement of this suit, 
June 14th, 1884, Charles T. Boggs and Samuel W. 
Little and his and their lessees and grantees, under 
claim of title thereto held mixed possession of all the 
north half of the southwest quarter of section 24, town 
10, range 6 east, and no other person entered thereon 
under claim of title to any part thereof. 

Lith. (R., 9) That up to the vear 1876, the said de- 
fendants and their grantors had mixed possession of 
the land in dispute, to wit: The northeast quarter of 
the southwest quarter of section 24, township 10, range 
6, but said land was open, vacant and unoceupled, ex- 
cept by the city pest house, and was used as a common. 

d2nd. (R., 13) That Nelson C. Brock and Samuel W. 
Tattle and their respective yrantees of auv property in 
‘iispute herein, have paid all taxes assessed against the 
said property since the entry thereof to the vear 1884, 
under claim of title to said premises. 

41 Part 2d. (R., 14) January 29th, 1875, S. W. Little 
was holding said premises as purchaser at tax sale 
under certiticate of purchase May 26, 1874, for tax of 
1872. 

38th. (R.,14) That Samuel W. Little delivered to the 
said John C. Deputron the mixed possession of the 
said premises at the date of the execution of the said 
deed, and that the said John C. Deputron thence and 
hitherto has held the mixed possession of the same. 
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Reasons why the Tax Deeds are void. 


Ist. The first tax deed is void for want of a tax levied in 
that year to support the sale. Both tax deeds are void 
on their face, for want of the treasurer's seal to these 
instruments. The entire discussion in the opposing 
brief, from page 38 to 40 inclusive, is an attempt to 
obtain in this Court the review and overruling of a 
long and unvaried and well-settled line of decision of 
the State Court, upon its revenue law running from 
2d to the 25th Nebraska reports inclusive. The best 
answer to this part of the opposing brief is to quote 
from the last decision of the Supreme Court of Ne- 
braska, on this question. In Gue vs. Jones, 25th 
Nebr., 637, the Court (Coss, J.), says: 

“The Act of 1861, under which the deed was exe- 
cuted, provides, at Section 60, that such conveyance 
shall be executed by the treasurer, under his hand and 
seal. Then follows the statutory form of deed, conclud- 
ing with the words of attestation, In testimony where- 
of, said treasurer, of said county, has hereunto 
set his hand and seal, on the day and year aforesaid. 
[seal]. The statute has substantially been carried for- 
ward throughout all the changes of the revenue law to 
the present day. Under its provisions it has been held 
by this Court, in cases too numerous for citation, that 
a tax deed not executed by the treasurer under his seal 
of office is void.” 


This decision, made by the Court at its last term 
and its latest expression on this subject, ought to be con- 
clusive on the question. To same effect are the follow- 
ing: Sutton vs. Stone, 4 Nebr., 323; Reed vs. Merriam, 
15 Nebr., 325 ; same principle, 15 Nebr., 472 ; 16 Nebr., 
160; 16 Nebr., 195; 16 Nebr., 200; 16 Nebr., 548. 

2d. In sales in invitum it is necessary that all the steps 


requisite to the validity of the sale be established by 
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one claiming under it, to have been taken. There is 
no presumption available to sustain such deed. Every 


essential step must be proven by the one who claims 


Ronkendortf vs. Taylor’s Lessee, 4 Pet., 
308. 


Williams vs. Peyton, 4 Wheat, 79. 


3d. As te the claim of ten years possession, with claim 
of title under these deeds, the jury negative that fact, 
und tind affirmatively that as late as January, 1875, 
Little was holding as purchaser at tax sale undera 
certificate of purchase May 26th, 1874, for tax of the 
IQ”*e) FF oc + - opts . . - _— 
vear LS72. He was not then asserting ow hbersnalp under 
the former irregular tax deeds to Brock as a tax certifi- 


ate is not color of title in the State of Nebraska. 


MeRKeighan vs. Hopkins, 14 Nebr., 364. 
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inconsistent with ownership. Further- 
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more, down to some time in the year 1876, when he be- 
gan to break up the ground and to erect his windmill 
and to plant trees (see 11th finding, R., 9 and 25th find- 
ing, R. 11), the land was vacant, open and unoccupied, 
except by the city pest house, and was ‘used as a com- 
mon. To that time the possession was in dispute, and, 
as the jury say, mixed. 

Some portions of the other eighty acres of this 120 
acre tract, were in possession of Brock and his grantees, 
but other portions were in possession of squatters, and 
some portion in possession of Mrs. Irwin and those 
claiming under her (12th and 15th findings, R., 9). In 
this there was nothing exclusive. The jury say it was 
disputed and mixed. There could therefore be no con- 
structive possession of this land in controversy. There 
is sometimes a constructive possession of a whole tract 
where the claimant has an actual possession of a part, 
and no one 1s in possession of the remainder. But where 
the possession is mixed, the seisin or possession is 10 
him who has the legal title (Angell on Limitations, 6th 
Ed., $ 410). Constructive possession is a fiction for 
the protection of the true owner's title to vacant lands 
and to give him aright of action against trespassers. 
(Lemoine vs. Dunklin, 38 Fed. Rep., 569.) 

To establish a title by adverse possession, the pos- 
session must not only be open but actual, hostile and 
exclusive. Mere possession, unless proven hostile, 1s 
presumed to be in accord with and subservient to the 
true title and leyal possession of the owner ( Bradstreet 
vs. Huntington, 5 Pet., 439.) 

The POSSESSION must be continuous. If there be a 
re-entry by the owner, or a mere trespasser, Or aU 


abandonment by the disseizor, the true owner is re- 


114 


stored to his possession. [t must be begun and con- 
tinued in the same right. 
Armstrong vs. Morrill, 14 Wall, 120, 146. 
Olwine vs. Holman, 23 Penn St., 284. 
San Franciseo vs. Fulde, 37 Cal., 353. 
Lovell vs. Frost, 44 Cal., 475. 
Beupland vs. McKeen, 28 Pa. St., 124, 134. 


Dosweli vs. DelaLanza, 20 How., 32. 


[f the possession is contlicting or mixed, constructive 
possession follows the title, or better or older right, as 
the case may be. 

Hunnicut vs. Peyton, 102 U. S., 369. 
Hunt vs. Wickliff, 2 Pet., 212. 
Barr vs. Gratz, 4 Wheat., 225. 

It is also to be observed, that in the dratt of the 
findings, as submitted to the jury by the plaintiff in 
error, the words were ‘‘ exclusive, actual, undisputed, 
open, notorious and adverse,’ and that these were 
stricken out by the jury and ‘“‘ mixed” inserted. This 
appears in the record by the comment and opinion of 
the Cureuit Judge fled in the cause i, 20). The 
learned Judge had before him the original verdict of 
the jury, in its original form, as submitted to them, with 
the erasures and changes made by them. In other 
words, though asked to tind the possession to have been 
actual, undisputed, exclusive, oven, notorious and 
adverse, the jury retused so to find and found the pos- 
session to have been mixed. So the title, by adverse 
possesslon was not made out, and the plaimtitt in error 
accepted the verdict and by motion invited the Court 
to render judgment thereon as on the true facts in re- 


spect to the claim ot adverse possession. 


IV. 
The recovery is not too large. 


The last point made in the opposing brief is that 
the recovery is too large. No such fact appears ol 
record. On the contrary, the jury find (finding Of, 
Record, Pp. 14), that the specific land deseribed in that 


judgment (p. 26), of the Court, 


i 
Py 


finding, repeated in the 
is “the premises in dispute.” If the objection now 
made were true in point of fact then if was mcumbent 
on the defendant to raise this by motion to set aside the 
verdict and for a trial (/e novo (see /Tairkins vs. Glenn, 
iat UU. BS Bae, S2eae. It would then have been 
in the power of the Court to permit an amend- 
ment, or to require plaintiff to file a remittitur. The 
case will not be reversed for alleged error of ‘this kind, 
for which, even if it existed, the plaintiff im error is him- 
self responsible in permitting it to pass unchallenged 
and in moving for a judgment. It is so held in a similar 
case in this Court in Railroad Co. vs. Linsay, 4 Wall, 
656, where such an objection was considered ‘ purely 
technical.” The discussion of the Court in that CASE is 
applicable to the case at bar. 

2d. But it is a Inere assumption, dehors the record, 
that the »remises in Controversy CAaAnnDOT be seven hun- 
dred and fifty feet in width and fourteen hundred 
feet in length. This assumes that the survey 
by the voverhnment Was in fact conformable tO 
the standard and the usual dimensions. If it were so 
then the land would measure but 660 feet in’ width. 
Yet there are errors in survey. Excess of acreage in 


government subdivisions is a very common matter. The 
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; } } : . « ’ . : ‘ ‘ . * . . : 
reeords apd decisions of everv Court of last resort attest 
that fact. It is a fruitful source of litigation. It does 
LOG follow that thoe Tortv acres cloes not measure fifteen 

. . ; me 7 : e | . . 
nundred teet ln one eXteDt and tourteen hundrec feet in 
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the judgment wer 


isé L reverse bile 


judgment. If there is anything in the point, then 
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in dispute, and al! of it, all that 
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plaintiff s 
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THE HENDERSON BRIDGE CO. VS. WALLACE MCGRATH ET AL. l 


1 Pleas in the circuit court of the United States for the district 

of Indiana, begun and holden at the United States court- 

room, in the city of livansville, in said district, on the first Mon- 

day of October, in the year of our Lord one thousand eight hun- 

dred and eight- -five, before the Honorable William A. Woods, 

judge of the district court of the United States for said district and 
ex officio one of the judges of said circuit court. 


Be it remembered that heretofore, to wit, on the 8th day of June, 
A. D. 1885, there was filed in the office of the clerk of said court a 
transcript in the words and figures following, to wit: 


2 STATE OF INDIANA, Vanderburgh County : 
In the Vanderburgh Circuit Court. May Term, 1885. 


Pleas begun and held in the Vanderburgh circuit court, at the court- 
house, in the city of Evansville, county of Vanderburgh and State 
of Indiana, on the first Monday in May, 1885, to wit, Monday, 
May the 4th, 1885, when present the Honorable William F. Par- 
rett, judge of the first judicial circuit of the State of Indiana. 


Be it remembered that heretofore, on the 24th day of April, 1885, 
a complaint was filed ; which complaint i is in the words and figures 


following, viz: , 
Complapnt. 
o In the Vanderburgh Circuit Court. May Term, 1885. 


WatLace McGratuH, MATHEW SPELLACY, Epwarp RYAN 
Us, 


Tue HENDERSON BRIDGE COMPANY. 


The said Wallace McGrath, Mathew Spellacy,and Edward Ryan, 
who are copartners under name of McGrath, Spellacy and Ryan, 
complain of the defendant, The Henderson Bridge Company, and 
for cause of action say that said Henderson Bridge Company is a 
corporation duly organized under the laws of the State of Kentucky 
for the purpose.of building a bridge over the Ohio river from the 
city of Henderson, in the State of Ke ntucky, to the Indiana bank of 

said river, and to build a railroad with proper embankments 
4 over the low grounds of the Indiana side of said line, 

and so as:to make a connection at the city of Evans- 
ville with other railroads; that said Henderson bridge Com- 
pany is indebted to the plaintiffs in the sum of twenty-three 
thousand six hundred and sixty-seven dollars for work and 
labor performed by the plaintiffs and material furnished by 
them in building the said railroad of the defendant between the 
city of I vansville and the city of Henderson, as follows: On or 
about the Ist of July, 1884,said Henderson Bridge Company having 


advertized for bids for the construction of said rs nilroad and making 
1—326 
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the necessary embankment, excavation, graduation, tressle-work, ma- 
sonry, and other work necessary to build said railroad, the plaintiffs 
made to the defendants a bid in writing for doing certain work In 

building said railroad. Said bid or proposal was left with the 
D defendant, and the plaintiffs have no copy of the same and 

cannot file a copy. Said bid or proposal was made upon the 
profile and specifications for building said railroad which were then 
on file in the oftice of said company. A copy of said profile and of 
said specifications is herewith filed. In and by said bid the plain- 
tiffs offered to do work and furnish material in building said rail- 
road, according to said profile and specifications, as follows: For 
making the necessary excavations, as shown by said profile and 
specifications, on sections one (1) to seven, inclusive, of said railroad, 
eighteen cents for each cubic yard of such excavation ; for making 
embankment for said railroad, according to said profile and_ spec- 
ifications, eighteen cents per cubic yard for all embankment 

upon section seven (7) of such railroad; sixteen cents per 
6 cubic yard for all embankments on section six (6); fourteen 

and one-half cents per cubic yard for all embankments on 
sections five (5) and four (4); thirteen cents per cubic yard for all 
embankment on section three (3), and twelve cents per — yard 
for all embankment on sections two (2) and one (1) of said railroad ; 


thirty cents per lineal foot for all piling and twenty-eight dollars 


per thousand for all timber put into tressle-work, as shown by said 
protile, and three cents per pound for all cast iron and four cents 
per pound for all wrought iron used in said tressle-work, and 
twenty dollars per thousand for all brick put into masonry on said 
sections one to seven, inclusive. The defendant accepted said 
proposal of the plaintiffs by a letter duly sent by the defendant to 
the plaintiffs, of which the following is a copy : 


THe HENDERSON BrIDGE COMPANY, 
LovIsvILLeE, Ky., July 23rd, 1859. 
y Messrs. McGrath, Spellacy & Ryan. 

(TENTLEMEN: Your proposition of third instant to do the 
graduation, masonry, and tressling of the Henderson bridge rail- 
road from station zero to fo station three hundred and thirty-three 
(533), in accordance with our specifications, is accepted. ‘This com- 
prises all the work of the above character from sections one (1) to 
six (6), inclusive, and a portion of section seven (7). It is under- 
stand that piles used — to be round witb bark taken off; stritigers 
solid, fourteen.(14) by sixteen (16) inches, placed either six (6) or 
seven (7) feet apart between centers, as I may hereafter elect. In the 
former case cross-ties are to be eight (8) by eight (8) inches, ten feet 
(10) long; in the latter six (6) by eight (8) inches, nine feet long; 

otherwise construction is to be as per standard plan. It is 
8 also understood that should it be deemed desirable the 
amount of tressling on these sections, shown on_ profile ex- 
hibited at letting, may be reduced without effecting prices named. 
I am unexpectedly called from the city this evening and will not 
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be able to prepare contract for signature before leaving; will have it 
drawn up in the course of a week and send you for signature. In 
meantime you can proceed with the work the same as if contract 
had been duly executed. 
Yours truly, | Fr. W. VAUGHN, 
Chief Eng’r. 


No contract was ever drawn up by the defendant or executed by 
the parties, except such contract as was made by said bids and the 
acceptance thereof. 

Under the directions in said letter and under the supervision of 

the engineers of the defendant, the plaintiffs have done and 
9 performed all things to be performed by them under said 

agreement with the defendant for the grading, embankments, 
and excavations upon said seven sections of said railroad and have 
finished said work, and the defendant has duly accepted the work 
of these plaintiffs and received it, and have laid their track upon 
the embankment of said railroad, and are now using the same. In 
doing said work the following quantities of earth were put into 
embankments on the several sections of said railroad, and tor which 
the plaintiffs are entitled to recover the following sums of money 
from the defendant, viz: 


1,762 
eee. b, F gee POPES, OF FF CO nn ei cece ancmun 211 44 
pettion Z, 10,557 yards, at 12 conts............. ........- 1,264 44 
pection 3, 75,609 yaras, at 13 conts .................. 3,429 57 
Section 4, 67,908 yards, at 143 cents_--.---.--.--.~..- 9,846 56 
section 5, 75,271 yards, at 144 cents....~. ..........-. 10,914 29 
Section G6, 79,824 yards, at 16 cents....... —............ 12.771 84 
DOME 2, Seer VATE, MEIGS hk tie ctw nsonoen 6,658 20 
10 In addition to the embankment above stated, which was 


made by the defendants under their bid in accordance with 
said specifications and profile, the plaintiffs made embankments 
for road crossings under the following circumstances and under the 
following agreement, viz: 

The defendant would not inform plaintiffs what kind of crossings 
should be made at the intersections of the different highways with 
said railroad, but required the plaintiff- to go and finish the rail- 
road embankment without making any road crossings over said 
railroad, and plaintiffs did finish said embankment without making 
said crossing. The defendant then required the plaintiffs to make 

a solid embankment of earth on one side of the railroad em- 
1] bankment at the intersections of the highways which crossed 

said railroad, and the plaintiffs then declined to make such 
road-crossing embankments for the reason that they were not called 
for by the profile or specifications and for the reason that the cost 
of making them was much greater then if they had been made at 
the same time with the railroad embankment, and thereupon the 
defendant agreed that if plaintiffs would make such embankments 
tor highway crossings that defendant would pay defendants what it 
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was reasonably worth to make said road-crossing embankments and 
such other embankments as were not shown, described, or contained 
in the profile and specifications. Under such agreement the plain- 
tiffs made embankments for such highway crossings and in 
12 other ways which contained the following ‘amounts of cubic 
yards of earth, and the making of which was reasonably 
worth the following-named sums, viz: 


On section 1, 10.886 yards, at 25 cents --_----------~-- $2,721 50 
section 2, 17,890 yards, at 40 cents ....-. ..-....~.. 7,150 OO 


The plaintiffs further say that on section 2 of said work the de- 
fendant did not procure a right of way of sufficient width so that 
the embankment could be made by borrowing earth from the sides, 
and it was necessary to haul a large portion “of the earth for said 
embankment a long distance. In consideration of said fact the de- 
fendant, after it found that it could not purchase such right of way 
of a proper width, agreed that it would pay plaintiffs for all such 

earth on which such long haul was required what the same 
13 was reasonably worth ; that such long haul was required on 

17,890 cubic yards “ts earth, and the reasonable worth of put- 
ting the same into the embankment was 25 cents per cubic yard. 

Plaintiffs further say that defendant required plaintiffs to take the 

earth for making the embankment on the greater portion of section 
1, not from the sides of the embankme nt, but from a distance of from 
600 to 1,000 yards from the embankment; that plaintiff- refused to 
do said work by taking the earth from such distant places, and there- 
upon defendant agreed that if plaintiffs would haul the earth for 
said embankment from the place designated by defendant defendant 
would pay plaintiffs for all earth so hauled and put in said embank- 
ment 25 cents per cubic yard for all said earth; that there- 
14 upon plaintiffs agreed to said at oman and under said 
agreement they put into said embankment 10,886 cubic yards 

of earth, which, at said price, amounts to $2,721.20. 


Section 3, 697 y ards, at a $2438 90 
Section 3, 1,100 yards, at 40 cents ______. .___. _._L 440 00 
Section 4 2. 409 yards, CS EE 843 15 
Section 5, 3,791 yards cL. a ee eee: ee 


The plaintiffs further show that under their accepted bid, as above 
shown, they made for the defendant the following amount of exca- 
vation : 


On section 1, G79 yards,at 18 cents ~... ...2...-.. ...... $122 22 
* gection 2, Gos yaras, at 18 conte «6.2 ne ce 113 94 


After such work was in progress the defendant changed the plan 
of their railroad as to its construction by requiring a continuous 
ditch to be m: ade along the foot of the easterly side of their 

15 railroad embankment along the whole of the work let to 
plaintiffs, and so that water would flow in such diteh from 

one end to the other end thereof. The plaintiffs when called on to 
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make such ditch declined to do so for the reason that no provision 
was made for it in the profile and specifications upon which their 
bid was based, and for the reason that the making of the excava- 
tions for such ditch would be much more expensive per cubic yard 
then the excavations contemplated in the profile and specifications. 
Thereupon it was agreed by the defendant that if plaintiffs would 
make such ditch they should receive for their work, in so making 
it, the price at which they had bid for excavations, viz., eighteen 

cents per cubic yard for all the earth removed in making such 
16 ditch, without reference to the fact that part of the earth taken 

from said ditch would be used in the embankment and would 
also be estimated and be paid forasembankment. Under such agree- 
ment the plaintiffs made such continuous ditch, and the measure- 
ment of the same as made by defendant and as the measurement 
was in fact was as follows, and the plaintiffs are entitled to recover 
for said work the following amounts, viz: 


On section 3, 5,235 yards, at 18 cents.._.......-.....--. $942 30 
“section 4, 6,635 yards, at 18 cents.__.___.-.--. pete 1,194 30 
“ pootion 5, 9916 yards, at 16 conte... <1 -0.e00s-u- 1,784 83 
“ section 6, 19,975 yards, at 15 conte... ............ . 2505 50 
* section 7, 1400 yards, at 16 conte... 1... 0..4 5000s 269 82 


And the reasonable cost, expense, and worth of such work in 
making said ditch in addition to any ditch shown by said profile 
and specifications was the sums above stated, and in addition 
17 to all the excavations above stated the piaintiffs did other 
exca-tion in the building of said railroad which was not In- 
cluded in their bid for the work,and for making which the defendant 
agreed to pay the plaintiffs what the same was reasonably worth. 
Under such agreement the plaintiffs made excavations of 2,887 cubic 
yards of earth which was reasonably worth twenty-five cents per 
yard,or $721.75 in all. 

The plaintiffs further show that under their proposal, as accepted 
by the defendant, they made masonry as follows, viz: They laid 
42,805 bricks, which, at the contract price at $25 per thousand, 
amounts to $856.10; and they laid 595 lineal feet of drain pipe, which, 
at the agreed price of 25 cents per lineal foot, is $98.75. The bid 

for laying such drain pipe was a separate one, made by the 
18 plaintiffs and accepted by the defendant,in writing, of which 
the following is a copy: 


LOUISVILLE, July Sth, 1884. 


» 


F. W. Vaugh, Esq., chief eng’r the Henderson Bridge Co. R. h., 
Louisville Ky. 


Dear Str: We hereby propose to putin all the concrete required 
on sections one (1) to seven (7) of your road at $8.00 per cubic yard 
and to lay in place,in accordance with the specifications, all culvert 
pipe at twenty-five (25) cents per lineal foot of pipe, the railroad 


| 
| 
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company furnishing and delivering the same at the sight of the 
culvert. 
Very respectfully, 
McGRATH, SPELLACY & RYAN. 
Accepted July S, 1884. 
| F. W. VAUGHN, 
Chief Eng’r. 


The bid for the conerete was made by the plaintiffs upon the 
specifications, a copy of which is herewith filed, which 

19 required said concrete to be composed of “ four measures of 
hard durable stone, of quality approved by the engineer, 
broken in pieces of uniform size not over two (2) inches in any di- 
rection, free from clay and well screened, two measures of cleare 
sharp s and, and one measure of best quality of hydraulic cement, 


all well mixed with cleare water and well rammed in place in layers, 
~ Paar by the engineer.” When this work came to be done the 


defendant required said concrete to be made, not as provided for in 
the specifications, but to be composed wholly of pure cement and 
sand, and the defendant agreed, in consideration that plaintiffs 
would make such conerete in such way, to pay the plaintiffs what 
the same was reasonably worth. Under such agreement the plain- 

titfs put in three and nine-tenths cubic yards of such concrete, 


20 and the construction of the same was reasonably worth $16.00 
per yard, or, 1n all, $62.40. 


The a further show that during the construction of such 
railroad the defendant employed the p Jaintiffs to make excavations 
for laying certain pipe culvert in water and to lay the pipe in the 

7 


excavation, and defendat Mt agreed to pay plaintiffs for the same what 


Was reasonably worth, the same not having been included in any 
bid of plaintiffs. Said ir was done in and about the construction 
of such railroad by the plaintiffs under such agreement, and was 

asonably worth the sum of one thousand dollars ($1,000). 

The plaintiffs further show that after the acceptance of 
21 plaintifis’ bid for piling and trestle-work, as herein shown, the 
defendant so changed the plan of their work as to use no 
or tressle-work in the embankment or line of of their rail- 


road, as shown in the profile and specifications, and plaintiffs made 
no tressie-work under their sald bid: that during the progress of 


the work the defendant employed the plaintiff- to make the inclined 
approaches of the road and from crossings on one side of their rail- 
road of piling and tressle-work and to make certain box drains 
under the same, and inasmuch as such work was not provided for 
in the profile and specifications on which. plaintiffs had bid for such 
work and was of a kind that was much more difficult to make than 

that contemplated in = said profile and specifications, the de- 
22 fendant agreed to pay plaintiffs for the same what the doing 

of such work was rea sonab ly worth. The plaintiffs, under 
such agreement, furnished all the material and did all the work re- 
quired for making such tressie-work .approaches and such drain 
pipes, and in so doing they put into said work — feet of piling and 


<> 
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timber, and the reasonable value of such material and work was six 
thousand dollars ($6,000). 

The plaintiffs further show that in grading and making the em- 
bankment of said road and preparing the same for laying the track 
they did other extra work for defendant not included in the bids 
above mentioned, for which the defendant promised to pay them as 
follows: 


Hauling 32,226 —, at 3 cents each --.---..------.-----. $96 78 
I ii cicctars nienriasininom sentation wanes siaeieiinioiialibade nanan 65 50 
23 The plaintiffs further show that all the work above stated 


and all the material herein described was done and furnished 
under the supervisions and directions of the defendant, and all said 
work has been fully completed and has been accepted by the defend- 
ant. The total amount which plaintiffs are entitled to recover for 
such work done and material furnished in constructing said railroad 
is seventy-four thousand one hundred and sixty-one ;/)4; dollars 
($74,161.14). 

The defendant has paid plaintiffs, on monthly estimates of the 
work done by the defendant’s engineers, fifty thousand four hundred 
and ninety-four (4; dollars ($50,494.14), and there is still due the 

plaintiffs for such work from the defendant twenty-three thou- 
24 sand six hundred and sixty-seven dollars ($25,667.00) and 

interest thereon since March 15th, 1885. Said work was 
fully completed by said plaintiffs by the 15 March, 1885, and the 
plaintiffs thereupon called upon the defendant to make of final esti- 
mate of all said work and to pay the plaintiffs the balance due them 
for said work; but the defendant, although its engineers have meas- 
ured all the work done and material furnished as herein stated, and 
have found that the quantities of the work so done and of said ma- 
terial are asin this complaint particularly stated, has altogether 
refused and still refuses to deliver the estimate to plaintiffs, and re- 
fuses to furnish them such final estimate or estimates or to pay the 

plaintitfs the balance due them unless the plaintiffs will con- 
29 sent to a large reduction of the measurements and estimates 

of said work as made by the defendant’s engineers, and 
which measurement and estimates are considered by defendant to 
be correct without such reduction. By reason of the premises the 
defendant 1s indebted to the plaintiffs for the matters herein stated 
in the sum of $23,667.00 and interest as above stated. 

The plaintiffs further show that on the 22d day of April, 1885, 
and within 60 days after the completion of said work, the plaintiffs 
gave notice of their intention to hold a lien of the grading, embank- 
ment, excavation, bridges, and tressle-work of the said sections of 
the defendant’s railroad on which said work was so done by the 

plaintiffs, and Upon so much of the track of defendant’s rail- 
26 road as is covered by such grading, embankment, and exca- 
vations, by causing said notice to be recorded in the recorder’s 
office of Vanderburgh county, the county in which all said sections 
of said railroad is situated, a copy of said lien which was so recorded 
in said office in the record of mechanics’ liens of said county, in 
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volume 2, at page —, is herewith filed. Wherefore plaintiffs ask 
judgment that they have judgment against the defendant for twenty- 
five thousand dollars; that the lien above stated be foreclosed and 
the property on which said lien obtains be sold for the satisfaction 
of such judgment, together with the reasonable attorneys’ fees of 
plaintiffs and all other proper relief. 

Par. 2. For a second and further cause of action against the de- 

fendant, plaintiffs say that the defendant is a bridge and 
27 railroad corporation under and by virtue of the laws of In- 

diana, whose railroad is not yet in operation over the whole 
line thereof; that the defendant is indebted to the plaintiffs in the 
sum of twenty-five thousand dollars for labor performed and mate- 
rial furnished by plaintiffs to defendant, at the special instance and 
request of defendant, in grading, building embankments, and mak- 
ing excavations for the track of defendant’s railroad on sections one 
(1), two (2), three (3), four (4), five (5), six (6), and seven (7) of said 
railroad, between the city of Evansville, Indiana, and the city of 
Henderson, Kentucky, in the townships of Union and Perry, in 
Vanderburgh county, in the State of Indiana, and in constructing 

bridges and tressle-work on such railroad, which sum is due 
28 to plaintiffs from defendant after deducting all payments 

made on account thereof by defendant to plaintiffs. A bill 
of particulars of such indebtedness is herewith filed. 

The plaintiffs further show that on the 22d day of April, 1885, 
and within sixty days after the completion of said work, the plain- 
tiffs gave notice of their intention to hold a len on the grading, 
embankment, excavations, bridges, and tressle-work of said sections 
of the defendant’s railroad on which said work was so done by 
plaintiffs, and upon so much of the track of defendant’s railroad as 
is covered by such grading, embankment, and excavations for the 
sum so due plaintiffs for such work, by causing said notice to be re- 

corded in the recorder’s office of Vanderburgh county, in the 


29 State of Indiana, in volume 2 of the record of mechanics’ 
liens of such count-, at page —. A copy of said lien is here- 


with filed. The reasonable attorneys’. fees upon such lien is the 
sum of twenty-five hundred dollars. Wherefore plaintiffs ask judg- 
ment — twenty-five thousand dollars against the defendant, the 
foreclosure of their lien upon the property therein described, and the 
sale of said property for the satisfaction of said judgment, and that 
the ar have all other proper relief. 

Par. 5. And fora third and further cause of action against the 
dokadant the plaintiffs say that the defendant is indebted to the 
plaintiffs in the balance of an account for work and labor done and 

performed by the plaintiffs for defendant at the special in- 
OU stance and request of defendant, for material furnished to 

defendant at defendant’s request, and for moneys paid out 
and expended by the plaintiffs for the defendant, at the special in- 
stance and request of the defendant, in the sum of twenty-five thou- 
sand dollars. A copy of such account is herewith filed. No part 
of said sum has been paid. 
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Wherefore plaintiff- asks judgment for the sum of twenty-five 
thousand dollars, and for all other proper relief. 
GILCHRIST & De BRULER, 
Plaintiffs’ Attorneys. 


And also, heretofore, to wit, on the 24th day of April, 1885, the 
the defendant’s specifications were filed, which are in the words and 
figures following, viz: 


ol OFFICE OF THE HENDERSON BRIDGE CoMPANY, 
LovuISVILLE, Ky. 


Specifications for the Graduation, Masonry, and Trestling of the Hender- 
son Bridge Railroad. 


Graduation.—Under this head will be included all excavations 
and embankments required for the formations of the road-bed, cut- 
ting all ditches and drains about or contiguous to the road, changes 
of channels of streams, excavation of the foundation pits for ma- 
sonry, the excavation and embankment necessary for the recon- 
structing of turnpikes or common roads, in case where they are 
interfered with in the formation of the railroad, and all other ex- 

cavations and embankments connected with or incident to 
o2. the construction of the said railroad. 


Clearing and Grubbing. 


Clearing.—The lands of the company shall be cleared for the nec- 
essary distance each side of a center line, to the extent required by the 
engineer, of all trees, bushes, logs, and other perishable material, 
which shall be destroyed or deposited in heaps, as the engineer may 
direct. Large trees must be cut not more than two and one-half feet 
from the ground. 

Grubbing.—. \ll stumps, roots, logs, and other obstructions shall 
be removed.to a depth two feet below subgrade line under embank- 
ments and slopes and in excavations and out of the way of ditches, 
and in such other places as the engineer may direct. Fences, build- 

ings, timber, and wood on the line of the road are the prop- 
DO erty of the railroad. ‘They shall be cleared off by the con- 

tractor, piled up, and preserved for the use of the railros id 
without charge. 

All refuse limbs or timber must be burned. The contract price 
for excavation and embankment must cover clearing and grubbing 
as well as all the items under that head. Contractors must bear 
this in mind. 


Excavations. 


Width and slopes.—The road will be graded for a single track. 
The road-bed shall be of such width as the engineer may direct— 
about twenty-one feet in earth cuts. The slopes shall be of such 
inclinations as the engineer may designate. 
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Side ditches —Side ditches in excavations must be parallel to the 
centre line and shaped in accordance with the standard cross-sec- 
tions or such other sections as the engineer may direct. 
ot At the lower end of excavations side ditches must diverge 

sufficiently to avoid washing of the embankments. 

Standard side ditches will be made along all embankments of 
one foot or less in heighth. | 

Surtace ditches——Surface ditches will be made on the upper side 
of excavations, of such size and in such location as may be deter- 
mined by the engineer. 

Classification.—Excavations will be classified under the head of 
the earth. 

Earth.—Earth will include loam, clay, sand, gravel, marl, de- 
composed rock and slate, stones and boulders cont: uning less than 
one cubie yard, and all other material not unquestionably rock. 

Road and channel changes.—In road alterations or changes of 
water-courses, if the average distance havled exceed five hundred 
feet, the contractor will be entitled to an additional compensation 

of one cent per cubie yard per hundred feet for such excess. 
30 No haul shall be paid on excavation, except as_ specified 
above. 

Price for excavation.—The central prices for excavation will in- 
clude all bottoming, ditching, road crossing, alterations of road and 
water ar pg also constructions of temporary roads. The- will 

ly to pitts required for foundations. : 


« 


a | SO apt 
Embankments. 


The embankments will be fifteen feet wide on top, with slopes 
generally of one and one-half horizontal to one vertical, unless 
otherwise determined by the engineer. 

Manner of building, shrinkage, ete.— Embankments shall be build 
according to instructions from. the engineer or in layers of such 
thickness as he may require, with scrapers. Such addittonal height 
above grade shall be given to embankments as the engineer may 

deem necessary to compensate for shrinkage and wash- 
36 ing without additional allowance. Embankments about cul- 
verts and masonry of all kinds shall be built at such time, 
in such manner, and of such material as the engineer may direct. 

The embankment generally is to be formed by borrowing equally 
from each side, in which case the crest of the borrow-pit slopes shai 1 
not approach nearer than eight feet to the foot of the embankment 
slopes, allowing fifteen feet additional on each side for a second 
track. ‘The borrow pits shall be located bv the engineer, and when- 
ever practicable must be taken out in regular form, the side next to 
embankment in all cases to be sloped one and one-half horizontal 
to one vertical. New channels for water-courses shall be excavated 

at such distance from the foot of the slope as the engineer 

OF may direct. Care must be taken to exclude mud, muck, 
Jrazer earth, and all perishable materials from embankments. 
Measurements.—All earth will be measured in accordance with 
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actual sections of finished roadway and adjuncts, and separate prices 
for excavations and embankments must be named. 
Masonry. 

tubble—Rubble masonry shall be built of large, flat, bedded, 
sound stone, free of clay, of approved quality, and laid flush in good 
fresh-mixed cement mortar. The masonry must be well banded, 
build straight, plumb, level, and broken-jointed. No spalls will be 
allowed in the beds. All faces above ground must be neatly pointed 
with cement and the masonry capped with selected stones, as di- 
rected. 

Box culverts—Dry box-culvert masonry will be made of 
o8 good square-shaped stone, of size and quality approved by 
the engineer, and laid in manner satisfactory to him. 

For four feet from the ends the stones to be laid in good cement 
mortar. 

Box-culvert masonry laid in mortar shall be built of good select 
building stone of good quality and laid flush in good cement mortar 
to the satisfaction of the engineer. 

The covering stones for ail box culverts to be of approved thick- 
ness and to rest on the walls not less than eighteen inches. 

Concrete-—Concrete must be composed of four measures of hard 
durable stone, of quality approved by the engineer, broken in pieces 
‘of uniform size, not over two (2) inches in any direction, free from 
clay and well screened, two measures of clean, sharp sand and one 

measure of best quality of hydraulic cement, all well mixed 
og with clean water and well rammed in place in layers, as di- 
rected by the engineer. : 

Drain pipe-—Drain pipes may be used in localities where a cul- 
vert not over two feet in diameter is required to be furnished by the 
bridge company. 

The pipes must be laid on a solid foundation, carefully shaped to 
fit the pipe. 

The joints must be completely filled with hydraulic cement 
mortar. 

The ends of the pipe culverts must be carefully set in a wall of 
brick or stone of such shape and size as may be determined by the 
engineer; the pipe must be protected by a covering of earth not less 
than two feet in thickness. ‘The end walls, if of stone, will be paid 
for by the cubic vard ; if of brick, by the thousand, under the proper 
classification for masonry. The bedding will be paid -for as con- 

crete. 
40 Slope walls.—Slope walls will be of such thickness and 
slope as may be determined by the engineer; the stones must 
reach entirely through the walls; they must not be more than four 
inches thick and twelve inches long; they must be laid dry, with 
broken joints; joints to be close and free from spalls; the foundation 
must be prepared as directed by the engineer. | 

Paving.—Stone paving will be made by setting stone on edge 
from eight to fifteen inches in depth, breaking joints, as directed by 
the engineer. 
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Mortar.—Cement in all classes of masonry must be made of one 
measure of good hydraulic cement and two measures of clean sharp 
sand, or such other proportions as may be perscribed by the eng!- 
neer, well mixed together with clean water, in clean mortar beds 

constructed of boards, and must be used immediately after 


4) being mixed. 


All classes of masonry laid in cement must be neatly 
pointed with cement mortar finely tempered. 

The foundation courses for all classes of masonry must be of large 
selected stones. No masonry of any kind will be covered up before 
being accepted by the engineer. 

Stone masonry will be built according to the plans and instruc- 
tions furnished by the engineer, and will be estimated and paid for 
by the cubie yard, computing the actual solidity thereof. No con- 
structive or conventional measurement will be allowed, any rule or 
custom in the section of the country through which the road passes 
to the contrary notwithstanding. 


Pile Trestle. 


42 This will be built in accordance with standard plan. All 

piles must be of young, sound, and thrifty white or post oak 
or other timber equally good for the purpose, acceptable to the en- 
gineer; they must be at least ten (10) inches in diameter at the 
small end, and at the large end w-ere sawed off of sufficient diameter 
to afford a full bearing to the cap and not exceeding sixteen inches; 
they must be straight, trimmed close, and have the bark taken off 
before being driven. The piles must be driven until they do not 
move more than three-quarters of an inch under the blow of a ham- 
mer welghing two thousand (2,000) pounds falling twenty-five feet, 
and must penetrate at least (13) thirteen feet below the surface of 
the ground. 

They must be driven at the regular distances apart from centers, 

transversely and longitudinally, as required by plans, the 
43 piles of each bent being in a true vertical plane at right 

angles to line of roadway; the- must be properly pointed 
and, if required, be shod with iron shoes of approved size and form, 
which will be paid for at same price with other iron used in trestle. 
If necessary the piles must be capped with suitable iron rings to pre- 
vent splitting. 

All piles injured in driving or driven out of place or line shall 
be replaced without additional charge. | 

Piles will be paid for by the lineal foot, counting only the actual 
number of feet left in the structure after completion. 

Hewed piles.—If piles with sap hewed off for full length are used 
the foregoing specifications apply, excepting the size at butt shall 
not exceed fourteen inches; the score hacks should point toward the 

small end. 
44 Creosoted piles——Creosoted piles will be governed by 
same specifications as untreated piles; they must be thor- 
oughly creosoted through their entire length and in such a manner 
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as to secure an impregnation sufficient to absorba minimum of one 
and one-half gallons of liquid to the cubie foot. 

Timber.—The timber may be white oak or long-leaved yellow pine, 
or both, or a portion may be creosoted, as hereinafter designated ; 
it must be sawed true and out of wind, free from shakes, louse or 
rotten knots, sap, or any other defect which would impair its strength 
or durability. 

Creosoted timber.—If creosoted timber is used the same require- 
ments as to impregnation will obtain as in case of piles. 

Iron.—Iron of various classes must be of good and acceptable 
quality. 

Workmanship.—All framing must be done ia a thorough 
45 and workmanlike manner; no open joints or shins will be 
allowed ; the bearings of caps and stringers must all be seized 

and perfect bearings secured throughout. 

Measurement.—All timber in trestles will be paid for by the thou- 
sand feet, board measure, counting that actually left in the structure 
after completion. 

Contingencies.—The contractor must furnish all materials and 
labor incidental to or in any way connected with the manufacture, 
transportation, erection, and maintainance of the structures, which 
must be kept in thorough repair and adjustment until the final ac- 
ceptance of entire work under contract. 

General conditions applicable to all work.—No material must be 
used before it has been inspected and received by the engineer, who 

will submit it — such tests as he may desire. All rejected 
46 material must be taken away from side of work without 

delay. All work not acceptable to engineer must be taken 
down and rebuilt on his order at the contractor’s cost. 

Commodious passing places for public and private roads shall be 
made and kept in good condition by the contractor, and he shall 
provide and maintain good and sufficient fences for keeping up en- 
closures and the preservation of crops. The contractor will be held 
responsible for trespass or damage to the adjacent properties or for 
any acts or omit-ions on part of himself or empioyees. 

Any parties, under the direction of the engineer, shall be be per- 
mitted to pass over any part of the work and to haul over the same 

any material required for the road, such persons not inter- 
47 fering with the work of the contractor. Right of way and 

necessary lands for borrow pits, channels, ditches, roads, and 
ete., will be provided by the bridge company as early as practicable, 
but the bridge company is not to be held responsible for any delay 
caused by legal proceedings beyond its control. Contractors must 
preserve ‘bench marks and stakes. In case of neglect they will be 
charged accordingly. 

The prices bid ‘must cover the cost of ditching, draining, watch- 
ing, and all other items of expense in any way connected with tie 
execution and maintaznance of the work until it is formaliy ac- 
cepted and received as completed. 

The contractors take all risks from accidents, floods, and 
48 ‘asualities of all kinds which may occur during tne progress 
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the work, and shall make no charge for detention from 


such causes, but may be entitled, on account of such casualities, to a 
reasonable extension of time for the completion of the work. 

The quantities marked on profile are approximate and not bind- 
ing. 
changed at option of the engineer without prejudice. 
must satisfy themselves of the nature of the soil; of the general 
forms of the surface of the ground; of the quantitys of material 
required for forming the embankments or other work, and of all 


The relative amounts of trestle-work and earth-work may be 
Contractors 


matters which can in any way influence their contract, and 
no information on any such matters derived from the maps, 
plans, profiles, drawings, or specifications or from the en- 


gineer and his assistants will in any way relieve the contractor from 
any risks or from fulfilling all the specifications and conditions of 
this contract. 
tion of force to any portion of the work which in his judgment re- 
quires it, and to order the increase — diminution of force at any 
point he may indicate. | 

Any omission to disapprove imperfect or defective material or 
work badly done at time of last monthly estimate shall not be con- 
strued as an acceptance of it. | 

All material used in construction of the Henderson Bridge rail- 


The engineer shall have power to direct the applica- 


road must be to the satisfaction of the engineer, and all the 
work is to be done in a thorough and workmanlike manner , 
and subject to the constant supervision and inspection of the 


engineer or his assistants, and the decision of the engineer is to be 
final and conclusive. 
tions refers to the chief engineer or his authorized assistants. 


The word engineer as used in these specifica- 


Form of Proposal. 


Proposals will be received for the work in the following manner, 


prices being named seperately for each section: 


Graduation. 
Excavation, per cubic vard, ——. 
Embankment, per cubic yard, ——. 
Masonry. 


3ox-culvert masonry in cement, per cubic yard, ——. 
Paving, per cubic yard, 
Brick-work, per thousand, 

Pile Trestling. 


Sawed timber.—First. With all untreated timber stringers 
14” x 16” in single-panel lengths, per thousand feet, B. M., 


Second. With all untreated timber stringers long-leaved yellow 
pine, two panel-lengths, packed with iron rings, t-o pieces 8’’ x 16”, 
per thousand feet, B. M., 
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Third. With piles, caps, and cross-section braces of creosoted tim- 
ber, balance of untreated timber, with yellow pine packed stringers 
in two-panel lengths, two pieces 8’ x 16” for sections 8, 9, and 10, 


Piles.—Untreated piles, per lineal foot, with bark taken off, 
untreated piles, per lineal foot, with sap hewed off, ; creosoted 
piles, per lineal foot, 

Iron-work.—Cast iron, per pound, ——; wrought iron, per pound, 


Terms of Payment. 


Estimates will be made by the engineer at the end of each 

52 month of the quantity, character, and value of the work done 

during the month or since the last estimate, and eighty-five 

(85) per cent. will be paid on or before the fifteenth day of the suc- 
ceeding month. 

The fifteen per cent. retained will not be paid until all the work 
included in the contract has been completed. 

The estimates, monthly and final, made by the engineer of the 
Henderson Bridge Company as to quantity, character, and. value of 
the work done shall be conclusive and final, except for error founded 
in fraud or mistake. 


Time of Completion. 


The trestling, graduation, and masonry from station 0 to station 
three hundred and thirty-three must be completed by November 
first, 1884, and the entire work not later than December 15th, 1854. 

Louisville, Ky., June 20th, 1884. 

F. W. VAUGHN, 


Chief Engineer. 


53 And also heretofore, to wit, on the 24th day of April, 1885, 
the profile of the Henderson Bridge Company was filed ; which 
profile is in the words and figures following, viz: 


» 4 


[Same as in the complaint.—Clerk U.S. court. ] 


Ané also heretofore, to wit, to wit, on the 24th day of April, 1884, 
a copy of a notice of lien was filed, which is in the words and 
figures following, viz: 


To the Henderson Bridge Company : 

Take notice that we, the undersigned, who are copartners under 
the name of McGrath, Spellacy and Ryan, claim a lien on the rail- 
road embankment of your railroad situated in the townships of 
Union and Perry, in the county of Vanderburgh, and between the 

city of Evansville and the city of Henderson, to wit, upon 
o4 sections one (1), two (2), three (3), four (4), five (5), six (6), 
and seven (7) of said railroad, and upon the grading, excava- 
tion, bridges, and trestle-work on said sections of said railroad, and 
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upon the track of said railroad on said sections for the sum of 
twenty-three thousand six hundred and sixty-seven dollars for labor 
performed and material furnished in grading, build- embankments, 
and making excavations for the track of your railroad on such sec- 
tions and in building bridges and trestle-work on said sections of 
said railroad, which work was done and material furnished by us 
by contract with said Henderson Bridge Company, the above 
amount being the sum due us after auditing all payments by us 
thereon. 

Dated April 22d, 1885. 

WALLACE McGRATH. 
MATT. SPELLACY. 
ED. RYAN. 


DD And also heretofore, to wit, on the 24th day of April, 1885, 
a bill of particulars was filed, which is in the words an 


figures following, viz. : 


d 


The Henderson Bridge Company to McGrath, Spellacy & Ryan, Dr., 
for work done for grading, «c., In building railroad between 
Evansville and the Ohio River bridge at Henderson, Ky. 


. 
i > 
a 


— 


Sec. 1, excavation, 679 cubie yards, ES | ize Ze 
ae : 2,887 nee 721 25 
1, embankment, 1762 . . a: en 211 44 
a 44 10,866 “ ’ a eee 2,421 350 
‘“ 2, excavation, 635 “ " Pe enbaabiiinn 113 94 
“ 2, embankment, 17,890 ‘ . _ iia 7,150 OO 
‘A “ Moot: * ‘ a; nen 1,264 44 
D. excavation, i <7 = ss 18¢ iin sie inition 942? 350 
3, embankment, 25,689 “ ae B,f20 OF 
2, ‘ OU7 ene 243 9d 
3, 1,100 sabia $40 OO 
4, 67,908 * - rE sana aie 9 846 66 
See. 4, embankment, 2,409 cubic jy yards, cae ‘ 845 15 
‘ 4, excavation, 6.685. * Fy I i 1,194 50 
Sec. 5, excavation, 9,916 cubic yards, (wy 18e.- —-1,784 $5 

Ob See. 5, embankment, 75,271 cubie yards, (a 
—. _ eae ananN an 10,914 29 
See. 5, embankment, 3,791 cubic yards, a L516 40 
ae, ‘ 79,824 ak ene 12,771 S4 
6, excavation, 13.975 rm . a 2.015 30 
i, es 1499 * . set | Eee 269 SZ 
7, embankment, 36,990 “ “' eS 6,698 20 

2, for excavating foundations for pipe culvert in 
water and laying the pipe at bavou_-_-.----~--- 1,000 00 
1 to 2, brick-work, 42,805, (a ——— Ree 856 10 
masonry concrete, 3.4 ¢. (a 316.00 pr. Cc. Y:.. 62 40 
2,3, drain pipe laid, 395 a OC. per | Soe 98 79 
3, 4, 0, & 6, for umber, ei & box drains. 6,000 UO 


* 
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Damage paid James L. King, paid at request of com- 


I ia aaa le hss ak ia <i atk on wi te a cpl nani wiclanateboain oes 147 50 
Expenses of McGrath, Spellacy and Ryan to Louisville 

me Pre GU COTE OE OF. WH. VSR on i hee cts 63 75 
Handling gravel, @ $3.50 per load__------...-.---.-- 65 50 
PER G.2ee CPOUN TCE, 6 Seki nso oie co we ce eennin 96 78 


>> or; > 
$74,572 93 


Less amount previous paym’ts ---.-_--------.------. 50,494 14 


pL. Ca OE RE $23,878 79 


And afterwards, to wit, on the 5th day of May, 1885, the 

ay) defendants filed their petition for the removal of this 

(cause) to the circuit court of the United States, district of In- 
diana; which petition isin words and figures following, viz: 


STATE OF INDIANA, Vanderburgh County: 
In the Vanderburgh Circuit Court. May Term, 1885. 


WaLttace McGratuH, MArrHew SPELLAcY, Epwarp RYAN 
vs, 


Tre HENDERSON BRIDGE COMPANY. 


To the honorable the the Vanderburgh court, county of Vanderburgh 
and State of Indiana: 

The petition of the Henderson Bridge Company, a corporation 
created by the laws of the State of Kentucky and having its chief 
office and place of business in the city of Louisville and State of 
Kentucky, respectfully shows that your petitioner is the defendant 

in this suit, and that the same was brought by Wallace 
58 McGrath, Matthew Spellacy, and Edward Ryan, plaintiffs, on 

the 24th day of April, 1885, in the Vanderburg circuit court, 
to be held in the county of Vanderburgh and State of Indiana; and 
your petitioner further respectfully shows that the said plaintiffs 
claim in the complaint of this suit as damages against your peti- 
tioner the sum of twenty-five thousand dollars, and that the matter 
in dispute in this suit therefor- exceeds the sum of five hundred dol- 
lars, exclusive of costs. 

And your petitioner further respectfully shows that this suit is 
brought by the said plaintiffs against your petitioner to recover the 
said sum of twenty-five thousand dollars for work and labor alleged to 
have been performed and for materials alleged to have been furnished 

by them to and for this defendant 1n grading, building em- 
oo bankments, and making excavations for the track of defend- 

ant’s railroad and in constructing bridges and trestle-work on 
said railroad between the city of Evansville, Indiana, and the city of 
Henderson, Kentucky, and for the purpose of enforcing a pretended 
lien on the portions of said railroad where said work 1s alleged to 
have been done, and that at the time of the beginning of this suit 


*) so. + 
I— 30 26 


LS THE HENDERSON BRIDGE CO. VS. 


the p Jaintiff, Wallace MeGrath, was and now isa citizen and resident 
of the State of Pennsylvania, the plaintiff, Mathew Spellacy, was 
and now is a citizen and resident of Ohio, and the plaintiff, Ekdward 
Ryan, was and now isa citizen and resident of the State of Ohio, 
and that your petitioner is and was at the time of the bringing of 

this suit a citizen of the State of Kentucky; and your peti- 
60 tioner further respectfully shows that this cause has not yet 

been tried, but that the same is pending for trial, and that 
the term of said Vanderburgh circuit court, of the county of Vander- 
burgh and State of Indiana, at which said cause could be first tried 
is the present May term of said court, appointed to be held on the 
4th day of May inst., at the city of Evansville, in said county, and 
that your petitioner desires to remove this suit before the trial 
thereof into the next circuit court of the United States to be held in 
the district of Indiana, in the seventh circuit, in. pursuance of the 
provisions of the law as contained in the act of Congress approved 
March third, one thousand eight hundred and seventy-five, entitled 

An act to determine the jurisdiction of circuit courts of the 


6] United States and to regulate the removal of causes from 
State courts, — for other purposes 


And your petitioner further respectfully shows that it is ready and 
willing to givea bond, with good and sufficient security, for its doing 
all acts and things required to —done by the said provisions of 
law upon the removal of a cause into the circuit court of the United 
States, and it offers and files herewith its bond, executed by Lee 
Howell, of the city of Evansville, Indiana, as surety, in the penal 
sum of two hundred and _ fifty dollars, conditioned that your peti- 
tioner shall enter in the next circuit court of the United States to 
be held in the district of Indiana, on the first day of the session of 

sald court, a copy of the record in this suit, and shall pay all 
62 costs that may be awarded by the said circuit court if the 

sald circuit court shall hold that this suit has been wrongfully 
or improperly removed thereto, and shall do all such appropriate 
acts as by the said act of Congress approved March third, one thou- 
sand eight hundred and seventy-five, are required to be done upon 
the removal of a suit into the United States court, as good and sufh- 
cient surety according to such provisions of law upon the removal 
of a suit into the United States court. 

And your petitioner therefore prays that the said bond may be 
accepted as good and sufficient surety according to the said provis- 
ions of law, and that the said suit may may be removed into the 
next circuit court of the United States to be held in the district of 

Indiana, in the seventh circuit, pursuant to the statute of the 
65 United States in such case made and provided, and that no 
further proceedings may be had therein in this circuit; and 
your petitioner will even pray, & ete. 
THE HENDERSON BRIDGE COMPANY, 
Petitioner. 
S. B. VANCE, 
W. J. WOOD, 


Attorneys jor Petitioner. 
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STATE OF INDIANA, ) 
County of Vanderburgh, | 


Ga * 
> CO « 


S. B. Vance, being duly sworn, and deposes and says that he is 
the attorney for the petitioner and that the statements in the forego- 
ing petition are true. 


Subscribed and sworn to before me by S. B. Vance May 4th, 1885. 
P. MAIER, 
Notary Public. 


And thereupon, on the 2d judicial day of the May term, 
64 1885, viz., Tuesday, May the 5th, 1885, the following order 
of said court was made, viz: 


WALLACE McGRatTH ef al. 
vs. 


THe HENDERSON BRIDGE COMPANY. 


Now comes the defendant, by S. B. Vance, its attorney, and enters 
Ils appearance to this cause and files its petition and bond for the 
removal of said cause to the United States court. 


And thereupon, on the 5th day of May, 1885, the defendant files 
its bond herein, which isin the words and figures following, viz: 


STATE OF INDIANA, Vanderburgh County : 
In the Vanderburgh Circuit Court. May Term, 1885. 


65 WatrtaceE McGratH, MaATHew SpPELLAcY, Epwarp Ryan 
Us. 


THe HENDERSON BRIDGE COMPANY. 


We, the Henderson Bridge Company, of the State of Kentucky, 
as principal, and Lee Howell, of Evansville, as surety, are held and 
firmly bound unto Wallace McGrath, of the State of Pennsylvania; 
Mathew Spellaev and Edward Ryan, of the State of Ohio, in the 
sum of two hundred and fifty dollars, lawful money of the United 
States of America, to be paid to the said Wallace MeGrath, Mathew 
Spellaey, and Edward Ryan, their successors or assigns; for which 
payment, well and truly to be made, we hereby bind ourselves, our 
heirs, executors, and adtainistrators, firmly by these presents. 

Sealed with our seals. Dated the — day of May, 1885. 

66 Whereas a suit was brought on the 24th day of April, one 

thousand eight hundred and eighty-five, in the Vanderburgh 
circuit court, county of Vanderburgh and State of Indiana, by the 
said Wallace McGrath, Mathew Spellacy, and Edward Ryan against 
the said Henderson Bridge Company, and the same Is now pending 
for trial in Evansville, Indiana, and is removable into the circuit 
court of the United States for the district of Indiana, in the seventh 
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circuit, under the act of Congress approved March 3d, 1875, entitled 
“An act to determine the jurisdiction of circuit courts of the United 
States, and to regulate the removal of causes from State courts, and 
for other purposes ;” and 

Whereas the said Henderson Bridge Company has filed its peti- 

tion in said Vanderbugh circuit court for the removal of 
67 said suit into the next circuit court of the United States to 
be held in the district of Indiana: 

Now, therefor-, the condition of the above obligation is such that 
if the above-bound Henderson Bridge Company or its legal represen- 
tatives shall enter or caused to be entered in the circuit court of the 
United States for the District of Indiana, on the first day of its stated 
session next ensuing after the order of the said Vanderburgh circuit 
court for the removal of said suit into said circuit court, a copy of 
the record in the said suit and shall pay all costs that may be 
awarded by the said circuit court if the said circuit court shall hold 
that this suit has been wrongfully or improperly removed thereto, 

and shall do or cause to be done such other appropriate acts 
68 as by the said act of Congress approved March third, one 
thousand eight hundred and seventy-five, are required to be 
done upon the removal of a suit into the United States court, then 
the above obligation to be void; otherwise to remain in full force 


and virtue. 
LEE HOWELL. 
STATE OF INDIANA, Vanderburgh County : 


Lee Howell, the surety in the foregoing obligation named, being 
duly sworn, deposes and says that he is a resident of the State of In- 
diana and a householder therein, and is worth the sum of two hun- 
dred and fifty dollars over all his just debts and liabilities and ex- 
clusive of property exempt by law from execution. 


LEE HOWELL. 


Subscribed and sworn to before me this 4th day of May, 1885. 
ih. 8. HARRY P. CORNICK, 
Notary Public. 


69 And afterwards, to wit, on the 5th judicial day of the May 
term, 1885, of said court, to wit, Friday, May the Sth, 1885, 
the following order was made, viz: 


WaLLaAceE McGratu, Maruew Sretitacy, Epwarp Ryan 
US. 
THe HENDERSON BRIDGE CoMPANY. 


Now come the parties, by counsel, and, on the motion of defend- 
ant in this cause, 1t is ordered that the bond filed herein with the 
defendant’s petition for removal of this cause be and it is hereby 
accepted as good and sufficient securety, and that the said suit be 
removed into the circuit court of the United States in the district of 


“4 
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Evansville and seventh circuit according to the prayer of said 
70 petition and pursuant to the statute of the United States in 

such case made and provided, and that no further proceed- 
ings be had therein in this court. 


STATE OF INDIANA, aii 
Vanderburgh County, { ~~ 


I, Chas. T. Jenkins, clerk of the Vanderburgh circuit court, do 
hereby certify that the foregoing is a full, true, and complete tran- 
script of the record and proceedings in the foregoing-entitled cause 
as the same appears of record and on file in the office of the clerk 
of said county. 

Witness the clerk and the seal of said court, at Evansville, Indiana, 
this 22d day of May, A. D. 1885. 

tM CHAS. T. JENKINS, Clerk. 


I further certify that the fee for the foregoing transcript is $18.50, 
same having been paid by the defendant. 
7] Witness the clerk and the seal of said court this 5th day of 
June, 1885. 


And afterwards, to wit, on Tuesday, October 6th, 1885, the 
following further proceedings in said cause were had, to wit: 


WALLACE McGRATH ef als. 
vs. 
Tue HEeENpDERSON BRIDGE COMPANY. 


Come now the plaintiffs, by Mess. Gilchrist & De Bruler, their at- 
torneys, and dismiss all that part of their complaint claiming ¢ 
lien, and also, by leave of court first had. and obtained, the said 
plaintiffs are allowed to file an additional paragraph to their com- 
plaint in the words and figures following: 


In the Circuit Court of the United States, District of Indiana. 


iz WatiacE McGratu, MATTHEW SPELLACY, HK DWARD RYAN 
Us, 


THe HENDERSON BRIDGE COMPANY. 


Par 3. For a further cause of action plaintiffs say: 

The said Wallace McGrath, Matthew Spellacy, and Edward Ryan, 
who are copartners under name of McGrath, Spellacy & Ryan, com- 
plain of the defendant, The Henderson Bridge Company, and for 
‘ause of action say that said McGrath is a citizen of the State of 
Pennsylvania, and said Spellacy and Ryan are each citizens of the 
State of Ohio; that said Henderson Bridge Company Is a citizen 
of the State of Kentucky, and is a corporation duly organized under 

the laws of the State of Kentucky for the purpose of building 
79 a bridge over the Ohio river from the city of Henderson, 
in the State of Kentucky, tothe Indiana bank of said river,and 
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to build a railroad, with properembankments, over the low grounds 


of the Indiana side of said river, and so as to make a connection at 
the city of Evansville with other railroads; that said Henderson 
Bridge Company is indebted to the plaintiffs in the sum of twenty- 
three thousand six hundred and sixty-seven dollars for work and 
labor performed by the plaintifis and material furnished by 
them in building the said railroad of the defendant between the 
city of Evan sville and the city of Henderson, as follows: On or 
about the 1st of July, 1884,said Henderson Bridge Company having 
advertised for bids for the construction of said railroad and making 

the necessary embankment, excavation, graduation, tressle- 
74 work, masonry, and other work necessary to build said rail- 

road, the plaintiffs made to the defendant a bid in writing for 
doing certain work in building said railroad. Said bid or proposal 
was left with the defendant, and the plaintiffs have no copy of the 
sameand cannot filea copy. Said bid or proposal was made upon the 
profile and specifications for building said railroad which were then 


on file in the office of said company. A copy of said profile and of 


said specifications is herewith filed. In and by said bid the plain- 
tiffsoffered todo work and furnished material in building said railroad 
according to said profile and specifications as follows: For making 
the necessary excavations, as shown by said profile and_ specifica- 
tions, on sections one (1) to seven (7), inclusive, of said railroad 
79 eighteen cents for each cubic yard of such excavation ; for 
making embankment for said railroad according to said pro- 
file and specifications, eighteen cents per cubic foot for all em- 
bankment upon section seven (7) of such railroad ; sixteen cents 
per cubic yard for all embankments on section six (6); fourteen 
and one-half cents per cubic yard for all embankments on sec- 
tions five (5) and four (4); thirteen cents per cubic yard for all 
embankment on section three (3), and twelve cents per — yard 
for all embankment on sections two (2) and one (1) of said railroad ; 
thirty cents per lineal foot for all piling and twenty-eight dollars 
per thousand for all timber put into tressle-work, as shown by 
76 said profile, and three cents per pound for all cast iron and 
four cents per pound for all wrought iron used in said tressle- 
work, and twenty dollars per thousand for all brick put into masgnry 
on said sections one to seven, inclusive. 

The defendant accepted said proposal of the plaintiffs by a letter 
duly sent by the defendant to the plaintiffs, of which the following 
is a copy : 

THe HENDERSON BrIDGE COMPANY, 
LovuIsvIL_eE, Ky., July 23, 1885. 


Messrs. McGrath, Spellacy and Ryan. 


GENTLEMEN: Your proposition of third instant to do the grad- 
uation, masonry, and tressling of the Henderson Bridge railroad 
from station zero to station three hundred and thirty- third (559), 

in accordance with our specifications, is accepted. ‘This com- 
77 prises all the work of the above character from sections one 
(1) to six (6), inclusive, and a portion of section seven (7). 
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It is understood that piles used are to be round witb bark taken off 
stringers solid, fourteen (14) by sixteen (16) inches, placed either six 
(6) or seven (7) feet a- feet apart between centers, as I may hereafter 
elect. In the former case cross-ties are to be eight (8) by — (3) inches, 
ten (10) feet long; in the latter six (6) by eight (8) inches, nine (9) 
feet long; otherwise construction is to be as per standard plan. 

It is also understood that should it be deemed desirable the 
amount of tressling on these sections, shown on profile exhib- 
ited at letting, may be reduced without affecting prices named. 
Iam unexpectedly called from the city this evening and will not 

be able to prepare contract for signature before leaving; will 
78 have it drawn up in the course of a week and sent you for 
signature. In meantime you can proceed with the work the 
same as If contract had been duly executed. 
Yours truly, KF. W. VAUGHN, 
Chief Eng’r. 


No contract was ever drawn up by the defendant or executed by 
the parties, except such contract as was made by said bids and the 
acceptance thereof. 

Under the directions in said letter and under the supervision of 
the engineers of the defendant, the plaintiffs have done and _per- 
formed all things to be performed by them under said agreement 
with the defendant for the grading,embankments, and excavations 

upon said seven sections of said railroad and have finished 
79 said work, and the defendant has duly accepted the work of 

these plaintiffs and received —, and have laid their track upon 
the embankment of said railroad, and are now using the same. In 
doing said work the following quantities of earth were put into 
embankments on the several sections of said railroad, and tor which 
the plaintiffs are entitled to recover the following sums of money 
from the defendant, viz: 


pectien ft, 1,760 vyarae, at IZ cente...............4.... 211 44 
pecwon 2, iU.ce0 Yaras, a 12 conts.........- ......... 1,264 44 
Section 3, 28,689 yards, at 13 cents ___--_------. ae cee Sdo9 OF 
Section 4, 67,908 yards, at 143 cents._._.-_..-----~..-- 9 846 56 
Section 5, 75,271 yards, at 144 cents.___...-......-~~-.- 10,914 29 
Section 6, 79,824 yards, at 16 cents._-_- ROE SER NT ARE aE 12,771 84 
Section 7, 36,990 yards, at 18 a 6,658 20 


In addition to the embankment above stated, which was made 

by the plaintiffs under their bid in: accordance with said 

SO specifications and profile, the plaintiffs made embankments 

for road crossings under the following circumstances and 
under the following agreement, viz: 

The defendant would not inform plaintiff- what kind of crossings 
should be made at the intersections of the different highways with 
said railroad, but required the plaintiffs to go on and finish the rail- 
road embankment without making any road crossings over said 
railroad, and plaintiffs did finish said embankment without making 
said crossing. ‘The defendant then required the plaintiffs to make 
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a solid embankment of earth on one side of the railroad embank- 
meut at the intersections of the highways which crossed said rail- 

road, and the plaintiffs then declined to make such road- 
1 crossing embankments for the reason that they were not called 

for by the profile or specifications and for the reason that the 
cost of making them was very much greater than if they had been 
4 made at the same time with the railroad embankment, and there- 
| upon the defendant agreed that if plaintiffs would make such em- 
bankment- tor highway crossings the defendant would pay plaintiffs 
for said work as follows: For all embankments so made on section 
one of said work, 25 cents per cubic yard; on section 2, 25 cents per 
eubie yard; on section 3, 18 cents and 25 cents per cubic yard; on 
section 4, 18 cents per cubic yard ; on section 5, 25 cents per cubic 


yard. 
Under such agreement the plaintiffs made embankments for such 


highway crossings and in other ways which contained the follow- 
ing amounts of cubic yards of earth, and the making of 

82 which was reasonably worth the following-named sums, 
Viz: 

Section 1, 10.886 yards. 

Section 2, 17,890 yards. 

Section 3, 697 yards at 18 cents per cubic yard. 

Section 3, 1,100 yards at 25 cents per cubic yard. 

Section 4, 2,409 yards. 

Section 5, 3,791 yards. 

The plaintiff- further says that on section 2 of said work the de- 
fendant did not procure a right of way of sufficient width so that 
the enbankment could be made by borrowing earth from the sides, 
and it was necessary to haul a large portion of the earth for said 
embankment a long distance; that in consideration of such fact the 
defendant, after it found that it could not procure such right of way 
of proper width, agreed with plaintiffs that it would pay plaintiffs 

for all such earth on which such long haul was required 
83 what the same was reasonably worth ; that such long haul was 
required on 17,890 cubic yards of earth, and the reasonable 
worth of putting the same into the embankment was 25 cents per 
yard. ; 
The plaintiffs further show that defendant did not procure any 
right of way on the greater part of section 1 of said work until after 
November Ist, 1884, and on or about the 1st day of December, 1884, 
and plaintiffs then refused to perform said work at the contract 
price for the reason that the same would cost them much more to 
do than if it had been done earlier in the season. The defendant 
then agreed in consideration that plaintiff- would perform said 
work after said date that defendant would pay plaintiffs 25 cents 
per cubic yard for all the earth put into embankment on 
84 said portion of said section. Under said agreement plaintiffs 
put into such embankment 10,886 cubie yards of earth, which, 
at said agreed price, amounted to $2,721.50. 
The plaintiffs further show that under their accepted bid, as above 
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shown, they inade for the defendant the following amount of exca- 
vation : 


On section 1, 679 yards, at 18 cents .......... ~~... 2.4. S122 22 
On section 2, Goo yards, at 18 cents ............. --26 ss<n 115 94 


After such work was in progress the defendant changed the plan 
of their raiiroad as to its construction by requiring a continuous 
ditch to be made along the foot of the easterly side of their railroad 
embankment along ‘the whole of the work let to plaintiffs, and 
so that water would flow in such ditch from one end to the 

other end thereof. The plaintiffs when called upon to make 
85 such ditch declined to do so for the reason that no provision 

was made for it in the profile or specifications upon which 
their bid was made, and for the reason that the making of the exca- 
vations for such ditch would be much more expensive per cubic yard 
than the excavations contemplated in the profile and specifications ; 
and thereupon is was agreed by the defendant that if plaintiffs 
would make such ditch they should receive for their work in so 
making the price at which they had bid for excavation, viz., 18 
cents per cubic yard for all the earth removed in making such 
ditch. It was also agreed that said ditch was not to be included in 

any of the monthly estimates made by defendants of said 


86 work, but that the whole of said ditch should be included in 
the final estimate and that plaintiffs should then be paid for 
the same. Under such agreement the plaintiffs made such con- 


tinuous ditch, and the measurement of the same as made and esti- 
mated by the defendant and as the measurement was in fact was as 
follows, and the plaintiffs are entitled to receive for said work the 
following amounts, viz: 


On section 3, 5,255 yards, at 18 cents... .............. $942 30 


“section 4, 6,635 yards, ee ie ckin cnet items 1,194 30 
* section 5, 9,916 yards, at 18 cente.................- 1,784 838 
“ section G, 12.770 varus, at 36 cents... .-.-..600-c0 2,905 50 
~ gates 7, Ae yares, Ot 16 cenls......u. docu cokenn 269 82 


And the reasonable cost, expense, and worth of such work in 
making said ditch in addition to any ditch shown by said _ profile 
& specifications was the sum above stated, and in addition 


87 to allthe excavations above stated the piaintiffs did other exca- 
vation in the building of — railroad which was not in- 


cluded in their bid for the work,and for making which the defendant 
agreed to pay the plaintiffs what the same was reasonably worth. 
Under such agreement the plaintiffs made excavations of 2,887 cubic 
yards of earth, which was reasonably worth twenty-five cents per 
yard or $721.75 in all. 

The plaintiffs further show that under their proposal as accepted 
by the defendants they made masonry as follows, viz: They laid 
42,805 bricks, which, at the contract price of $25 per thousand, 
amount-— $856.10, and they laid 395 lineal feet of drain pipe, which, 
at the agreed price of 25 cents per lineal foot, is $98.75. ‘The bid 


4-—326 


THE HENDERSON BRIDGE CO. VS. 


for laying such drain pipe was a separate one, made by the 
plaintiffs and accepted by the defendantin writing, of which 
the following is a copy: 
LovuIsvILLE, July 8th, 1884. 
F. W. Vaugh, Esq., chief eng’r the Henderson Bridge Co. R. k., 

Louisville, Ky. : 

Dear Sir: We hereby propose to putin all the concrete required 
on sections No. 1 to sec. No. 7 of your road at $8.00 per cubic yard 
and to lay in place,in accordance with the specifications, all culvert 
pipe at twenty-five (25) cents per lineal foot of pipe, the railroad 
company furnishing and delivering the same at the sight of the 
culvert. 

Very respectfully, 
McGRATH, SPELLACY & RYAN. 


Accepted July 8th, 1884. 
F. W. VAUGHN, 
Chief Eng’r. 


89 The bid for the concrete was made by the plaintiffs upon 

the specifications, a copy of which is herewith filed, and 
which required said concrete to be composed of “ four measures 
of hard duriable stone, of quality approved by the engineer, 
broken in pieces of uniform size, not over two (2) inches in any di- 


rection, free from clay and well screened, two measures of clean 
sharp sand, and one measure of best quality of hydraulic cement, 
all well mixed with clean water and well rammed in place in layers, 
us directed by the engineer.” When this work came to be done the 
defendant required said concrete to be made, not as provided for in 
the specifications, but to be composed wholly of pure cement and 
sand, and the defendant agreed, in consideration that plaintiffs 
90 would make such concrete in such way, to pay the plaintiffs 
What the same was reasonably worth. Under such agree- 
ment the plaintiffs put in three and nine-tenths cubic yards of such 
concrete, and the construction of the same was reasonably worth 
$16 per yard, in all, $62.40 | 
The plaintiffs further show that during the construction of such 
railroad the defendant employed the plaintiffs to make excavations 
for laying certain pipe culve-t in water and to lay the pipe in the 
excavation, and defendant agreed to pay plaintiffs for the same what 
it was reasonably worth, the same not having been inciuded in any 
bid of plaintiffs. Said work was donejin and about the construction 
of said railroad by the plaintiffs under such agreement, and was 
reasonably worth the sum of one thousand dollars ($1,000). 
91 The plaintiffs further show that after the acceptance of 
plaintiffs’ bid for piling and tres-le-work, as herein shown, the 
defendant so changed the plan of their work as to use no piling 
or tressle-work in the embankment or line of the railroad, as shown 
in the profile and specifications, and plaintiffs made no tressle-work 
under their said bid; that during the progress of the work the de- 
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fendant employed the plaintiffs to make the inclined approaches of 
the road and form crossings on one side of their railroad of piling 
and tressle-work and to make certain box drains under the same, 
and inasmuch as such work was not provided for in the profile and 
specifications on which plaintiffs had bid for such work and was of 

a kind that was much more difficult to make than that con- 
92 templated in said profile and specifications, the defendant 

agreed to pay the plaintiffs for the same what the doing of 
such work was reasonably worth. The plaintiffs, under such agree- 
ment, furnished all the material and did all the work required for 
making such tressle-work approaches and such drain pipes, and in 
so doing they put into said work — feet of piling and timber, and 
the reasonable value of such material and work was six thousand 
dollars ($6,000). 

The plaintiffs further show that in grading and making the em- 
bankment of said road and in preparing the same for laying the 
track they did other extra work for defendant not included in the 
bids above mentioned, for which the defendant promised to 


93 pay them as follows: 
Hauling 32,226 cross-ties, at 3 cents each -.--..---. ------- 996 78 
| LITRE ALES MS AO fay ania dulcpdanhabietaascsameiain 65 50 


The plaintiffs further show that all the work above stated and 
all the material described herein was done and furnished under 
the supervision and direction of the defendant, and all said work 
has been fully completed and has been accepted by the defendant. 
The'total amount which plaintiffs are entitled to receive for such 
work done and material furnished in constructing said raiiroad is 
seventy-four thousand one hundred and _ sixty-one ;)4; dollars 


($74,161.14). 


The defendant has paid plaintiffs, on monthly estimates of the 
work done by the defendant’s engineers, fifty thousand four hundred 
and ninety-four 4; dollars ($50,494.14), and there is still due 

o4 the plaintiffs for such work from the defendant twenty-three 

e thousand six hundred and sixty-seven dollars ($25,667.00) 
_ and interest thereon since March 15th, 1885. Said work was fully 
completed by the plaintiffs by March 15th, 1885, and the defend- 


ant thereupon gave to the plaintiffs a final estimate for said work, 
which estimate, as to the amount and values of said work, were the 
same as hereinbefore stated. Said final estimate was given orally to 
the plaintiffs on the 5rd day of April, 1885, and the defendant, al- 
< though often requested, have refused to give the plaintiffs any other 
final estimate of said work than said oral estimate. By reason of 
the premises defendant is indebted to the plaintiff- in the sum of 
twenty-four thousand dollars, $24,000, and interest from March 15th, 
1885, for which sum the plaintiffs demand judgment. 
GELCHRIST & De BRULER, 
Plaintiffs’ Attorneys. 


And the said plaintiffs move the court to require the de- 
fendants on the trial of this cause to produce certain books 
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relating to the work the contract price of which is sued for in this 
action. 

And come also the defendants and file their answer herein, in two 
paragraphs, in the words and figures following, to wit, to the plain- 
tiffs’ complaint: 7 


Cireuit Court of the United States for the district of Indiana. 


Watiace McGratu, Matrruew Spettacy, EpbwArD RYAN 
VU. P 
THe HENDERSON BRIDGE COMPANY. 


The defendant, The Henderson Bridge Company, for its answer 
to the complaint herein, says: 
96 It denies that it isindebted to the complainants in the sum 
of twenty-three thousand six hundred and sixty-seven dol- 
lars or in any other sum. 

The defendant admits that in the month of July, 1884, the plain- 
tiffs made to the defendant a proposition to do certain work in con- 
struction of its railroad from its bridge over the Ohio river at the 
city of Henderson, Kentucky, to a point on the line of the South- 
ast and St. Louis railway near the city of Evansville, in the State 
of Indiana, and that the prices in said proposition were as stated in 
the complaint. The said proposition was accepted by this defend- 
ant, as shown by the ietter of F. W. Vaughn, its chief engineer, of 
date July 8th, 1884, to the plaintiffs and the same set forth in their 

complaint. The said letter, in so far as it was an acceptance 
97 of said proposition, was as follows: 


“ Messr-. McGrath, Spellacy & Ryan. | 

GENTLEMEN: Your proposition of third instant to do the gradu- 
ation, masonry, and trestling of the Henderson Bridge railroad from 
station zero to station three hundred and thirty-three (333), in ac- 
cordance with our specifications, is accepted. This comprises all the 
work of the above character from sections one (1) to six (6), inclu- 
sive, and a portion cf section seven (7). 

It is understood that piles used are to — round, with bark taken 
off, stringers solid, fourteen (14) by sixteen (16) inches, placed either 
six (6) or seven (7) feet apart between centres,-as I may hereafter 
elect. In the former case cross-ties are to be eight (8) by eight (8) 
inches, ten (10) feet long; in the latter six (6) by eight (8) inches, 

nine (9) feet long; otherwise construction is to be as per stand- 
Te ard plan. | 
It is also understood that should it be deemed desirable 
the amount of trestling on these sections shown on profile, exhibited 
at letting, may be reduced without effecting prices named.” 


The said proposition of plaintiffs and the said letter of defendant’s 
said engineer and the specifications therein referred to constitute the 
contract between plaintiffs and defendant for the doing of said work. 
Copies of said letter and specifications are herewith filed as part hereof. 
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The profile of said road, exhibited at letting, indicated the general 
plan of said work, but was subject to such alterations as are indicated 
in the said specifications and in the said letter of this defendant’s 
engineer. This defendant admits that in doing said work the 
99 plaintiffs put into embankments on the several sections of 
said road specified in their said proposition in the road-bed 
and in the road and farm crossings the quantities of earth stated in 
their complaint; but defendant says the plaintiffs made the whole of 
said embankments under their said contract and were entitled to 
demand and receive therefor only the prices fixed in their said con- 
tract, subject to the abatement hereinafter claimed, and it denies that 
they were or are entitled to demand or that defendant contracted to 
pay any other or greater price for any part thereof. 
The defendant says that the embankment for its road-bed inter- 
| ests numerous highways and indicated farms and tracts of 
100. iand that by contract with the owners of said farms and tracts 
of land and in part consideration of the grant of the right of 
way through them it was under obligations to provide suitable and 
convenient crossings thereon over its said road, and by the statutes 
of this State it was required to restore the highways obstructed by 
its said road-bed. The said specifications, being part of the plain- 
tiffs’ said contract, provide that under the head of“ graduation” “ will 
be included the excavation and embankment necessary for the re- 
constructing of turnpikes or common roads in cases where they are 
interfered with in the formation of the railroad and all other exea- 
vations and embankments connected with or incident to the con- 
struction of the said railroad ;” and thesaid embankments for 
101 ~~‘ farm crossings and road crossings were incident to and were 
made necessary by the construction of the said railroad; and 
defendant admits that it “required the plaintiffs to make a solid 
embankment of earth on one side of the railroad embankment at 
the intersection of the highways which crossed the said railroad,” 
and also at sundry farm crossings for the purpose of reconstructing 
said highways and providing said farm crossings, but it says that 
the said embankments were within the provisions of plaintiffs’ said 
contract, and it was defendant’s right under said contract to require 
them to be made by plaintiffs. 
Defendant denies that it prohibited plaintiffs from making 
102s said crossings or any of them at the same time as the road 
embankment was made, but it says that plaintiffs were in 
arrears with their work and it had the right under said contract “ to 
direct the applicati#n of force to any portion of the work which, in 
its engineer’s judgment, might require it, and to order the increase 
and diminution of force at any point he might indicate ;” and it denies 
that further than as thus authorized it in any way interfered with 
plaintiffs’ conduct of said work. It denies that it “ would not inform 
plaintiffs what kind of crossings should be made at the intersections 
of the different highways with said railroad,” or that the cost of 
making them was any greater than if made at the same time with 
the railroad embankment, or that for the considerations 
103 — stated by plaintiffs or for any other consideration or that it 
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did at all agree to pay: plaintiffs what it was reasonably worth 
to make such embankment or any other embankment, or that it 
contracted with plaintiffs to pay them any other than the prices 
fixed for said work in their said original contract. 

The defendant admits that the plaintiffs made for it the following 
amount of excavation, as alleged in their complaint, viz: 

On section one, 679 cubie yards. 

ma * ‘“ 2,887 cubic yards. 

ea." two, 633 cubie vards. 

But defendant says all said excavation was made under and in- 
cluded in plaintiffs’ said contract, and denies that the item of 2,887 
cubic yards of excavation was not included in their bid for the 

work, or that it agreed to pay plaintiffs therefor what it was 
104. reasonably worth-or any other than the contract price. 
Defendant denies that it required plaintiffs tv make a con- 
tinuous ditch along the foot of the easterly side of its railroad em- 
bankment along the whole of the work let to them; it denies that 
plaintiffs excavated the quantity of earth stated in their petition 
and charged in their account in the making of such ditch, or that 
plaintiffs made such ditch, or that defendant ever measured or au- 
thorized the measuring of such ditch, or that there is along its said 
road any ditch from which the measurement stated by plaintiffs 
in their complaint and account can be or would have been 
obtained. The contract of plaintiffs provides that “the bor- 
row pits shall be located by the engineer, and whenever 
105 practicable must be taken out in regular form, the side next 
to enbankment in all cases to be sloped one and one-half — 
horizontal to one vertical,” the borrow pits along the work of plain- 
tiffs being thus made made almost a continuous ditch, and the only 
work done by plaintiffs at the request of defendant or otherwise for 
the purpose of making said pretended ditch was after the borrow 
pits were dug, for the purpose of making the road embankment to 
connect said borrow pits by ditches, where obstructions to the flow 
of water existed between them. In doing this they excavated not 
more than four thousand cubic yards of earth, for which they were 
entitled to the contract price of eighteen cents per cubic yard; 
106 and defendant denies each and every item for excavation 
mentioned in the complaint or charged in the account there- 
with filed other than is hereinbefore admitted. | 

The defendant denies that it employed the plaintiffs to make ex- 
cavations for laying any pipe culvert in water or to lay pipe in such 
excavations or contracted to pay plaintiffs for the same what it was 
reasonably worth, or that it employed plaintiffs to lay or that 
they did lay any such culvert, which was not included in 
any bid of plaintiffs. Defendant says the plaintiffs agreed in 
writing, as shown by their accepted proposition, set forth in 
their complaint, being their letter of July 8th, 1884, to F. 

W. Vaughn, defendant’s chief engineer, and by him ac- 
107 ~— cepted, to lay in place, in accordance with the specifications, 
all culvert pipe at twenty-five cents per lineal foot of pipe, 
the railroad furnishing and delivering the same at the site of the 


WALLACE MCGRATH ET AL. ol 


culvert; and that plaintiffs laid only 401 feet of such pipe, includ- 
ing the item of 395 feet “drain pipe,” mentioned in the complaint 
and charged in their account, and that they were entitled to receive 
therefor only the contract price of twenty-five cents per lineal foot ; 
and defendant denies the item of $1,000.00 for excavating and lay- 
ing pipe culvert in water claimed in the petition, and the same 
charged in the account, “for excavating, excavating foundations for 
pipe culvert in water, and laying the pipe at b: ayou, 51, 000.00.” 
108 Defendant says it is not true that plaintiffs “ made no tres- 
sle-work under their said bid,” but says they made no tressle 
for defendant except under their said bid. It denies that during 
the progress of the work it employed plaintiffs to make the inclined 
approaches of the road and form crossings on one side of its rail- 
road of piling and tressle-work, or that it agreed to pay plaintiffs 
for the name what the doing of such work was reason: ibly worth. 
It says ‘said work was included in the specifications, being part of 
the said contract of plaintiffs,and was done under said contract, and 
plaintiffs were entitled to only the contract price therefor. ‘The 
work and labor of plaintiffs and the “ timber and piling ” 
109 used in the construction of said “ piling and tressle-work was 
not worth more than the sum of three thousand dollars. 

The defendants admit that the plaintiffs laid a quantity of wooden 
“box drains” under certain road crossings, which was reasonably 
worth not more than the sum of two hundred and thirty-two & 
3‘, dollars. The defendant denies the whole balance of the said 
claim of plaintiffs for $6,000.00 for “ timber, piling, and box drains.” 

Defendant admits that the plaintiffs put in their said work three 
& ;°, cubic yards of concrete, made as alleged in the complaint, 
but it was so made, not by the request of defendant, but by the 

choice and for the convenience of plaintiffs, and they are 
110 entitled to receive therefor only the contract price of eight 

dollars per cubic yard. Defendant denies that the work in- 
cluded in plaintiff's contract in the complaint mentioned for the 
graduation, masonry, and trestling of the portion of its road men- 
tioned was fully completed by them by the 15th of March, 1885, or 
that they have at all completed same or that this defendant has ever 
“formally accepted or received same as completed ” under the con- 
tract. The said. specifications provide that “the prices bid must 
cover the cost of ditching, draining, watching, and all other items of 
expense in any way connected with the execution and maintenance of 
the work until it is “ formerly accepted and received as completed ;” 

also, that “the contractors take all risks from accidents, floods, 
111 = andcasualtiesof all kinds which may occur during. the progress 

of the work; and also that “care must be taken to exclude mud, 
muck, frozen earth, and all perishable materials from embankments.’ 
Now, defendant says that by the terms of plaintiffs’ said contract 
the trestling, graduation, and masonry included therein were to 
have been completed by November first, 1884; and long after said 
time, to wit, in the month of January, 1885, the plaintiffs, in viola- 
tion of their said contract, built a large part of the said embank- 
ment in sections three to seven, inclusive, of mud, muck, and frozen 
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earth, and on the approach of spring and before the completion of 
their said work and before the acceptance thereof the said 
112 ~— frozen earth thawed and dissolved and the said embankment 
in many places sank down or fell to pieces, so that 1t was in- 
complete and not in a condition to be accepted under their said con- 
tract. It was the duty of plaintiffs to complete the said embank- 
ment ready to receive the cross-ties and rails and to maintain the 
said work in thorough repair until the final completion and accept- 
ance of the whole work, and defendant notified them of the said condi- 
tion of the said embankmentand requested them to repair it, but they 
refused to doso,and defendant was compelled to repair said embank- 
ment and fit same to receive the cross-ties and rails at a necessary cost 
of five thousand and five hundred dollars. No part of said sum 
115 has been paid or accounted for to defendant by plaintiffs. 
The said contract of plaintiffs provides that eighty-five per 
cent. of the work done shall be paid to them on monthly estimates, 
but that “the fifteen per cent. retained will not be paid until all the 
work included in the contract has been completed.” Now, defendant 
says the work.so done by it was in necessary reparation of the work 
done by plaintiffs, and for which recovery is sought in their com- 
plaint and was included in their said contract, and that by reason of 
the facts above stated plaintiffs are not entitled to recover, but de- 
fendant is entitled to retain the said sum of five thousand and five 
hundred dollars. 
114 Defendant admits the items for hauling gravel and cross- 
ties, but denies each and every other item claimed in the 
complaint so charged in the account therewith filed not hereinbe- 
fore admitted. 

Defendant denies that the work done by plaintiffs and the mate- 
rial furnished by them in constructing said railroad amounted to 
the sum of seventy-four thousand one hundred and sixty-one & 4, 
dollars, but says it amounted to only the sum of fifty thousand four 
hundred and sixty-eight & =8% dollars, and that the whole thereof 
has been paid. Defendant denies each and every allegation of the 
complaint not herein admitted. 

Defendant says that on the Ist day of August, 1884, one Henry 

Wasson filed and caused to be recorded in the office of the 
115 recorder of Vanderburgh county a notice of a lien on its 

railroad embankment and upon the grading, excavation, and 
the track thereof for the sum of fifteen hundred dollars due him by 
the plaintiffs for work and labor and labor done by him as a subcon- 
tractor under plaintiffS in making such embankment, grading, ex- 
cavation, and track in section number four of its said railroad. <A 
copy of said notice is herewith filed as part hereof. No part of said 
sum, so far as defendant. knows, is informed, or has reason to believe, 
has been paid. 

And on the 24th day of April, 1885, Daniel T. Hartnett and Tom 
Hartnett cause- to be served on this defendant a notice of a claim in 

their favor and against the plaintiffs for the sum of two thou- 
116 sand two hundred and eighty-two dollars for work and labor 
done by them for plaintiffs on section number (4) four and 
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section number (6) six, being excavation and embankment done on 
defendant’s said railroad, and that they hold this defendant respon- 
sible for the payment to. them of said sum of money. A copy of 
the said notice is herewith filed as part hereof. Defendant has no 
knowledge. nor any informatian sufficient to form a belief, that part 
of the said sum has been paid. 

The said claims are operaded under and in accordance with an act 
of the General Assembly of the State of Indiana, entitled “An act 
coneerning liens of mechanics, laborers, and material men,” ap- 

proved March 6th, 1885, which said act provides security 
117 ~—sfor laborers and subcontractors against the corporation own- 
ing a railroad and against its road upon such notice. 

By reason of the facts alleged the said Henry Wasson, Daniel T. 
Hartnett, and Tom Hartnett are necessary parties to this suit, and 
a complete determination of the controversy herein cannot be had 
without their presence. 

Defendant prays that the said Henry Wasson, Daniel T. Hartnett, 
and ‘Tom Hartnett be made parties to this suit for process against 
them and they be required to show what interest, if any, they have 
in the matters in controversy in this suit. 

Defendant prays to be dismissed with its costs and for all proper 

relief. 
118 Par. (2). The defendant, by way of counter-claim against 
the plaintiffs, says that the work ineludea in plaintiffs’ con- 
tract in the complaint mentioned for the graduation, masonry, and 
trestiing of the portion of its road mentioned was not completed 
by plaintiffs and has not been “formally accepted or received by 
defendant as compieted.” The plaintiffs’ said contract provides that 
“the prices bid must cover the cost of ditching, draining, watching, 
and all other items of expense In any way connected with the execu- 
tion and maintenance of the work until it is formally accepted and re- 
ceived as completed ;” also that “the contractors take all risks from 
accidents, floods, casualties of all kinds which may occur during the 
progress of the work,” and also that “care must be taken to 
119 exclude mud, muck, and frozen earth and all perishable 
materials from embankments.” Now, defendant says that 
by the terms of plaintiffs’ said contract the trestling, graduation, 
and masonry included therein were to have been completed by No- 
vember Ist, 1884, and long after said time, to wit, in the month of 
January, 1885, the plaintiffs, in violation of their said contract, 
built a large part of the said embankment in sections three to seven, 
inclusive, of mud, muck, and frozen earth, and on the approach of 
spring and before the completion of their said work and. before the 
acceptance thereof the said embankment in many places sank down 
and fell to pieces, so that it was incomplete and not in a con- 
120 ~— dition to be accepted under their said contract. It was the 
duty of plaintiffs to complete the said embankment ready to 
receive the superstructure of rails and cross-ties and to maintain the 
same in repair until the final completion and aeceptance of the 
whole work, and defendant notified them of the said condition of 
the said embankment and requested them to repair it, but they re- 
O—326 
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fused to do so, and defendant was compelled to repair said embank- 
ment at a necessary cost of five thousand and five hundred dollars. 
No part of said sum has been paid or accounted for to defendant 
by plaintiff. Now, defendant says the work so done by it was in 
necessary reparation of the work done by plaintiffs and was 
121 included in their said contract and should have been done 
by them without any charge therefor; and so defendant says 
it has the right-to demand and receive of plaintiffs the said sum. 
Wherefore it prays judgment against the plaintiffs for the said sum 
of five thousand and five hundred dollars for its costs and for all 
other proper relief. 
Ss. B. VANCE, 
W. J. WOOD, 
Att’ys for Defendant. 


And be it remembered that heretofore, to wit, on the 6th day of 
October, 1885, the defendant’s specifications also were filed in the 
words and figures following, to wit: 


122 OFrFriceE OF THE HENDERSON BRIDGE Co., 
| LouISVILLE, Ky. 


Specifications for the Graduation, Masonry, and Trestling of the Hender- 
son Bridge Railroad. | 


Graduation—General.—Under this head will be included all exca- 
vations and embankments required for the formations of the ruad-bed, 
itting all ditches and drains about or contiguous tothe road, changes 
of channels of streams, excavation of the foundation. pits for ma- 
sonry, the excavation and embankment necessary for the recon- 
structing of turnpikes or common roads, In cases where they are 


interfered with in the formation of the railroad. and all other 
123 excavutions and-embankments connected with or incident 


to the construction of the said railroad. 


f learing and Grubbing. 


Clearing.—The lands of the company shall be cleared for thé nec- 
essary distance each side of a centre line, to the extent required by the 
engineer, of all trees, bushes, logs, and other perishable material, 
which shall be destroyed or deposited in heaps, as the engineer may 
direct. Large trees must be cut not more than two and one-half feet 
rom. the ground. 

Grubbing.—AIl stumps, roots, logs, and other obstructions shall 
be removed to a depth two feet below subgrade line under embank- 
ments and slopes and in excavations and out of the wav of ditches, 

and in such other places as the engineer may direct. 
124 ences, buildings, timber, and wood on the line of the road 
are the property of the railroad. They shall be cleared off 
by the contractor, piled up, and preserved for the use of the rail- 
road without charge. 
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All refuse limbs or timber must be burned. The contract price 
for excavation and embankment must cover clearing and grubbing 
as well as all the items under that head. Contractors must bear 
this in mind. 
| Excavations. 


Width and slopes.—The road will be graded for a single track. 
The road-bed shall be of such width as the engineer may direct— 
about twenty-one feet in earth cuts. The slopes shall be of such 
inclination as the engineer may designate. 

Side ditches.—Side ditches in excavations must be parallel 

‘125 to the centre line and shaped in accordance with the standard 

cross-sections or such other sections as the engineer may 
direct. 

At the lower end of excavations side ditches must diverge suffi- 
ciently to avoid washing of the embankments. 

Standard side ditches will be made along all embankments of 
one foot or less in height. 

Surface ditches.—Surface ditches will be made on the upper side 
of excavations, of such size and in such location as may be deter- 
mined by the engineer. 

Classification.—Excavations will be classified under the head of 
arth. 

Earth.—Earth will inelude loam, clay, sand, gravel, marl, de- 

composed rock and slate, stones and boulders containing less 
126 than one cubie yard, and all other material not unquestion- 
. ably rock. 

Road and channel changes—In road alterations or changes of 
water-courses, If the average distance hauled exceeds five hundred 
feet, the contractor will be entitled to an additional compensation 
of one cent per cubie yard per hundred feet for such excess. No 
haul shall be paid on exeavation, except as specified above. 

Price for excavation.—The contract prices for excavation will in- 
clude all bottoming, ditching, road crossing, alteration of roads and 
water channels; also construction of temporary roads. They will 
also apply to pits required for foundations. 


Embankments. 


Width and slopes.—The embankments will be fifteen feet wide 
on top, with slopes generally of one and one-half horizontal to one 
vertical, unless otherwise determined by the engineer. 

127 Manner of building, shrinkage, & ete. Embankments shall 
be built according to instructions from the engineer or in 
lavers of such thickness as he may require, with scrapers. Such 
additional height above grade shall be given to embankments as 
the engineer may deem necessary to compensate for shrinkage and 
washing, without additional allowance. 
Embankments about culverts and masonry of all kinds shall be 
built at such. time, in such manner, and of such material as the 
engineer may direct. 
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The embankment ge enerally is to be formed by borrowing equally 
from each side, in which case the crest of the borrow-pit slope s shall 
not approach nearer than eight feet to the foot of the embank- 
128 ment slopes, allowing fifteen feet additional on one side fora 
second track. The borrow pits shall be located by the engi- 
neer, and whenever practicable must be taken out in re ular form, 
the side next to embankment in all cases to be sloped one and one- 
half horizontal to one vertical. 
New channels for water-courses shall be excavated at such distance 
from the foot of the slope as the engineer may direct. 
Care must be taken to exclude mud, muck, frozen earth, and all 
perishable materials from embankments. | 
Measurements.—All earth-work will be measured in accordance 
ith actual sections of finished roadway and adjuncts, and separate 
prices for excavation and embankment must be named. 


129 Masonry 


Rubble—Rubble masonry shall be built of large, —_ bedded, 
sound stone sound stone, free from clay, of approved qual ity, and laid 
fush in good fresh-mixed cement mortar. The masonry must be 
well well bonded, built straight, plumb, level, and broken-jointed. 
No spalls will be allowed in the beds. All faces above eround must 
be neatly pointed with cement and the masonry capped with selected 
stones, as directed. 

Box culverts—Dry box-culvert masonry will be made of good 

uare-shaped stone, of size and quality approved by the engineer, 


and laid in a manner satisfactory to him. For four teet from the 
] . & ] s* f } + } f » ‘ » 
ends the stones to be laid in good cement mortar. 
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( onerete.—Lonecrete must be composed of tour n asures of hard 
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of uniform size, not over two (2) inches in anv direction, free from 


7 % , 
. » <) " , if a ~ ; ss > * > . oF i . 7 > . . . . 
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rain pipe.—Drain pipes may be used in localities where 

151 a culvert not over two feet in diameter is required to be fur- 
nished by the bridge companv. 

The pipes must be laid on a solid foundation, carefully shaped to 


- b ° a. yee ; 7 é ’ ri , > . . 
Che joints must be completely filled with hydraulic cement 
mortar. 
The ends of the pipe culverts must be carefully set in a wall of 
le eHnas OF the pipe uiverts Must be carefully set 1n a Wall oO: 
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brick or stone of such shape and size as may be determined by the 


engineer ; the pipe must be protected by a covering of earth not less 
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than two feet in thickness. The end walls, if of stone, will be paid 
for by the cubie yard ; if of brick, by the thousand, under the proper 
classification for masonry. 

The bedding will be paid for as concrete. 

Slope walls.—Slope walls will be of such thickness and 

132 slope as may be determined by the engiveer; the stones must 

reach entirely through the wall; they must not be less than 

four inches thick and twelve inches long: the- must be laid dry, 

with broken joints; joints to be close and free from spalls; the foun- 
dation must be prepared as directed by the engineer. 

Paving.—Stone paving will be made by setting stone on edge 
from e] ioht to fifteen inches in depth, bre: aking joints, as directed by 
the engineer. 

Mortar.—Cement mortar in all classes of masonry must be made of 
one measure of good hydraulic cement and two measures of clean, 
sharp sand, or such other proportion as may be prescribed by the 
engineer, well mixed together with clean water, in clean mortar 

beds constructed of boards, and must be used immediately 
153 after being mixed. 
All classes of masonry laid in cement must be neatly 
pointed with cement mortar finely tempered. 

The foundation courses for all classes of masonry must be of large 
selected stones. No masonry of any kind will be covered up before 
being aecepted by the engineer. 

Stone masonry will be built according to the pfans and instruc- 
tions furnished by the engineer, and will be estimated and paid for 
by the cubie yard, computing the actual solidity thereof. No con- 
structive or convention: al measurement will be allowed, any rule « 
custom in the section of the country through — the road tio 
to the contrary notwithstanding. 


Pile Trestle. 


This will be built in accordance with standard plan. 
134 Piles—AI] piles must be of young, sound, and thrifty white 
Or post oak or other timber equally good for the purpose, ac- 
ceptable to the engineer; they must be at least ten (10) inches in 
diameter at the small end, and at the large end where sawed off of 
sufficient diameter to afford a full bearing to the cap and not exceed- 
Ing sixteen inches; they must be straight, trimmed close, and have 
the bark taken off before being driven. The piles must be driven 
until they do not move more than three-quarters of an inch under 
the blow of a hammer weighing two thousand (2,000) pounds fall- 
ing twenty-five feet, and must penetrate at least thirteen feet below 
surface of ground. 
The- must be driven at the regular distances apart from 
135 centres, transversely and longitudinally, as required by plans, 
the piles of each bent being in a true. vertical plane at 
right angles to line of roadway; they must be properly pointed 
and, if required, be shod with iron shoes of approved size and form, 
Which will be paid for at same price with other iron used in trestle. 
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If necessary the piles must be capped with suitable iron rings to pre- 
vent splitting. | | 

All piles injured in driving or driven out of place or line shall 
be replaced without additional charge. 

Piles will be paid for by the lineal foot, counting only the actual 
number of feet left in the structure after completion. 

Hewed piles.—If piles with sap hewed off for full length are used 

the foregoing specifications apply, excepting the size at butt 
136 shall not exceed fourteen inches ; the score hacks should point 
toward the small end. 

Creosoted piles.—Creosoted piles will be governed by same speci- 
fications as untreated piles; they must be thoroughly crecsoted 
through their entire length and in such manner as to secure an 
impregnation sufficient to absorba minimum of one anda half gal- 
lons of liquid to the cubic foot. . 

Timber.—The timber may be white oak or long-leaved yellow pine, 
or both, or a portion may be creosoted, as hereinafter designated ; 
it must be sawed true and out of wind, free from shakes, loose or 
rotten knots, sap, or any other defect which would impair its strength 


or durability. 
Creosoted timber.—If creosoted timber is used the same re- 


137 quirements as to impregnation will obtain as in case of piles. 

Tron.—lIron of various classes must be of good and accept- 
able quality. 

Workmanship.—All framing must be done ia a thorough and 
workmanlike manner; no open joints or shims will be allowed ; the 
bearings of caps and stringers must all be sized and perfect bearings 
secured throughout. 

Measurement.—All timber in trestles will be paid for by the thou- 
sand feet, board measure, counting that actually left in the structure 
after completion. 

Contingencies —The contractor must furnish all materials and 
labor incidental to or in any way connected with the manufacture, 
transportation, erection, and maintenance of the structures, which 

must be kept in thorough repair and:adjustment until the 
138 final acceptance of entire work under contract. 

General conditions applicable to all work—No material 
must be used before it has been inspected and received by the engineer, 
who will submit itto such tests as he may desire. All rejected material 
must be taken away from side of work without delay. All work 
not acceptable to engineer must be taken down and rebuilt on kis 
order at the contractor’s cost. 

Commodious passing places for public and. private roads shall be 
made and kept in good condition by the contractor, and he shall 

provide and maintain good and sufficient fences for keeping 
159 up enclosures and the preservation of crops. 

The contractor will be held responsible for trespass or dam- 
age to the adjacent properties or for any acts or omissions on part 
of himself or employees. : 

Any parties, under the direction of the engineer, shall be per- 
mitted to pass over any part of the work and to haul over the same 
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any material required for the road, such persons not interfering 

with the work of the contractor. Right of way and_ necessary 

lands for borrow pits, channels, ditches, roads, ete., will be provided 

by the bridge company as early as practicable, but the bridge com- 

pany is not to be held responsible for any delay caused by legal 
proceedings beyond its control. Contractors must preserve 

140 bench marks and stakes. In case of neglect they will be 
charged accordingly. 

The prices bid must cover the cost of ditching, draining, watch- 
ing, and all other. items of expense in any way connected with tue 
execution aud maintenance of the work until it is formally ac- 
cepted and received as completed. 

The contractors take all risks from accidents, floods, and cas- 
ualties of all kinds which may occur during tne progress of the work, 
and shall make no charge for detention from such causes, but may 
be entitled, on account of such casualties, to a reasonable extension 
of time for the completion of the work. 

The quantities marked on profile are approximate and not 
141 binding. The relative amounts of trestle and earth work 
may be changed at option of, the engineer without preju- 
dice. Contractors must satisfy themselves of the nature of the 
soil; of the general forms of the surface of the ground; of the quan- 
tites of material required for forming the embankments or other 
work, and of all matters which can in any way influence their con- 
tract, and no information on any such matters derived from the 
maps, plans, profiles, drawings, or specifications or from the en- 
gineer or his assistants will in any way relieve the contractor from 
any risks or from fulfilling all the specifications and conditions of 
this contract. 3 
The engineer shall have power to direct the application of 
142 ~=—s force to any portion of the work which in his judgment re- 
quires it, and to order the increase or diminution of force at 
any point he may indicate. 

Any omission to disapprove imperfect or defective material or 
work badly done at time of last monthly estimate shall not be con- 
strued as an acceptance of it. 

All material used in construction of the Henderson Bridge rail- 
road must be to the satisfaction of the engineer, and all the work 
is to — done ina thorough and workmanlike manner and_ sub- 
ject to the constant supervision and inspection of the engineer 
or his assistants, and the decision of the engineer is to be final and 
conclusive. 

The word engineer as used in these specifications refers to 
143s the chief engineer or his authorized assistants. 


Form of Proposal. 


Proposals will be received for the work in the following manner, 
prices being named separately for each section : 7 
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Graduation. 
Excavation, per cubic vard, ——. 
Embankment, per cubic yard, ——. 
Masonry. 


Box-culvert masonry in cement, per cubic yard, ——. 
Paving, per cubic yard, . 
Brick-work, per thousand, ——. 


Pile Trestling. 


Sawed timber.—First. With all untreated timber stringers 
14” x 16” in singie-panel lengths, per thousand feet, B. M., 
Sawed timber.—Second. With all untreated timber stringers long- 
leaved yellow pine, two panel-lengths, packed with iron rings, two 
pieces 8’”’ x 16’, per thousand feet, Bb. M., 

144 Sawed timber.—Third. With piles, ¢ caps ,and cross-section 
braces of creosoted timber, balance of untreated timber, with 
yellow pine packed stringers in two-panel lengths, two pieces 
8’’ x 16” for sections 8, 9, and’ 10, 
Piles.—Untreated piles, per lineal foot, with bark taken off, 
untreated piles, per lineal foot, with sap hewed off, aud 
piles, per lineal foot, 
[ron-work.—Cast iron, per pound, 


wrought iron, per pound, 


Terms of Payment. 


Estimates will be made by the engineer at the end of each month 
of the quantity, character, and value of the work done during the 
month or since the last estimate, and eighty-five (85) per cent. of same 
will be paid on or before the fifteenth di ay of the succeeding month. 

The fifteen per cent. retained will not be paid until all the 
145 ~~ ~work included in the contract has been completed. 

The estimates, monthly and final, made by the engineer of 
the Henderson Bridge Company, as to quantity, character, and value 
of the work done, shall be conclusive and final except for error founded 
in fraud or mistake. 


Zime of Completion. 


The trestling, graduation, and masonry from station 0 to station 
three hundred and thirty-three must be completed by November 
first, 1884, and the entire work not later than December 15th, 1884. 

Louisville, Ky., June 20th, 1884. | 

Fr. W. VAUGHN 
Chief Engineer. 
Be it remembered that heretofore, to wit, on the 6th day of Octo- 


ber, 1885, the following notice was filed with defendant’s 
146 answer in the words and fi igures following, to wit: 
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: 


), Inclusive. 
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1 | (0) 
2 | 0 
=; 0 
4 | Q | 
5 ‘UO 
6 (0) 
7 0 
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F. W. Vaughn 


Untreated piles with sap hewed off. 


Creosoted piles. 


P’r lin. ft. | Per lin. ft. 


0.59 
0.35 
0.53 


0.35 


0.53 
0.33 
0.33 
0.55 
0.53 


0.55 


0.663 
0.663 
0.663 


Cast iron. 


Per lb. 
0.03 
0.03 
0.05 
0.03 
0.03 


0.05 


| Wrought iron, 


Per lb. 


0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.04 


LouIsvILLE, Ky., July 3d, 1884. 


DEAR SIRow enough to warrant you in making inquiries as 
to our standingen’] Sam’] Thomas, Pres’t E. T., V. & G. R. R., 110 


Broadway, N. 


for Mr. Ryan, Whitler, Fastler & Kelly (formerly 


owners Springk Co., bankers, Bainbridge, O.; Post & Co., railway 
supplies, Cincliportsmouth, Ohio, and Brown, Howard & Co., of 
Chicago, Ills. 4 the work 60 teams of our own, and we have now 
on hand a suffijy the city, at the Louisville Hotel, until Monday, 


and would be ¢ 
Wallace M ° 
Ver 


McGRATH, SPELLACY & RYAN. 
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To the Henderson Bridge Company : 

Take notice that the firm of MeGrath, Spellacy & Ryan, who had 
the contract to —— certain work of excavation and embankment on 
the railroad of the Henderson Bridge Company, are indebted to the 
undersigned, Daniel T. Hartnett and Thomas Hartnett, in the sum 
of two thousand two hundred and eighty-two ($2,252) dollars for 
work and labor done on section number four (4) and section num- 
ber six (6) of the Henderson Bridge railroad, in the county of Van- 
derburgh, State of Indiana, being excavation and embankment 
done on said railroad: and the undersigned hold the Henderson 
Bridge Company responsible for the payment to them of said sum 
of money April 22nd, 1885. 

DANIEL T. HARTNETT. 
(Signed) TOM. HARTNETT. 


147 Be it remembered that heretofore, to wit, on the 6th day of 
October, 1885, the defendants filed with their said answer a 
letter in the words and figures following, to wit: 


(See table marked p. 148.) 


149 Be it remembered that heretofore, to wit, on the 6th day of 
October, 1885, the defendants filed with their said answer 
a letter in the words and figures following, to wit: 


Toe HrENbDERSON BRIDGE COMPANY, 
LovuIsvVILLE, Ky., July 8th, 1885. 
Messrs. MeGrath, Spellacy, an- Ryan. 

GENTLEMEN: Your proposition of third instant to do the oradua- 
tion, masonry, and trestling of the Henderson bridge railroad from 
station zero to station three hundred and thirty-three (553), in ac- 

cordance with our specifications, is accepted. ‘This comprises 
150 all the work of the above character from sections one (1) to 
six (6), inclusive, and a portion of section seven (7). 

It is understood that piles used are to be round with bark taken 
off; stringers solid, fourteen (14) by sixteen (16) inches, placed 
either six (6) or seven (7) feet apart between centres, as [ may here- 
after elect; in the former case cross-ties are to be eight (8) by eight 
(8) inches, ten (10) feet long; in the latter six (6) by eight (8) inches, 
nine (9) feet long: otherwise construction is to be as per standard 
plan. 

It is also understood that should it be deemed desirable the 
151 amount of trestling on these sections shown on profile exhib- 
ited at letting may be reduced without affecting prices name-. 
I am unexpectedly called from the city this evening and will not be 
able to prepare contract for signature before leaving; will have it 
drawn up in the course of a week and sent you for signature. In 
meantime you can proceed with the work the same as if contract 
had been duly executed. 
Yours truly, W. F. VAUGHN, 
Chief Lng’r. 
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To the Henderson Bridge Company : 

Take notice that the firm of MeGrath, Spellacy & Ryan, who had 
the contract to — certain work of excavation and embankment on 
the railroad of the Henderson Bridge Company, are indebted to the 
undersigned, Daniel T. Hartnett and Thomas Hartnett, in the sum 
of two thousand two hundred and eighty-two ($2,252) dollars for 
work and labor done on section number four (4) and section num- 
ber six (6) of the Henderson Bridge railroad, in the county of Van- 
derburgh, State of Indiana, being excavation and embankment 
done on said railroad; and the undersigned hold the Henderson 
Bridge Company responsible for the pay ment to them of said sum 
of money April 22nd, 1885. 


DANIEL T. HARTNETT. 


(Signed) TOM. HARTNETT. 
147 Be it remembered that heretofore, to wit, on the 6th day of 


October, 1885, the defendants filed with their said answer a 
letter in the words and figures following, to wit: 


(See table marked p. 148.) 


149 Be it remembered that heretofore, to wit, on the 6th day of 
October, 1885, the defendants filed with their said answer 
a letter in the words and figures following, to wit: 


Toe HernpERSON BRIDGE COMPANY, 
| LouIsvVILLE, Ky., Ju/y 8th, 1885. 
Messrs. McGrath, Spellacy, an- Ryan. 

GENTLEMEN: Your proposition of third instant to do the gradua- 
tion, masonry, and trestling of the Henderson bridge railroad from 
station zero to station three hundred and thirtv-three (550), 1n ac- 

cordance with our specifications, is accepted. This comprises 
150s all the work of the above character from sections one (1) to 
six (6), inclusive, and a portion of section seven (7). 

It is understood that piles used are to be round with bark taken 
off; stringers solid, fourteen (14) by sixteen (16) inches, placed 
elti.er six (6) or seven (7) feet apart between centres, as | may here- 
after elect; in the former case cross-ties are to be eight (8) by eight 
(S) inches, ten (10) feet long; in the latter six (6) by eight (8) inches, 
nine (9) feet long; otherwise construction is to be as per standard 
plan. 

It is also understood that should it be deemed desirable the 

151 amount of trestling on these sections shown on profile exhib- 

ited at letting may be reduced without affecting prices name-. 
I. am unexpectedly called from the city this evening and will not be 
able to prepare contract for signature before leaving; will have it 
drawn up in the course of a week and sent you for signature. In 
meantime you can proceed with the work the same as if contract 
had been duly executed. 
Yours truly, W. F. VAUGHN, 

Chief Ena’y. 
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152 And the said defendant also moves the court for leave to 
make Daniel T. Hartnett and Thomas Hartnett parties de- 
fendantherein; and the court, having heard the argument of counsel 
upon said motion, doth now here overrule the same. 
And come also the plaintiffs, by Mess. Gilchrist & De Bruler, their 
attorneys, and file their replication to the defendants’ answer in the 
words and figures following, to wit: 


In the Circuit Court of the United States, District of Indiana. 
WALLACE McGratH, MATTHEW SPELLACY, HF DwWARD RYAN 


Us. | 
THe HENDERSON BRIDGE COMPANY. 


53 Par. 1. For reply to the answer of the defendants in this 
action and to each paragraph of said answer, plaintiffs deny 
ah each and every allegation of said answer and of each paragraph of 


said answer. | 
Par. 2. For a reply to the second paragraph of said answer and to 
‘ach paragraph of said answer, so much of the first paragraph of 
said answer as sets up the same matters that are contained in the 
second paragraph of said answer, plaintiffs say that the alleged re- 
pairs made by defendant to the railroad embankment and other 
parts of the work done by plaintiffs for defendant, and which are 
alleged to have cost five thousand five hundred dollars, were all 
done by defendant after defendant, by its engineers, had ac- 
154. cepted the said embankment as fully completed in all respects 
according to the specifications; that the embankment and all 
other work done by plaintiffs for defendant was done under the 
constant supervision of defendant’s engineers, who examined and 
approved all the earth and all material of all kinds that were put 
by plaintiffs in said work; and the defendant, after plaintiffs had 
completed said work, examined the same carefully and accepted the 
same,and laid the track of thedefendant’s railroad oversaid work and 
discharged plaintiffs from any further prosecution of said work for 
the reason that the same was fully completed. 
Par. 5. For a further reply to said second paragraph of 
155 said answer and to so much of the first paragraph thereof as 
sets up the same matters averred in the second paragraph 
thereof, plaintiffs say that all the delay therein averred of the com- 
pletion of the work therein mentioned was caused by the defend- 
ant’s neglect to procure the right of way of the different owners of 
the land through which said railroad runs. Said rights of way 
were not procured until in the month of December, 1884, and plain- 
tiffs could not until that time begin the work of the graduation of 
said railroad over a large part of its route, and the said graduation 
could not in consequence of said delay so caused by defendant be 
completed by the time fixed in the specifications. 
156 That after such delay by defendant defendant required 
plaintiffs to go on and complete said work, and said work 
was completed under the constant supervision of the engineers of 
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the defendant, who examined and approved all earth and all other 
materials put by plaintiffs or their subcontractors in said work and 
approved the same, and after said work was completed they ac- 
cepted the said work as completed in full compliance with the speci- 
fications filed with the complaint. 
GILCHRIST & De BRULER, 
Plaintiffs’ Attorneys. 


And now here, by agreement of parties, this cause is set down for 
trial at Evansville on the 2d Tuesday in January, A. D. 1886. 


157 And afterwards, to wit, on Tuesday, January 12, A. D. 1886, 
the following further proceedings in said cause were had, to 
wit: 
| WALLACE McGRAtH ef als. 
v. No. 364. 
THe Henprrson BripGrE Company. 


Transfer. 


Comes now the defendant, by its attorneys, and files its answer, in 
3 paragraphs, in the words and figures following, to wit: 


Circuit Court of the United States for the District of Indiana. 


WALLACE McGratH, MATHEW SPELLACY, aud Enpwarp Ryan 
é Vv. 
THe Henperson BripGe Company. 


158 Par. 1. The defendant, The Henderson Bridge Company, 
for its amended answer to the plaintiffs’ complaint herein, 
says it denies each and every allegation thereof. 

Par. 2. The said defendant, further answering herein, says it de- 
nies that it is indebted to the complainants in the sum of twenty- 
three thousand six hundred and sixty-seven dollars or in any other 
sum. The defendant admits that the plaintiffs made to it a propo- 
sition to do certain work in construction of its railroad from its 
bridge over the Ohio river, at the city of Henderson, Kentucky, to 
a point on the line of the Southeast & St. Louis railway near the 
city of Evansville, in the State of Indiana, and that the prices 
in said proposition were as stated in the complaint. The said 

proposition was in writing, of date July 5d, 1884, and was 
159s signed by the plaintiffs under the firm name of McGrath, 

Spellacy & Ryan. A copy of'said proposition is herewith filed 
as part hereof, marked Exhibit “A.” The said proposition was 
accepted by this defendant by the letter of its chief engineer, I. W. 
Vaughn, of date July 8th, 1884,.addressed to the plaintiffs and the 
same —set forth in their complaint and to the extent shown by said 
letter. A copy of the said letter is herewith filed as part hereof, 
marked Exhibit “ B.” The said proposition of plaintiffs and the 
said letter of defendant’s said engineer and the specifications therein 
referred to constitute the contract between plaintiffs and defend- 
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ants for the doing of said work. A profile of said road was 
160 exhibited at the letting which indicated the general plan of said 

work, but was subject to such alterations as are Indicated in 
the said letter and specifications. Copies of said letter and specifi- 
cations and the profile are herewith filed as part hereof, marked, re- 
spectively, Exhibit- “C & D.” The copy of profile filed with the 
plaintiffs’ complaint is not a full and complete copy of the said pro- 
file. 

Defendant admits that plaintiffs put into embankments on the 
several sections of said railroad mentioned in their complaint and 
specified in their said proposition the quantities of earth stated in 
their complaint, but it says the whole of said embankments were 
included in the said contract of plaintiffs, and were made by them 

under their said contract and for the prices therein stipulated. 
161. ~=It denies that plaintiffs declined to make the embankments 

for the road crossings of their said railroad, or that they de- 
manded of defendant or that defendant agreed to pay for said 
embankments for road crossings or any other embankments any 
other than the prices specified in their said contract. 

The defendant admits that the plaintiffs made for it the following 
amount of excavation, as alleged in their complaint, viz: 

On section one, 679 cubic yards. 

On section one, 2,887 cubic yards. 

On section two. 633 cubie vards. 

But defendant says'all said excavation was made under and in- 
cluded in plaintiffs’ said contract, and denies that the item of 2,887 

cubic yards of excavation was not included in their bid for 
162 said work, or that it agreed to pay plaintiffs therefor what it 
was reasonably worth or any other than the contract price. 

Defendant denies that it required plaintiffs tu make a con- 
tinuous ditch along the foot of the easterly side of its railroad 


embankment along the whole of the work let to them, or that: 


plaintiffs excavated the quantity of earth stated in their petition 
and charged in their account in the making of such ditch, or that 
plaintiffs made such ditch, or that defendant ever measured or au- 
thorized the measuring of such ditch, or that there is along its said 
road any ditch from which the measurement stated by plaintiffs 
in their complaint and account can be or would have been 
obtained. 
The only work done by plaintiffs, at the request of defend- 
165 ant or etherwise, for the purpose of making said pretended 
ditch, was after the borrow pits were dug for the purpose of 
making the road embankments to connect said borrow pits by ditches 
where obstructions to the flow of water existed between them. In 
doing this they excavated not more than four thousand cubic yards 
of earth, for which they were entitled to eighteen cents per cubic 
yard. Defendant denies that plaintiffs refused to do said work for 
the contract price or that it agreed to pay them more than the con- 
tract price therefor. 
And defendant denies each and every item for excavation men- 
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tioned in the complaint or charged in the account therewith 
164 filed other than is hereinbefore admitted. 

Defendant denies that it employed the plaintiff to make 
excavations for laying a pipe culvert in water or to lay pipe in such 
excavations or contracted to pay plaintiffs for same what. it was 
reasonably worth, or that it employed plaintiffs to lay or that thev 
did lay any such culvert which was not included in any bid of 
plaintiffs. The plaintiffs made to it a bid in writing to put in all 
the concrete and to lay in place all culvert pipe that might be re- 
quired on the portion of defendant’s road embraced in their contract, 
which was accepted by defendant and was in the words and figures 
following : 


165 LovIsvILuLE, July Sth, 1884. 


> 


F. W. Vaughn, Esq., chief eng’r the Henderson Bridge Co. Rk. K., 

Louisville, ky. 

Dear Sir: We hereby propose to put in all the concrete required 
on sections No. 1 to sec. No. 7 of your road at $8.00 per cubic yard 
and to lav in place,in accordance with the specifications, all culvert 
pipe at twenty-five (25) cents per lineal foot of pipe, the railroad 
company furnishing and delivering the same at the site of the 
culvert. 

Very respectfully, 
| McGRATH, SPELLACY & RYAN. 


Accepted July 8th, 1884. 
lr’. W. VAUGHN, 
Chief Engineer. 


Under said contract plaintiffs laid only 401 feet of such pipe, in- 

cluding the item “395 feet of drain pipe” mentioned in their 

166 complaint and char-ed in their account, for which they were 

entitled to receive only the contract price of twenty-five cents 

per lineal foot; and defendant denies the item of $1,000.00 for ex- 

cavating and laying pipe culvert in water claimed in the complaint 
and the same charged in their account. 

Defendant denies that during the progress of the work it employed 
plaintiffs to make the inclined approaches of the road and farm 
crossings on one side of its railroad of piling and _ tressle-work, or 
that it agreed to pay plaintiffs for same what the doing of said work 
was reasonably worth. It says said work was included in the speci- 

fications, being part of the said contract of plaintiffs, and was 
167 done under said contract, and plaintiffs and plaintijjs were 

entitled to only to contract price therefor. The work and 
Jaborof plaintiffsand the “timber and piling” used inthe construction 
of said piling and tressle-work was not worth more than the sum of 
three thousand dollars. 

The defendant admits that the plaintiffs laid a quantity of wooden 
“box drains” under certain road crossings, which was reasonably 
worth not more than the sum of two hundred and _ thirty-two and 
7{% dollars. The defendant denies the whole balauce of said claim 
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of plaintiffs for six thousand dollars for “timber, piling, and box 
drains,” 

Defendant admits that the plaintiffs put in their said work three 

and nine-tenths cubic yards of concrete, made as alleged in 
168 the complaint, but it was so made, not by the request of the 

defendants but by the choice and for the convenience of 
plaintiffs, and they are entitled to receive therefore only the contract 
price of eight dollars per cubic yard. 

Defendant denies that the work included in plaintiffs’ contract in 
the complaint mentioned for the graduation, masonry, and trestling 
of the portion of its road mentioned was fully compieted by them 
by the 15th of March, 1885, or that they have at all completed same, 
or that this defendant has ever “formally accepted or received same 
as completed ” under the contract. 

The said specifications provide that “ the prices bid must 
169 cover the cost of ditching, draining, watching, and all other 
items of expense in any way connected with the execution 
and maintenance of the work until it is formally accepted and re- 
ceived as completed ;” also that the contractors take all risks from 
accidents, floods, and easualties of all kinds which may occur during 
the progress of the work, and also that “care must be taken to ex- 
clude mud, muck, frozen earth, and all perishable materials from 
embankments.” Now defendant says that by the terms of plaintiffs’ 
said contract the trestling, graduation,and masonry included therein 
were to have been completed by November Ist, 1884, and long 
after said time, to wit, in the month of January, 1885, the 
170 plaintiffs, in violation of their said contract, built a large part 
of the said embankment, in sections three to seven, inclusive, 
of mud, muck, and frozen earth, and on the approach of spring, 
and before the completion of their said work, and before the accept- 
ance thereof, the said frozen earth thawed and dissolved and the said 
embankment in many places sank down or fell to pieces, so that it 
was Incomplete and not in a condition to be accepted under their 
said contract. It was the duty of plaintiffs to complete the said em- 
bankment ready to receive the cross-ties and rails, and to maintain 
the said work in thorough repair until the final completion 
1705 and aeceptance of the whole work, and defendant notified 
them of the said condition of the said embankment and re- 
quested them to repair it, but they refused to do so, and defendant 
was compelled to repair said embankment and fix same to receive 
the cross-ties and rails at a necessary cost of five thousand five 
hundred doilars, no part ef which sum has been paid or accounted 
for tv defendant by plaintiffs. The said contract of plaintiffs pro- 
vides that eighty-five per cent. of the work done shall be paid to 
them on monthly estimates, but that the fifteen per cent. retained 
will not be paid will not be paid until all the work included in the 
contract has been completed. 
17] Now, defendant says that the work so done by it was in nec- 
essary reparation of the work done by plaintiffs, and for which 
recovery is sought in their complaint, and was included in their said 
contract, and that by reason of the facts above stated plaintiffs are 
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not entitled to recover, but defendant is entitled to retain the said 
sum of five thousand five hundred dollars. 

Defendant admits the items for handling gravel and cross-ties, 
but denies each and every item claimed in the complaint or charged 
in the account therewith filed not hereinbefore admitted. 

Defendant denies that the work done by plaintiffs and the 
172 ~=material furnished by them in constructing said railway 
amounted to the sum of seventy-four thousand one hundred 


-and sixty-one and fourteen one-hundred- dollars, but says it 


amounted to only the sum of fifty thousand four hundred and 
ninety-eight and eighty one-hundred- dollars, and that the whole 
thereof has been paid. The defendant denies each and every alle- 
gation of the complaint not herein admitted. 

Defendant says that on the Ist day of August, 1884, one Henry 
Wassen filed and caused to be recorded in the office of the recorder 
of Vanderburgh county a notice of a lien on its railroad embank- 
ment and upon the grading, excavation, and the track thereof for 

the sum of fifteen hundred dollars due him by the plaintiffs 
173 ~=for work and labor done by him as a subcontractor under 

plaintiffs in making such embankment, grading, excavation, 
and track in section number four of its said railroad. <A copy of 
said notice is herewith filed as a part hereof. No part of said sum, 
so far as defendant knows, is informed, or has reason to believe, has 
been paid; and on the 24th day of April, 1885, David S. Hartnett 
and Sam. Hartnett caused to be served on this defendant a notice of 
a claim in their favor and against the plaintiffs for the sum of two 
thousand two hundred and eighty-two dollars for work and labor 

done by them for plaintiffs on section No. 4 and section No. ' 
174 ~=6, being exeavation and embankment done on defendant’s 

railroad, and that they hold this defendant responsible for 
the payment to them of the said sum of money. <A copy of said 
notice is herewith filed as part hereof. 

Defendant has no knowledge nor any information sufficient to 
form a belief that any part of the said sum has been paid. 

The said claims are asserted under and in accordance with an act 
of the General Assembly of the State of Indiana entitled “An act 
concerning liens of mechanics, laborers, and material men,” ap- 
proved March 6th, 1885, which said act provides security for laborers 

and subcontractors against the corporation owning a rail- 
175 road and against its road upon such notice. 
By reason of the facts alleged the said Henry Wassen, 
Daniel 8. Hartnett, and Sam. Hartnett are necessary parties to this 
suit, and a complete determination of the controversy herein can- 
not be had without their presence. Defendant prays that the said 
Henry Wassen, Daniel Hartnett, and Sam. Hartnett be made par- 
ties to this suit for process against them, and that they be required 
to show what interest, if any, they have in the matters in contro- 
versy 1n this suit. 

Defendant prays to be dismissed with its costs and for all proper 

relief. 
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Par. 3. The defendant, by way of counter-claim against the 
6 plaintiffs, says that in the month of July, 1854, the plaintiffs 
entered into a contract with this defendant to do the gradua- 
tion, masonry, and tresseling of its railroad from sections one to six, 
inclusive, and a part of section seven, and being the same contract 
in their complaint mentioned. The said contract consisted of a 
bid and proposition of plaintiffs, in writing, of date July 3, 1884, 
the letter of I. W. Vaughn, the chief engineer of. this defendant, 
addressed to and received by them, of date July 8th, 1884, and the 
specifications referred to in said letter, copies of all which are filed 
with the second paragraph of this answer and are here re- 

177 ~=«ferred to and made part hereof. 

Now, defendant says the work included in said contract 
was not completed by plaintiffs and has not been “ formally accepted 
and received by the defendant as complete.” The plaintiffs’ said 
contract provides that “the prices bid must cover the cost of ditch- 
ing, draining, watching, and all other items of expense in any way 
connected with the execution and maintenance of said work until 
it is formally accepted and received as completed,” and also that 
the contractors take all risks from accidents, floods, and casualties 
of all kinds which may occur during the progress of the work, 

and also that “care must be taken to exclude mud, muck, 
178 and frozen earth and all perishable materials from the em- 
bankments.” 

Now, defendant says that by the terms of plaintiffs’ said contract 
the trestling, graduation, and masonry included therein were to have 
been completed by November Ist, 1884, and long after said time, to 
wit,in the month of January, 1885, the plaintiffs, in violation of 
their said contract, built a large part of the said embankment in 
sections three to seven, inclusive,of mud, muck, and frozen earth, and 
on the approach of spring and before the completion of their said work 
and before the acceptance thereof the said embankments in many 

placessank down and fell to pieces, so that it was incompleteand 
179 not in a condition to be accepted under their said contract. 

It was the duty of plaintiffs to complete the said embank- 
ment ready to receive the superstructure of rails and cross-ties and 
to maintain the same in repair until the final completion and ac- 
ceptance of the whole work, and defendant notified them of the 
said condition of the said embankment and requested them to re- 
pair it, but they refused to do so, and. defendant was compelled to 
repair said embankment at a necessary cost of five thousand five 
hundred dollars. No part of said sum has been paid or accounted 
for by plaintiffs to defendant. 

Now, defendant says that the work so done by it was in 
ISOs necessary reparation of the work done by plaintiffs and was 

included in their said contract and should have been done 
by them without any charge therefor ; and so defendant says it has 
the right to demand and receive of plaintiffs the said sem; where- 
fore it prays judgment against the plaintiffs for the said sum of five 
thousand and five hundred dollars for its costs and for all proper 
relief. VANCE & WOOD, 
Att’ys for Def't. 
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\ Be it remembered that heretofore, to wit, on the 12th day of Jan- 
f uary, 1886, there was filed with defendant’s answer “ Exhibit A,” 
+ in the words and figures following to wit: : 


(See table marked p. 181.) 


x 182 Be it remembered that heretofore, to wit, on the 12th day 
of January, 1886, there was filed with defendant’s answer 

2 ; oe . . . i oo ee a _ 
Exhibit B,” in the words and figures following, to wit: 


» 9) 


“Exuipit B. 


3 The Henderson Bridge Company. 
7 LovuIsviLue, Ky., July Sth, 1886. 


Messrs. McGrath, Spellacy and Ryan. 


| GENTLEMEN: Your proposition of third instant to do the gradu- 
ation, masonry, and trestling of the Henderson Bridge railroad 
from station zero to station three hundred and thirty-three (583), In 
accordance with our specifications, is accepted. ‘This comprises all 


the work of the above character from sections one (1) to six (6), iIn- 


| clusive, and a portion of section seven (7). 
| ¥ 185 It is understood that piles used are to be round, with bark 
~« = taken off; stringers solid, fourteen (14) by sixteen (16) inches, 
, 4 placed either six (6) or seven (7) feet apart between centres, as I may 
| 4 hereafter elect. In the former case cross-ties are to be eight (8) by 
| eight (8) inches, ten (10) feet long; in the latter six (6) by eight (8) 
i # inches, nine (9) feet long; otherwise construction 1s to be as per 

standard plan. 

It is also understood that should that should it be deemed desirable 

the amount of trestling on these sections shown on profile exhibited 

at letting may be reduced without affecting prices named. [ am 

t unexpectedly called from the city this evening and will not 
} . 184 be able to prepare contract for signature before leaving; will 

F have it drawn up in the course of a week and sent you for 
| signature. In meantime you can proceed with the work the same as 

if contract had been duly executed. 

| Yours truly, Fr. W. VAUGHN, 

Chief Eng’r. 
; Be it remembered that heretofore, to wit, on the 12th day of Jan- 
' uary, 1886, there was filed with defendant’s said answer “ Exhibit 
C,” in the words and figures following, to wit: 
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Standard side ditches will be made along all embankments of 
one foot or less in height. 

Surface ditches.—Surface ditches will be made on the upper 
189 side of excavations, of such size and in such location as may 
be determined by the engineer. | 

Classification —Excavations will be classified under the head of 
earth. 

Earth.—Earth will include loam, clay, sand, gravel, marl, de- 
composed rock and slate, stones and boulders containing less than 
one cubie yard, and ali other material not unquestionably rock. 

Road and channel changes.—In road alterations or changes of 
water-courses, if the average distance hauled exceeds five hundred 
feet, the contractor will be entitled to an additional compensation 

of one cent per cubie yard per hundred feet for such excess. 
190 No haul shall be paid on excavation, except as specified 
above. 

Price for excavation.—-The contract prices for excavation will in- 
clude all bottoming, ditching, road crossing, alterations of roads and 
water channels; also construction of temporary roads. They will 
also apply to pits required for foundations. 


Embankments. 


Width and slopes.—The embankments will be fifteen feet wide on 
the top, with slopes generally of one and one-half horizontal to one 
vertical, unless otherwise determined by the engineer. 

Manner of building, shrinkages, ete— EKmbankments shall be built 

according to instructions from the engineer or in layers of 
191 such thickness as he may require, with scrapers. Such ad- 

ditional height above grade shall be given to embankments 
as the engineer may deem hecessary to compensate for shrinkage 
and washing, with additional allowance. 

Embankments about culverts and masonry of all kinds shall be 
built at such time, in such manner, and of such material as the 
engineer may direct. 

The embankment generally is to be formed by borrowing equally 
from each side, in which ease the crest of the borrow-pit slopes shall 

not approach nearer than eight feet to the foot of the embank- 
12 ment slopes, allowing fifteen feet additional on one side tora 
second track. 

Phe borrow pits shall be located by the engineer, and: whenever 
practicable must be taken out in regular form, the side next to em- 
bankment in all cases to be sloped one and one-half horizontal to 
one vertical. 

New channels for water-courses shall be excavated at such distance 
from the foot of the slope as the engineer may direct. 

Cure must be taken to exclude mud, muck, frozen earth, and all 
perishable materials from embankments. 

Measurements.—All earth-work will be measured in accordance 

with actual sections of finished roadway and adjuncts, 
195 «and separate prices for excavation and embankment must be 
hamed., 
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water, in clean mortar beds constructed of boards, and must be 
used immediately after being mixed. 
All classes of masonry laid in cement must be neatly pointed 
with cement mortar finely tempered, 
The foundation courses for all classes of masonry must be of large 
selected stones. No masonry of any kind will be covered up before 
being accepted by the engineer. Stone masonry will be built 
199 according to the plans and = instructions furnished by the 
engineer, and will be estimated and paid for by the cubic 
vard, computing the actual solidity thereof. No “taper or 
conventional measurement will be allowed, any rule « xr custom 1 
the section of the country through which the road hati to the 


contrary notwithstanding. 
Pili Tre stle. 


‘| his will bye built in accordance with standard p lan. 


Piles —AlIl piles must be of young, sound, and thrifty white or 
Prost oak or oth I timber eq us ally good for the pli rpose, aceept- 
200 able to the engineer; they must be at least ten (10) inches in 


diameter to afford a full bearing to to the cap and not exceed- 
sixteen sixteen. inches; they must be straight, trimmed close, and 
have the bark taken off before being driven. The piles must — driven 
until they do not move more than three-quarters of an inch under 
the blow of a hammer weighing two thousand 2 OOO) pounds fall- 
be twenty five feet, and hiust penetrate at least thirteen feet below 
the surface of the ground 
20] They must be driven at the regular distances apart from 
centres, transversely and | ngitudinally, as required by plans, 
the piles of each bent being in a true. vertical plane at right 
angles to line of roadway; they must be properly pointed and, 
i req hired, De shod with iron shoes of approved VAS and form, 
which will be pata for at same price with other Won used 11) trestle 
If necessary the piles must be capped with suitable iron rings to pre- 


All piles injured in driving or driven out of place or line shall 
be replaced ieapeaet sake snap at 
202 Piles will be paid for by the lineal foot, counting only the 
actual number of feet left in the structure after completion. 
llewed piles—If piles with sap hewed off for full length are used 
the foregoing RA s apply, excepting the size at butt shall 
not exceed fourteen inches; the score hacks should point toward the 


Creosoted piles —Creosoted piles will be governed by same speci- 
fications as untreated piles; they must be thoroughly creo- 
205 c<oted through their entire length and in such a manner as to 
secure an lInpregnation sufficient to absorb a minimum of 

one anda half g illons of liquid to the eubie foot. 
Timber.—The timber may be of white oak or long-leaved yellow 
pine, or both or a portion ma) be creosoted, as hereafter designated ; 
it must be sawed true and out of wind, free from shakes, louse or 
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not binding. The relative amounts of trestle and earth work 
may be changed at option of the engineer without prejudice. 
Contractors must satisfy themselves of the nature of the soil: 
of the general forms of the surface of the ground; of the quan- 
tities of material required for forming the embankments or other 
vork, and of all matters which can in any way influence their con- 

tract, and no information on any such matters derived 
210 ~~ from the maps, plans, profiles, drawings, or specifications 

or from the engineer or his assistants will in any way relieve 
the contractor from any risks or from fulfilling all the specifications 


and conditions of this contract 
The engineer shall have power to direct the application of force 


to any portion of the work which in his jadgment requires it, and 
to order the increase or diminution of force at any pont he may in- 


\ny omission to disapprove imperfect or defective ma- 

aa terial or work badly done at time of last monthly estimate 
shall not be construed as an acceptance of it. 

\}] material used in construetion of the Henderson Bridge rail- 

road must be to the satisfaction of the engineer, and all the work 

be done ina thorough and workmanlike manner and sub- 

to the constant supervision and inspection of the engineer 

r fis assistants, a ral tha at ersion of f he engl neer is to be final and 


he word engineer as used in these specifications refers to 
12 the ehief engineer or his authorized assistants. 


horm or P, pposal 


Proposals will be received for the work in the following manner, 


prices being named separately for each section : 
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VARA TEE, 


ifs reply in the words 


nited States, Distriet of Indiana. 


\IEarrirnew Sprereracy. Epwarpd Ryay 


LPEENDERSON Bripakr COMPANY, 
to thre Answer Of thre detendants 1t) this action 
ny of ef bs We r plarntills deny each and every 


wer and of cach paragraph of said answer 


i reply to the second paragraph of said answer 
poet raph of id answer. so much of the first 
don weras sets up the same matters that 
COL Pu ly ots vd HUsSwer, plaintitls Say 

le bv defendant to the railroad em- 


tthe work done by plaintiffs for defend- 
Aus thousand five hundred 
dant after defendant, by its engineers, 
pleted in all respects 
all other 


Td) 
embankment and 


: ; _ 
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) thre 
| ntitls for defendant was done under the 
\ noof defendants « HerihLieePs, who exam- 
ved a arth and material of all kinds 
nit » suid work: and the defendant, after 
| l work, examined the same carefully and 
lL laid the ck of the defendant's railroad over 
od plaintitls from anv further prosecution of 
{ S | me Was rally completed, 
nly to said second paragraph of said an- 
paragraph thereot as sets up 
i \ 1 the second paragraph thereof, 
ir av therein averred of the com 
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he month of December, 1SS4, and plain- 
ih t the work of the graduation of 
rt OF Its route, and the said eraduation 
(>| Wal | lay Si) enused by defendant he 
the time fixed in the specitications 
r delav by the defendant defendant required 
» on and complete said work, and said work 


ier the constant supervision of the engineers of 


rie 7 Tee Up PPrOVe d all earth and all othe r 


tills or their subcontractors in said work and 
i after said work was completed they ac- 
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214 \nd comes also the plaintiffs and file zfs reply in the words 
ind figures following, to wit: 


ln the Cireuit Court of the United States, District of Indiana. 


Wartack MeGratru. Marrurw Sprectiacy, EpwArb RYAN 


Tue ITlexnpreRsSOoN Bripcre ComMPpaNny. 


s Par lor re ply to the answer of the defendants in this action 


and to each paragraph of said answer, plaintiffs deny each and every 
| vation of sald answer and of each paragraph of said answer. 
Par. 2. Fora reply to the second paragraph of said answer 
21% ind to each paragraph of said answer, so much of the first 
paragraph of said answer as sets up the same matters that 
contained in the second paragraph of said answer, plaintiffs say 
that the alleged repairs made by defendant to the railroad em- 
bankment and other parts of the work done by plaintiffs for defend- 
ant, and which are alle d to have cost five thousand five hundred 


irs, Were all done by defendant after defendant, by its engineers, 
d accepted the said embankment as fully completed in all respects 


ne to the specifications; that the embankment and all other 
work done by plaintiffs for defendant was done under the 


219) constant supervision of defendant’s engineers, who exam- 
ned and approved all the earth and all material of all kinds 
“ that were put by plaintiffs in said work; and the defendant, after 
« se ' " ° . . ° . 
plaintiffs had completed said work, examined the same carefully and 


accepted the same and laid the track of the defendant’s railroad over 
work and discharged plaintiffs from any further prosecution of 

id work for the reason that the same was fully completed. 
Par. 3. Fora further reply to said second paragraph of said an- 
wer and to so much of the first paragraph thereof as sets up 
200 the same matters averred in the second paragraph thereof, 


plaintiffs say that all the delay therein averred of the com- 
pletion of the work therein mentioned was caused by the defend- 
- ak hegrect Co procure the mght of Way of the different owners of 
the Jand through which said railroad runs. Said rights of way 
were not procured until in the month of December, 1884, and plain- 
till d not until that time Ly Ol) the work of the oraduation of 
id railroad over a large part of its route, and the said graduation 
could not in conse quenee of said di lav so caused by defendant be 
mnipleted by the time fixed in the specificatioiis. 
Z2I That after such di ley by the a fi ndant defendant required 


plaintiffs to go on and complete said work, and said work 

is completed under the constant supervision of the engineers of 
the defendant, who examined and approved all earth and all other 
materials put by plaintitfs or their subcontractors in said work and 
ipproved the same, and after said work was completed they ac- 
epted the said work as completed in full compliance with the spect- 

filed with the complaint 
~ GILCHRIST & De BRULER, 


" ; ' 7 , ' ’ ’ 
: : 7 pec ana 
' 7 f Bate : 
q ' i ' | 


noma 
firm name ot Daniel T. Hart 
tin Robinson, ana it appear: 
too ania || iPtuetts, Wasson. ana 
money for work and labor per- 
Line pilaintitls onthe Hen- 


Ait lefendant, and now here, by 
iid Hartnetts, Wasson, and Robin- , 
endant hereto, and leave is given 
biti Acralhist the plarmmtills ana 
pulated and agreed in open court, 
that out of the proceeds of any Judg- 
this action in favor of the plaintiffs 
nt, the bridge company, the said bridge 
| Hartnetts, Wasson, and Robinson the 
them as subcontractors, and this 
rute aS assignmecnt to sald Hartnetts, 
mobinson of so much of the claim of the plain- 
yment which they nay recover against the 
ay be necessary to pay the amounts due 
Wasson, and Robinson as subcontractors. 
t prejudice the rights of said Hartnetts or 
may have against said bridge company, 


eaid Robinson from bringing an action 7 
| plaintiffs in the event plaintiffs shall not recover : 
nm asum sufficient to pay the respective claims of 
llartnetts Wasson, and Robinson. 
ered that on the day and date last aforesaid the fol- 
proces dings il} said CHouse were had, Lo wit: 
Wartctacke McGRaAtTnhH ef als. 
v ~No. 364. 
fae Heéxperson Bripge Compeany. } 
Transfer 
| es now the defendant, by its attorneys, and moves the 
» continue this cause until the next term of this court, 
unt of this a bse nce of il material party Lo the defense, = 
irt, being advised in the premises, grants the prayer of 
it for the continuance at the costs of the defendant. 
reupon ordered and adjudged by the court that the plain- 
er of and from the said defendant the costs of the continu- 
of this suit until the next term, taxed at 8—. | 
| | 
‘ \nd afterwards, to wit, on Wednesday, the 7th day of | 
\pril, A. D. 1556, the following further proceedings in said | 
ise were had, to wit | 
Ae 
} 


| 
| 
| 
. 


WaLnack MeGratu et als. 
te 


Tue HENDERSON BRIDGE COMPANY 


Come now the plaintiffs, by counsel, and comes also the defendant, 
by counsel, and upon motion of counsel for the plaintiffs parts of the 
deposition of the witness Nichols are suppressed and stricken out, as 

Indicated in the deposition. 
228 And now here, the issues being joined, come the respective 
parties, by counsel, and this cause Is set down for trial before 
a jury. 

Whereupon come the jury, to wit, William A. Waters, John A. 
Smith, Washington W.Cullop, George D. Abraham, W. W. Kendall, 
Isane M. Gladish, Jackson Martin, George W. Fuller, Squire Admire, 
Moses Reedy, James Willis, and W iam Becker, who, being em- 
pannelled and sworn to try the cause, enter the panel and, having 

heard partof the evidence, are allowed by the court to separate 
229 under instructions until to-morrow morning at 9 o'clock a. im. 


And afterwards, to wit,on Thursday, the 8th day of April, A. D. 
1886, the following further proceedings in said cause were had, to wit: 
WALLACE McGrara et al. 
t. ° No. O64. 
The Henprerson BrIDGE COMPANY. 


Transfer. 


Come now the parties, by counsel, and also the jury, and resume 
the consideration of this cause, and, have- the same under con- 
200 sideration at the hour of adjournment, and the jury — allowed 
LO separate under the instructions of the court until to-:mor- 

row morning at 9 o'clock a. m. 


And afterwards, to wit, on Friday, the 9th day of April, A. D. 1886, 
the following further proceedings in said cause were had, to wit: 


231] WanLLack McGratu, Epwarp RYAN, MatrHew’ 

SPELLACY | 
is > > a ; % No. 304, 
Pane Hexperson Brrpge Company, Danten 'T. Harr- | estes 
nett, Thomas Ilartnett, Henry Wasson, John TT 


con 
‘Transfer. 


Now come the plaintiffs, Wallace McGrath, Edward Ryan, and 
Matthew Spellaey, by Gilchrist & De Bruler, their attorneys, and 
comes the Henderson Bridge Company, by 8. B. Vance and W. J. 
Woods, their attorneys; also come the defendants, Daniel 'T. Hart- 

nett, Thomas Hartnett, Henry Wasson, and John Robinson, 
$2 by DB. Kumler, their attorney, and, the issues being joined, 
this cause is submitted for trial to the jury, viz., William A, 
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Waters. John A. Smith. Washington W., Cullop, George D. Abra- 
bam, W. W. Kendall, Isaac M. Gladdish, Jackson Martin, Georg 
W. Fuller, Squire Admire, Moses Reedy, James Willis, and William 
becker, twelve good and lawful men, duly and legally selected, em- 
nnelled, and sworn, according to law, to well and truly try the 
ssues formed between the plaintiffs and defendant, The Ien- 
derson bridge Company, and a frue verdict render, and 
who, having "h eard the evidence. the argument of couns el, and 
received the instructions of court, retire to consider then 
verdict in charge of a proper otheer of this court: and this reu pon 
the jury returns into court their verdict, which is in the words and 


figures following, to wit: 


“We, the jury, find for the plaintiff-, and assess the damage at 
thirteen thousand four hundred and seventy dollars, $15,470. 


JOHN A. SMITH, Foreman.” 


And thereupon the plaintiffs move the court for judgment 

234 on the verdict so rendered; which motion is granted. 
W here Upon the defendant, by counsel, moves the court for 
new trial: which motion is by the court now here overruled; to 
ich ruling of the court the defendant excepts and prays its writ 
of error to the Supreme Court of the United States, which is granted, 
ind the bond fixed sodaplen, 0-ehny sy In the sum of twenty thousand 
lars. It is therefore considered that the plaintiffs, Wallace Me- 
(irath, Edward Ryan, and. Matthew Spellacy, recover of and from 


hirteen thousand four hundred and seve lity ($815,470.00) dol- 
lars, togethe with their costs in this behalf expended. 
\nd it is further considered by agreement of all the parties hereto 
ide in open court that any money thay may be paid on the fore- 
voing judgment ay ee Soreness Henderson Bridge Company, 
shall be paid to the attorneys for the plaintiff-, Alex. Gilchrist and 
Curran A. De Bruler, or either of them, and to no one else, for the 


ind benefit of the plaintiffs and defendants, Damel T. Hartnett, 


Thomas Hartnett, Henry Wasson, and John Robinson. 


yf Lid it is further considered that the said Gilchrist and 
De Bruler or either of them shall have the sole and only right 
to colleet, receive, and receipt for said judgment and any money paid 


reon, and the sole and only right to satisfy said judgment of 


eord and to assign the same. 
fo the foregoing judgment the defendant, The Henderson Bridge 
Company, excepts and here now informs the court that it will pros- 
ecute a writ of error therefrom to the Supreme Court of the United 
States, and time is given is given the defendant until August 
7 Ist, 1886, in which to file its bill of exceptions. 


\nd afterwards, to wit, on Monday, May 3d, A. D. 1886, the 
following further proceedings 1n said cause were had, to wit: 


the defendent, The Ilenderson Bridge Company, the sum of 


re rr er eR EE NTR a 
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MCGRATH ET AL. 


WALLACE 


WALLACE McGratuH ef als. 
} > No. 364A. 


Tue Hexperson Bripcge Company. J 
Transfer. 


Comes this day the defendant herein and files its bond on writ of 

error to the Supreme Court of the United States in the words 

258 and figures following, to wit, in the penal sum of twenty thou- 
sand dollars : 


In the Cireuit Court of the United States, District of Indiana. 


WaLLAcE McGratu, MarrHew SpPELLAcY, Epwarp RYAN 
us 


Toe HENDERSON BRIDGE COMPANY. 


Know all men by these presents that we, The Henderson Bridge 
Company of Louisville, Kentucky, and Lee Howell, W. J. Wood, 
and William Rahm, Jr., of Evansville, Indiana, are held and firmly 
bound unto Wallace MeGrath, Matthew Spellacy, and Edward Ryan 

in the sum of twenty thousand doliars, to be paid to the said 
239 Wallace McGrath, Matthew Spellacy, and Edward Ryan, 

their executors or administrators; to which payment, well 
and truly to be made, we bind ourselves and each of us, Jointly and 
severally, and our and each of our heirs, executors, and adminis- 
trators, firmly by these presents. 

Sealed with our seals. Dated this 27th day of April, 1886. 

Whereas the above-named The Henderson Bridge Company 
hath prosecuted a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled action 

by the cireuit court of the United States for the district 
240 of Indiana, at Evansville: 

Now, therefore, the eondition of this obligation Is such 
that if the above-namea The Ilenderson Bridge Company shall 
prosecute its said writ of error to effect and answer all costs and 
damages if it shall fail to make good its plea, then this obligation 
shall be void; otherwise to remain in full force and virtue. 


THE HENDERSON BRIDGE COMPANY, 


By M. H. SMITH, President. | [SEAL. | 
LEE HOWELL. [ SEAL. | 
W. J. WOOD. SEAL. 
WM. RAHM, Jr. © ear 


Examined & approved. 
April 29th, 1886. 

| N. C. BUTLER, Clerk, 
IW. WARTMAN, Deputy. 


Approved May 3d, 1886. 


W. A. WOODS, 
U.S. Judge. 
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241 And said bond, being examined and inspected by the 
court, is now here approved and ordered filed. 


And afterwards, to wit, on Saturday, July 17th, 1886, the follow- 
ing further proceedings in said cause were had, to wit: 


WALLACE McGRATH ef als. 
vs. 
THe HenperRsSonN BRIDGE COMPANY. 


Comes now the defendant, by Mess. Vance & Wood, its attorneys, 
and files its bill of exceptions numbers one (1) and two (2 
242. ~=sin the words and figures following, to wit: 
The defendant, by its attorneys, tendered its bill of excep- 
tions No. 1, which is signed and sealed by the court and ordered to 
— entered of record, which is as follows: 


Bill of Exceptions No. 1. 


Warttace McGratu, MATTHEW SPELLACY, EDWARD RYAN 
Us. 
Ture HENDERSON BRIDGE CoMPANY. 


Be it remembered that upon the trial of this case before the court 

and jury there was exhibited in evidence to the jury the profile of 

the railroad of the defendant, The Henderson Bridge Com- 

248 = pany, exhibited at the letting of its said road, and being the 
same filed as an exhibit in the answer of defendant. 

[t was explained in evidence t» the jury that the subdivisions on 
suid profile are by stations and sections, the distance between 
stations being 100 feet and the length of the sections being one 
mile; that the whole length of the said road, from its intersec- 
tion with the Southeast and St. Louis railway near Evansville to the 
bridge of defendant across the Ohio river at Henderson, Kentucky, 
is about nine and one-third miles; that about three miles next 

to the bridge is trestled; that the contract of plaintiffs em- 
244 ~=braced the remaining six and one-third miles, thence towards 

the city of Evansville, and that the portion of their work 
from and ineluding section three to the trestle is through the 
bottoms of the Ohio river, which is subject to overflow. 

The bids of plaintiffs were read in evidence, being in writing and 
addressed to F. W. Vaughn, chief engineer of defendant, in which 
they propose to make all excavations at the price of 18 cents per 
cubic yard, embankment on sections 1 & 2 at 12 cents per cubic 
vard, on sections 5 at 15 cents, on sections 4 & 5 at 143 cents, on 

section six at 16 cents, and on section 7 at 18 cents per cubic 
245 yard, and to construct the piling for trestles at 30 cents per 
lineal foot. 

Plaintiffs read in evidence the letter of F. W. Vaughn, chief en- 
cineer of defendant, accepting their bid, of date July 8, 1884, and 
the specifications therein referred to, which are as follows: 


ory | 
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LovuIsvILLE, Ky., July Sth, 1884. 
Messrs. McGrath, Spellacy & Ryan. 

GENTLEMEN: Your proposition of third instant to do the gradu 
ation, masonry, and trestling of the Henderson Bridge railroad from 
station zero to station three hundred and thirty-three (333), in ac- 

cordance with our specifications, is accepted. This comprises 
246 = all the work of the above character from sections one (1) to 
six (6), inclusive, and a portion cf section seven (7). 

It is understood that piles used are to be round, with bark taken 
off, stringers solid, fourteen (14) by sixteen (16) inches, placed either 
six (6) or seven (7) feet apart between centres, as I may hereafter 
elect. In the former case cross-ties are to be eight (8) by eight (8) 
inches, ten (10) feet long; in the latter six (6) by eight (8) inches, 
nine (9) feet long; otherwise construction is to be as per standard 
plan. 

It is also understood that should it be deemed desirable the 

amount of trestling on these sections shown on profile ex- 
247 ~=hibited at letting may be reduced without affecting prices 

named. I am unexpectedly called from the city this evening 
and will not be able to prepare contract for signature before leaving ; 
will have it drawn up in the course of a week and sent you for 
signature. In meantime you can proceed with the work the same as 
if contract had been duly executed. 

Yours truly, r. W. VAUGHN, 

Chief Eng’r. 


OFFICE OF THE HENDERSON BRIDGE Co., 
LouISVILLE, Ky. 


Specifications for the Graduation, Masonry, and Trestling of the 
245 : Henderson Bridge Railroad. 


Graduation—General.—Under this head will be included all execa- 
rations and embankments required for the formations of the road-bed, 
cutting all ditches and drains about or contiguous tothe road, changes 
of channels of streams, excavation of the foundation pits for ma- 
sonry, the excavation and embankment necessary for the recon- 
structing of turnpikes or common roads, in cases where they are in- 
terfered with in the formation of the railroad, and all other excava- 
tionsandembankments connected with or incident to the construction 
of the said railroad. 


949 Clearing and Grubbing. 


Clearing.—The lands of the company shall be cleared for the nec- 
essary distance each side of centre line, to the extent required by the 
engineer, of all trees, bushes, logs, and other perishable material, 
which shall be destroyed or deposited in heaps, as the engineer may 
direct. Large trees must be cut not more than two and one-half feet 
from the ground. 

Grubbing.—All stumps, roots, logs, and other obstructions shall 
be removed to a depth of two feet below subgrade line under em- 
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bankments and slopes and in excavations and out of the 
90 wavy of ditches, and in such other places as the engineer may 
direct 
Fences, buildings, timber, and wood on the line of the road are 
he property of the railroad. ‘They shall be cleared off by the 
contractor, piled up, and preserved for the use of the railroad with- 
Charge. . 
\ll refuse limbs or timber must be burned. The contract price 
excavation and embankment must cover clearing and grubbing 
ell as all the items under that head. Contractors must bear 
is in mind. 
Lxcavations. 
| Width and slope—The road will be graded for a single 
track. ‘The road-bed shall be of such width as the engineer 
y direct—about twenty-one feet in earth cuts. 


‘ 


Side ditches.—Side ditches in excavations must be parallel to the 
centre line and shaped in accordance with the standard cross-sections 
such other sections as the engineer. may direct. 

\t the lower end of excavations side ditches must diverge suffi- 

utly to avoid washing of the embankments. 

Standard side ditches will be made along all embank- 

ments of one foot or less in height. 

Surface ditches.—Surface ditches will be made on the upper side of 
ivations, of such size and in such location as may be determined 
the engineer. 

Classification.—Execavations will be classified under the head of 
irth.—Earth will include loam, clay; sand, gravel, marl, de- 
posed rock and slate, stones and boulders containing less than 

jc vard, and ali other material not unquestionably rock. 
Road and channel changes.—In road alterations or changes 
253 of water-courses, if the average distance havled exceeds five 
hundred feet, the contractor will be entitled to an additional 
mpeusation of one cent per cubie yard per hundred feet for such 
excess. Nw haul shall be paid on excavation, except as specified 


Prices for exeavation.—The contract prices for excavation willin- 

all bottoming, ditching, road crossing, alterations of roads and 
ter channels; also construction of temporary roads. They will 
y to pits required for foundations. 


kim harkments. 


Width and slopes.—The embankments will be fifteen feet 
254 wide on the top, with slopes generally of one and o.:-halt 
horizontal to one vertical, unless otherwise determined by the 


rirvigs r 
Manner of building, shrinkage, & ete—Each embankment shal 
be built according to instructions from the engineer or in layers o 


the slopes shall be of such inclination as the engineer may des- 


> 


i) 


| 
| 
| 
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such thickness as he may require, with scrapers. Such additional 
height above grade shall be given to embankments as the engineer 
may deem necessary to compensate for shrinkage and washing, 
without additional allowance. 
Embankments about culverts and masonry of all kinds 
250 ~~ shall be built at such time, in such manner, and ‘of such ma- 
terial as the engineer may direet. 

The embankment generally is to be formed by borrowing equally 
from each side, in which case the crest of the borrow- pit slopes shall 
not approach nearer than eight feet to the foot of the enbankment 
= allowing fifteen feet sine on one side for a second 

rack. 

The borrow pits shall be located he the engineer, and whenever 
practicable must be taken out in regular form, the side next to em- 
bankment in all cases to be sloped one and one-half horizontal to 

one vertical. 
256 New channels for water-courses shall be excavated at such 
distance from the foot of the slope as the engineer may direct. 

Care must be taken to exclude mud, muck, frozen earth, and all 
perishable materials from embankments. 

Measurement.—All earth-work will be measured in accordance 
with actual sections of finished roadway and adjuncts, and separate 
prices for excavation and embankment must be named. 


Masonry. 


Rubble—Rubble masonry shall be built of large, flat, 
257 bedded, sound stone, free of clay, of approved quality, and 
laid flush in good, fresh-mixed cement mortar. The masonry 
must be well bonded, built straight, plumb, level,and broken-jointed. 
No spalls will be allowed in the beds. All faces above e ground must 
be neatly pointed with cement and the masonry capped with selected 
stones, as directed. 
Box culverts—Dry box-culvert masonry will be made of good 
square-shaped stone, of size and quality approved by the engineer, 
and laid in a manner satisfactory to him. 
258 For four feet from the ends the stones to be laid in good 
cement mortar. 
3ox-culvert masonry laid in mortar shall be built of good selected 
building stone of good quality and laid flush in good cement mortar 
to the satisfaction of the e1 leineer. 
The covering stones for all box culverts to be of approved thick- 
ness and to rest on the walls not less than eighteen inches. 
Concrete.—Concrete must be composed of four measures of hard 
durable stone, of quality approved by the engineer, broken in 
259 ~~ pieces of uniform size, not over two (2 ) inches in any diree- 
tion, free from clay and well screened, io measures of clean, 
sharp sand and one measure of best quality of hydraulic cement, 
all well mixed with clean water and well rammed in place in layers, 
as directed by the engineer. 
Drain pipe—Drain pipes may be used in localities where a cul- 
J—326 
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P| rE / ~ ™ , io _ | | 

sand (2,000) pounds falling twenty-five feet, and must penetrate at 
least thirteen feel below surface of oround 

[hey must be driven at the regular distances apart from centers, 


. ’ aT ta } ’ } . — 1] . a ** ~ana a ‘ ] i ’ } 7 ; 
ransversely and longitudinally, as required by plans, the piles of 
« ‘ < ; . a 
{ 


: . : & 
each bent being in a true vertical plane at mghtangles to | 
of roaaqwa\ Chev must be properly pointed and, Her 
aT ae & ' } } } —s b ; 
206 quired, be shod with iron shoes of approved size and form 
. a a ee ‘ rite. ] ye } 
which will be paid for at same price with other Iron used in 
es 1 { siniiiaitia hin ee niet b : } | oe : 
LPESLIE, i neeessary the plies must de Capper with suitable tror rings 
eee, 
to prevent splitting 
ll niles iniured 3 actin’ ii tas ae ae ws" 
All piles injured in driving or driven out of place or line shall 


be replaced without additional charge 
Piles will be paid for by the lineal foot, counting only the actual 
number of feet left in the structure after completion. 
Hewed piles.—If piles with sap hewed off for full length 
26, are used, the foregoing specifications apply, excepting the 
SIZ ai butt shall hot exceed fourteen Inches: the SCOTe hacks 
should point toward the small end 


. 4 5 | ¥ : ea . - 7 
Creosoted p1ies.——4 reosoted piles V 1] he roverned hv same snect 
, 


fications as untreated piles; they must be thorough] through 
Lner ¢ niire length and In such a manner asto secure an Imprecns 
tion sufficient to absorb a minimum of one and a halt gallons of 


liquid to the eubie foot. 
26S Timber.—The timber ma be of white oak. lone rea qd 
vellow pine, or both, or a portion may be ecreosoted, as here- 
after designated: it must be sawed true and out of wind, free from 
shakes, loose or rotten knots, sap, or anv other defect which would 
jmpair its strength or durability. 
Creosoted timber.—lf creosoted timber is used the same require- 
ments as to Impregnation will obtain as in case of piles 
Jron.—Iron of the various classes must be of vood and acceptable 
quality. | 


Workmanship.—All framing must be done in a thorough 
260 and workmanlike manner; no Open joints or shims will bi 


allowed ; the bearings of caps and stringers must all be sized 
and perfect bearings secured throughout 

\Measurement.—All timber in trestles will be paid for by th 
sand feet, board measure, count} o that actually left in the structure 
after completion, 

Contingencies.—The contractor must furnish all materials and 
labor incidental to or in any way connected with the manufacture, 
transportation, erection, and maintenance of the structures, which 

must be kept in thorough repair and adjustment until the 


270 final acceptance of entire work under contract. 

General conditions applicable to all work _ No rpsrle rial 
must be used before it has been inspected and received by the 
engineer, who will submit it to such tests as he may desire. <All re 


jected material must be taken away from side of work without 
delay. 

All work not acceptable to the engineer must be taken down and 
rebuilt on his order at the contractor’s cost. 


OL REISS SE . 
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and kept in good condition by the contractor, 
»rovide and maintain good and sufficient fences 
sures and the preservation of crops. 
(| be held responsible for trespass or dam- 
perties or for any acts or omissions on part 


us passing places for public and private roads 


direction of the engineer, shall be per- 
irt of the work and to haul over the same 
| for the road, such persons not 
ie work of the contractor. Right of 
y lands for borrow pits, channels, ditches, 
provided by the bridge company as early as prac- 
mpany is not to be held responsible for any 
weeding beyond its control. 
erve bench marks and stakes. In case of 
irged accordingly. 
es | must cover the cost of ditching, draining, 
ther items of expense in any way connected 
ind maintenance of the work until it is 
elved as completed. 
| risks from accidents, floods, and cas- 


may occur during the progress of the work, 
y detention from such causes, but may 
such easualties, to a reasonable extension 


f the work. 
marked on profile are approximate and 
relative amounts of trestle and earth 


ged at option of the engineer without 


thems lve s of the hature of the soll : 
surface of the ground; of the quan- 

i for forming the embankments or other 

hich can in any way influence their con- 

nm onanysuch matters derived from the 
drawings, or specifications or from 

ssistants will in any way relieve the con- 

zk r iron fulfilling all the specifications and 
power to direct the application of force 
rk which in his judgment requires it, and 
tion of force at any point he may in- 


imperfect or defective material or 
me of ‘last monthly estimate shall not 
tance of it. | 
construction of the Henderson Bridge 
sfaction of the engineer, and all the work 
iwh and workmanlike manner and _ sub- 
ervision and inspection of the engineer 
lecision of the engineer is to be final and 


de 


de 
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The word engineer as used in these specifications refers to the 
chief engineer or his authorized assistants. 


aii Form of Proposal. 


Proposals will be received for the work in the following manner, 


prices being named separately for each section: 


Graduation. 
Excavation, per cubic vard, ——. 
Kinbankment, per cubic yard, ——. 
Masonry. 


3ox-culvert masonry in cement, per cubic yard, ——. 
Paving, per cubic yard, 
Brick-work, per thousand, ——. 


Pile Trestling. 


Sawed timber.—First. With all untreated timber stringers 14” x 
16”’ in single-panel lengths, per thousand feet, B. M., 
278 Sawed timber.—Second. With all untreated timber stringers 
long-leaved yellow pine, two panel-lengths, packed with iron 

rings, two pieces 8” x 16”, per thousand feet, B. M.,, ; 

Sauwed timber.—Third. With piles, caps, and cross-section braces 
of creosoted timber, balance of untreated timber, with yellow pine 
packed stringers in two-panel lengths, two pieces 18” x 16” for sec- 
tions 8, 9, and 10, 

Piles —Untreated piles, per lineal foot, with bark taken off, ——. 

Untreated piles, per lineal foot, with sap hewed off, 

Creosoted piles, per lineal foot, ——. 
279 [ron-work.—Cast iron, per pound, ——. 
Wrought iron, per pound, ——. 


Terms of Payment. 


Estimates will be made by the engineer at the end of each month 
of the quantity, character, and value of the work done during the 
month or since the last estimate, and eighty-five (85) per cent. of same 
will be paid on or before the fifteenth day of the sueceeding month. 
The fifteen per cent. retained will not be paid until all the work 
included in the contract has been completed. 

The estimates, monthly and final, made by the engineer 

280 = of the Henderson Bridge Company, as to quantity, charac- 

ter, and value of the work done,shall be conclusive and final, 
except for error founded in mistake or fraud. 


dime of Completion. 


The trestling, graduation, and masonry from station 0 to station 
three hundred and thirty-three must be completed by November 


eet oF em 
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entire work not later than December fifteenth, 


Ky., June 20th, 1884. 


EF. VW. VAUGHN, 
C'h ief Engineer. 
lence showed that in the construction of their said 


| bridge F. W. Vaughn was the chief engineer of the 
tO. F. Nichols was the engineer next in rank, who 


oni 
t Henderson, Kentucky, and that H. P. Hurlbut was 
in rank, and had immediate charge and supervision 
tracted for by the plaintiffs; that in the latter part 
yust, ISS4, the plaintiffs were notified that the trestling 
r work shown on the profile would be omitted and a 
us embankment required. 
was by letter from O. F. Nichols, engineer, of date 
ISS4. which was read-in evidence, and is as follows: 
Henperson, Ky., August 26th, 1884. 
\I Me Spellacy, & Ryan, Evansville, Ind. 
mM \s directed by the chief engineer, Mr. Fo W. Vaughn 
til | that the trestle shown north of station three 
rtv-three (553) on profile of the Henderson Bridge rail- 
| omitted. The corresponding space will be fille: 
bunkinent Arrangements have been compl ber “4 
yw pits necessary to complete these embank- 
Yours truly O. F. NICHOLS, Res. Eng’r 
Lhe lence showed that on the day after the rece ipt of this letter 
iH. P. Hurlbut, engineer, notified the plaintiffs that they would be 
require | to mak a CONLINUOUS ditch Ol the easterly side of 
Pmt eat embat Kirnent trom section three to section sevel. inelu- 
r the purpose of draining the borrow pits, such ditch 
/ | Lv le at bottom on section 5, three feet af bottom (tl 
r feet on section 5, five feet on section 6. and six feet 
vide at bottom on section 7, the said ditch to run through the borrow 
ito have a sloy eof one & a half to one 
A witness for | laintiff, named Guthrie, testified that he was clerk 
thie pinintifis why they were doing thie work mentioned ln this 
t that Hurlbut was the eChyineer it charge of this work «* 
ISD nd had his office at llend rsoli, Kentucky. Mr. Nichols Wis 


never about the work much. About April Ist, 1885, plain- 
received from Nichols a telegram as follows : 


Hexperson, Ky., April 2d, 1885 


lo MeGrath, Spellaey & Ryan, contractors Henderson Bridge R. R 


Can give quantities for subcontractors any time to-morrow. Can 
yon send down for them ? 


O. F. NICHOLS, R. E. — 


— =~ 


sal 
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Spellacy; Ryan, and himself went to Henderson the next day. 
Nichols told Seymour, who was in the office, to give us the 
286 quantities, and went out of the office. Seymour read the 
quantities from an ordinary cross-section book, such as en- 
gineers use in their work, and witness wrote them down. Seymour 
Was acting as engineer, and, as witness understood, in Hurlburt’s 
place. He gave.the following as the quantities of the continuous 
ditch : 


I Bi citer aha etiaeltaciltetlhanllin a ieiipsanlianinctaneismnnianiainien . 90,285 cubic yards. 
m A RT RE I a PS RO FTES Gok RN LE RT nO v2iIG. “ ” 
” __ EO ee CEN Re NN Re a OT isgio “ " 


and the following as the quantities of the road embankment for the 


Sume sections: 


287 TE ES TST Te Sa NT ae NN Seat eee 28,689 cubic yards. 
RE AL Oe: 67.908 « r 
RFRA epee toys ete atts abides ansaid silicic (ih 5) in is 
‘ — Eee REC a pe am 
‘ Assia il aa cal coal oak er a 


Witness did not remember anything Seymour said except that 
he told witness to take down the figures as he read them. 

At this point the defendant, in pursuance of notice by plaintiff, 
produced in court the book from which the witness Guthrie obtained 
the foregoing estimates of ditch and embankment, and said book 
Was put in evidence. Said book was entitled on the back and 

inside “Final Estimate,” and the figures therein contained 
288 are the same certified to by the witness. 

Wallace McGrath, one of the plaintiffs, testified that. he 
was a civil engineer and had been employed on various publie 
works. When the work was let to plaintiffs the profile showed a 
number of trestles of various lengths in the roadway. About the 
2th day of August, 1884, plaintiffs were notified by letter from Mr. 
Nichols ‘his this trestling would be omitted. Said letter is the same 
heretofore copied. 7 

Mr. Hurlbut had charge of the work as resident engineer 
289 of defendant. He was at plaintiffs’ office the day after the 

letter of Mr. Nichols was received, and asked witness In pres- 
ence of one of his partners if they had received the letter of Mr. 
Nichols, and said it would be necessary for us to make a continuous 
ditch from section 3, on the easterly side of the road, so as to drain 
the borrow pits. I said we could not do that without compensation. 
Hle said we would be paid for that at the same price we had bid for 

excavation, and that it would be estimated from the top of 
290 the ground down. Witness said that to make the borrow 

pits serve for a ditch it was necessary to haul the earth from 
the high ground, where the embankment was low, to the low 
grounds, where the embankment was high, whereas but for the 
ditch the earth for embankment would have been taken directly 
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from the sides: that this in many places necessitated a longer haul 
of the earth, and increased the cost of the embankment. The ditch 
was located by Mr. Hurlburt or his assistants, and the work 
291 was done under his direction. In reply to our request that 
the ditch be included in the monthly estimates Mr. Hurlburt 
said he was instructed by the chief engineer not to return it until 
the final estimate. [ was not here when the work was done. | de- 
manded a final, formal estimate about the time I got back, in April, 
but did not get one. It was refused by Mr. Vaughn, because, as he 
said, we were not entitled to compensation for making borrow pits 
in shape to carry off water. I told him that Mr. Hurlburt 
292 agreed to pay forit. He said that Mr. Hurlbut exceeded 
his authority, and that he would not allow it. This was in 
Louisville. I do not recollect seeing Mr. Vaughan on the work but 
twice. 

On cross-examination said witness stated: The said ditch from sec- 
tion 5, to section 7 includes in part the borrow pits. If wehad taken 
the earth for the embankment equally from both sides and if the 
borrow pits had been made in regular shape, as the specifications re- 

quired, [ do not know how much it would have cost to have 
293 converted the borrow pits into aditch or drain. Mr. Vaughan_ 

was in constant communication with Mr. Hurlburt, and d1- 
rected him. Instructions from the chief engineer about matters of 
this sort usually came through his assistants. 

Mr. Vaughn frequently communicated directly with witness. Wit- 
ness had several interviews with Mr. Vaughan after the 26th Au- 
gust, 1554, and during the progress of the work; on one occasion 
came with him in his private car from Louisville to Henderson ; had 

no conversation with him concerning this ditch ; considered 
24 it all right, as Hurlburt represented to us at the time that he 

had authority from the chief engineer to make this arrange- 
ment. Such authority as this did not belong to Mr. Hurlburt by 
virtue of his office. I supposed he had authority from’ the chiet 
engineer for what he did. 

Matthew Spellacy, one of the plaintiffs, testified that he was on the 
work the whole time it was goingon. Mr. Hurlburt was the engineer 
who directed the work. After we had started the work we were satis- 

fied that the trestles shown on the profile were to be taken out 
295 and a continuous embankment made. Hurlburt said a con- 

tinuous ditch would haveto be made from section 3 to section 
7,and that we would be allowed for this ditch as excavation, estimated 
from the surface down, for the full size of the required ditch. I asked 
him several times to give us an estimate on the ditch in the monthly 
estimates. Hesaid he was not allowed to return it until it was com- 
pleted, and that it would be returned: in the final estimate. After the 

work was completed we received a telegram from Mr. Nichols, 
296 at Henderson, the name mentioned by Mr. Guthrie, saying he 

was ready to give us the quantities for our subcontractors, and 
the next day Guthrie, Ryan, and myself went to Henderson. We 
found Seymour and Nicliols in the office and told Mr. Nichols that we 
had come for the figures, and he told Seymour to give them to us. 
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Seymour read the figures off and Guthrie set them down. The fig- 
ures were read from the book that Henderson used— 
297 an ordinary cross-section books. Mr. Nichols did not say 
anything about the ditch when he ordered Seymour to give 
us the figures. The figures Seymour gave us on embankment and 
ditch are those claimed in this action. 

[ do not think I ever said anything to Mr. Vaughan as to this 
agreement about the ditch until after this suit was brought. I then 
told him Mr. Huriburt had agreed that we should have pay for this 
ditch, but he said he would not allow it. 


Epwarp Ryan, one of the plaintiffs, testified as follows: 


298 “T was present when Mr. Hurlburt notified us that we 
would have to make a continuous ditch. He said we would 
get excavation prices for it; that Mr. Vaughan always told him he 
could not give this ditch until it was a ditch, and that at the final 
estimate it would be returned in full; there was no ditch returned 
in the monthly estimates. We asked him for it from time to time, 
but he always said he could not give it until the final estimate ; that 
these were his instructions from Mr. Vaughan. 
“T went to Henderson with Spellacy and Guthrie after the 
299 ~~ receipt of the telegram from Mr. Nichols that he was ready 
to give us the figures for our subcontractors. We found 
Nichols and Seymour in the office Hurlburt had occupied. Nichols 
told Seymour to give us the figures on the final estimate for our 
work. Seymour said he would read them and Guthrie could put 
them down, which was done. So far as excavation and embank- 
ment are concerned, these are the figures that we claim in this ac- 
tion. They were given as a final estimate to enable us to 
300 settle with our subcontractors. The work from sections 3 to 
7 was all let by us to subcontractors.” 


On cross-examination this witness said: 


“ | think the ditch consists mainly of borrow pits for this reason : 
On the low ground, where the embankment was high, the borrow 
pits would have to be very deep; on that part of the work the ditch 
was all borrow pits; but on the high ground, where the embank- 
ment was low, it was necessary to excavate deeper than was neces- 

sary forthe borrow pits, and the dirt thus excavated had to be 
201 hauled long distances to put on the embankment in the low 


grounds. 


W. H. ‘H. Wasson, a witness for plaintiffs, testified that he 
was a “ public works and railroad contractor” and had a contract 
under plaintiffs for section 4 of the Henderson Bridge railroad; 
commenced grading on the 4th of August, 1884; before the order to 
omit the trestles had made from twelve to thirteen thousand vards 
of embankment; thinks he had between eight and nine hundred 
feet up to grade; had taken earth from borrow pits about twenty 
10-—326 
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inches deep, and afterwards had to dig to depth of nine feet 
302 to make the ditch, and was required to haul this extra exca- 
vation, some of it, six hundred feet. Hurlburt said to me, 
“ Wasson, you get pay for the excavation and can afford to haul it.” 
Early in November Mr. Hurlburt was along making the estimate 
for October, and I asked him to return the excavation. He said 
that we would get it in the final estimate. He afterwards gave me 
my quantities for embankment, 31,926 cubic yards, and ditch exca- 
vation, 3,423 cubic yards. My understanding was that I was 
303 to be paid for a ditch estimate from the surface, two feet wide 
at bottom and sloping one « a half to one. 

On cross-examination witness said he did not know how much 
excavation was made for the ditch extra of what would have been 
necessary for the borrow pits. 

Robinson, a witness for plaintiffs, testified “that if the work was 
changed so as to require a continuous ditch it could not be done as 
cheaply as it could if done as provided for in the specifications, be- 
cause where the embankment would be low you would have to 

make a shallow borrow pit, and in making a continuous 
304 ditch you would have to deepen that borrow pit to bring it 

to the ditch level and would have to carry the dirt forward, 
necessitating a haul. There was no continuous ditch contemplated 
in the profile of the work.” 

Philip Fisher, a witness for plaintiffs, testified that he was a 
civil engineer of thirty-five years’ experience and largely as railroad 
engineer. If the specifications provided that the earth for embank- 

ment should be borrowed equally from both sides and then 
305 ~acontinuous ditch should be required to be made on one 

side of the embankment it would necessitate a greater haul 
and would be more expensive. In consequence of the ditch a 
greater amount of earth would have to be taken from the side on 
which the ditch 1s made. 

One cannot work to such advantage in a narrow ditch as ina 
broad borrow pit. The deeper you go the harder the earth is to 
work. | 

(n cross-examination the witness said that if, in addition to the 

borrow pits, there were only five thousand cubic yards of 
306 earth taken out to make the ditch it would not be any more 

expensive to excavate this ditch along the whole line than it 
would have been to excavate the ditches indicated on the profile. 


Evidence of Defendants. 


The defendant read to the jury in evidence the deposition of O. 
io Nichols. who testified— 

That during the construction of the railroad and bridge of de- 

fendants F. W. Vaughan was its chief engineer. Witness was resi- 

dent engineer, next in rank, and as such had charge of its 

307 work at Heuderson, Kentucky, and between Henderson and 

Evansville, Indiana. P. P. Hurlburt was engineer next in 

rank and had immediate charge of the construction of the railroad 
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from Evansville to the trestle, being the work embraced in the con- 

tract of plaintiffs. Mr. Vaughan, when not present at the work, 

was in daily communication with me and Mr. Hurlburt by letter or 

telegraph, and in this way managed and controlled the whole work. 

In the summer of 1884 I was directed by Mr. Vaughan, in 

808 connection with J.J. Putoam & Mr. Hurlburt, to examine 

and report upon the feasibility of omitting from the work 

of plaintiffs the trestling shown on the profile at time of the let- 

ting. 

I reported the result of the examination to him by letter, of date 

August 11th, 1884, which is as follows: 


HrENpDERSON, Ky., Aug. 11th, 1884. 

Fk. W. Vaughan, Esq., chief engineer. 
DEAR Str: I wired you this evening as follows: “We met Col. 
~ Maddox and Sir Ch-les yesterday and examined the sites” of 
309 proposed tressle in bank below Evansville. The owners 
are generally determined on a bank without openings and 
will make us concessions on this condition, and will protest if we do 
not acceed-. We agree that a close bank should be used with drain 
pipe at few places only, and that the borrow pits on east side should 
forma drainage ditch from station one hundred twenty seven to 
end of embankment, providing for carrying water off within these 
limits. The bayou bank and bank above will require purchase of 

land or material. 

O10 I think Judge Vance should secure purchase of this and 
priviledge of extension of borrow pits where necessary be- 
low before matters have gone much farther. The head of water 
above the bank would insure rapid flow through the openings with 
collection of drift in heavy masses. The obstruction of solid bank 
would doubtless increase head against bank, pile the water up a 
foot or more, and give some current along the face of bank, analo- 
gous to the action at present, when water is high along the bank 


311 near the bayou, where the drift does not collect rapidly and 


where the destruction is not serious by such action. The 
drainage ditch could have a fall of nearly two feet to the mile and 
would take the place of the three county ditches within the limits 
named. 

Drain pipes might be used wherever the depth of depression 
would do away with excavation below original surface of valley. 
[It was thought that the pipes might prove a nuisance by creating a 

current through bottom of bank and thus collecting drift 
812 atsurface of water near the bank. I have asked Mr. Put- 
nam to write you on the subject of our trip along the line. 
Yours respectfully, O. F. NICHOLS, 
Res'd’t Eng’r. 


He replied to this letter by telegram, of date August 16, 1854, 
which is as follows: 


, nn) i UN iii eae... 
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LouIsvILLE, Ky., Aug. 16th, 1884. 
QO. F. Nichols, resident eng’r, Henderson, Ky.: 
Your report of eleventh inst. concerning closing of opening north 
long tressle rec’d. The making of this portion of the line 
3183 solid embankment was formally my intention, and the open- 
ing- shown at time of letting were only made upon the repre- 
sentations of Hurlburt that both you and him after examination 
considered them necessary. [I understand that since our recent con- 
ference and a more careful consideration of the matter you deem 
advisable to make bank solid with drain pipes at points mentioned 
in your report. These should be as few as possible in number. 
This plan I approve, as also the system of borrow-pit drainage. 
Notify MeGrath, Spellacy & Ryan that all tressle on portion 
of line embraced in their contract will be dispensed with. 
Putnam’s conclusions coincide with ours, except he recom- 
mends a tressle at the large slough at upper end of line, which I 
threw out at time of letting. I cannot agree with him; make the 
best of this solid bank business in your dealings with proper owners. 
Judge Vance might be able to get a release from all claims of dam- 
age from overflow in consideration of this change. We might get 
a low rate for extra earth in consideration of same. I have 
d1od wired Judge Vance to visit vou at Henderson relative to this 
matter,and if anything can be done hold notice to contractors 
intil result has been obtained. 
r. W. VAUGHAN, 
Chief Eng’r. 


‘onformity with with the instructions in that telegram, I noti- 

contractors by letter, of date August 26th, 1884, that the 

shown north of station 335 on profile of the Henderson 

e railroad would be omitted. 

The plan of drainage suggested in my letter to Mr. Vaughn 

was accepted by him,and Mr. Hurlburt was directed to have 
carried out 

drat yore channel consists mainly of. the borrow pits aS @X- 

the construction of the embankment. Such additional 

was made as would suffice to connect these borrow pits. 

es the borrow pits were deepened for a narrower 

pits had not originally been excavated to sufficient 

: y and Ryan came to Henderson for the 

ities, In response to my telegram of April 2d, 1885, they 

understood that they would be allowed for a con- 

1) over the whole line of the eastern side of the 

igh the submerged country, exactly as though the diteh 

nade before the borrow pits had been made. I reminded 

he | ww pits were to form part of the ditch, and that 

by them il) CX CESS of this would be the most 

ntertained.or allowed. IT instructed Mr. Seymour not 

them any quantities for the ditch other than that em- 


bp the borrow pits. never gave them the cm" 
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quantities for the continuous ditch, nor did I ever direct Mr. 
Seymour or any one else to give them the quantities indicated, and 
they were never given to them with my knowledge or consent. 

P. P. Hurlburt, a witness for plaintiff, testified that he was resi- 
dent engineer of defendant, Henderson Bridge Company, and as such 
had charge of the work in the contract of plaintiffs. His first con- 

versation with any of the plaintiffs about this continuous 
319 ditch was with Mr. McGrath. He asked if they would be 
paid for it. I told him I supposed it would be paid for, but 
it would be in the province of the chief engineer to say. I may not 
have used those words, but that was the purport of it. I had a good 
many conversations with them in regard to this matter, and I al- 
ways left it as a matter of doubt as to whether or not they would be 
paid for it, but that the ditch must be cut there. No part of that 
ditch was included in in the monthly estimates. I told them 
320 it was not a ditch until it was cut all the way through. I 
never said anything to McGrath, Spellacy, or Ryan as to Mr. 
Vaughan’s having instructed me on that subject. I never told either 
’ of them that the reason for not including the ditch in the monthly 
: estimates was that Mr. Vaughan had instructed me not to do so. 
I had no authority in regard to prices further than the contract. 
I never informed them that I had any authority to change 
321 any prices or to make any contract with them. I told them 
. that it was doubtful whether the chief engineer would allow 
them for the ditch. I never made any estimate on the work done 
by them for the purpose of making theditch. In some places there 
is a ditch separate from the borrow pits. 

Generally it runs through the borrow pits which forms the ditch 
through the low grounds, in almost all cases, and through the hills 
in some places. The quantities for the ditch given to them from 

book were not an estimate of what excavation plaintiffs had 
322 done to make a ditch, but were the estimated contents of a 

continuous ditch, just as if the ground had not been broken 
through the bottoms from one end to the other of the proposed ditch, 
and they include such portions of the borrow pits as are in the 
ditch. 

Witness said he had never spoker to Mr. Vaughan, the chief en- 
cineer, about any statement he had made to plaintiffs with reference 
to payment for this continuous ditch until after he had left defend- 

ant’s service, after the 10th day of March, 1885. Witness 

323 said he did not recollect giving,Wassen the quantities of his 

excavation as claimed by him, though he might have done 

| it. The quantity as noted by him in his book is 5,420 yards. The 

estimate Is calculated on a diteh from the north end of bis work for 
a mile to the south end, and includes the borrow pit. 

The ditch on his work as estimated has never been excavated. 

There was no difference in the position or in the shape of the 

borrow pits, only that they borrowed more out of the hills. The 

borrow pits were duly without reference to the ditch 

324 line. In all the low places the borrow pits are very much 

wider and deeper than the ditch was required to be. As a 
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whole of the right of wav that was 
the same on both sides: if there 
babiv merely accidental. Making 
f the embankment where they 
would be affected only as to that 
i to tv dug below the borrow pit. 
rather uth advantage to them 
paces and use it in the low 
vards taken out below the bor- 
| n to what had been taken 
bat kinent the cCOst would be in- 
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ek from which the quantities 

and which book, entitled 

evidence, were not final 

furnished by him to: the 

estimate could be made. 

OO] final, and had no aul- 

| Quantities to the chief 

juantities and prices or values. 
witness testified 

iis diteh for drainage, 

it. The ehief engi- 

estimate on the theory 

two theories—one 
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300) tyan once or twice. The mont-ly estimates provide- for in 

the specifications were made out in our office at Louisville. 
Mr. Hurlburt took notes each month and returned an account of 
the work, and on these accounts the monthly estimates were made 
of the quantities and prices. Mr. Hurlburt had no authority to 
make a final estimate. Under our organization his position was 
that of assistant engineer, but. with regard to railroad organization 

he was resident engineer. It was his duty to stake out the 
3801 work and overlook the construction and return to me esti- 

mates of the work actually done. He had no authority by 
virtue of his position to make or change contracts. 

On cross-examination witness stated that while said work was going 
on he lived at Louisville; a portion of the time in Henderson, Ken- 
tucky; saw Mr. Hurlburt frequently; was over the whole line of work 
in September and December, 1884; went to Florida about the first of 
January, 1885, and returned about the first of April. Mr. Nichols was 

in charge of the work during my abscence. I was in Florida 

on account of my health, but still performed my duties and 

kept an office in Florida. Mr. Hurlburt had charge of the 
construction of the work in plaintiffs’ contract and was one of my 
authorized assistants. As faras his duties extended he was a compe- 
tent man. My communications with plaintiffs were generally 
through Mr. Nichols, he being the superior of Mr. Hurlburt, though 
in a great many matters I communicated with Mr. Hurlburt direet. 
On re-examination witness said: The authority of Nichols 

330 and Hurlburt was not increased by my absence. It is not cus- 


tomary for the chief engineer to be on the work constantly. 
I think [ attended to my business properly from first to last. None 
of my powers or authority were remitted to Hurlburt or Nichols. 


G. Bosearron, a witness for defendant, testified that he had been 
a civil engineer for twenty years and had been employed on va- 
rious railroads, and is at present consulting engineer of the 
Oo Cincinnati Southern railroad. He examined the ditch in 
controversy in this su-t in January, ’86. That ditch consists 
of small excavations, varying width, and connecting the borrow pits. 
From the appearance of things the ditch seems to have been dug 
after the borrow pits were made. The borrow pits were cut down 
deeper than the ditch, as was shown by the water standing in the 
borrow pits. The ditch only existed occasionally. Of course, 
wherever there was a ditch it was dug down deep, and where 
od) there was no ditch the borrow pit was deeper down than the 
ditch level. 

In answer to the following question, viz., “ What does this provis- 
ion in the specifications mean—all earthwork will be measured 
in accordance with actual sections of finished roadway and adjuncts,” 
witness said: That means that the embankment was to be 
measured from actual cross-sections as built, and that the ditch was 
to be measured from the actual cross-sections as made. Adjuncts 
mean ditches, drainage ditch, changing the channel of water- 


y 


on the east side. 
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Mr. Vaughan was at Henderson a considerable 
part of the time. I saw him in relation to my work. I do not 

know that it made any difference where he was. There was 
$41 communication by telegraph all the time. 


C. O. Bradford, a witness for defendant, testified that he was 
a civil engineer and connected with the Henderson Bridge Co. I 
have made a cross-section of the borrow pits and the ditch made by 
the plaintiffs on the easterly side of defendant’s road and of the 
qual-ity of excavation made to make the ditch extra the borrow pits. 
That quantity is fivethousand eight hundred and ninety cubic yards. 
[n this estimate is included three hundred and seventy-five 
342 cubie yards, the quantity of earth taken out in connecting 
the borrow pits. The quantity of earth taken out by Mr. 
Wasson for the purpose of making a ditch was five hundred and 
ninety cubie yards. 
This estimat- was made last December. 


Diapy Seymour, a witness for defendant, testified as follows: 


| am a civil engineer and was connected with the building of the 
Henderson Bridge railway, and gave the plaintiffs the quantities of 
excavation for the ditch in controversy inthis suit. I found 
43° the figures in the note book kept by Mr. Hurlburt, which was 
noted as a final-estimate book. I do not remember any con- 
versation with Spellacy and Ryan when these figures were given. 
My conversation was almost entirely with Mr. Guthrie. I told him 
that in giving these figures I acted entirely upon the instructions of 
Mr. Nichols, resident engineer, and that he had authorized me to 
the figures on one condition—that they were not to be consid- 
ered as a final estimate; that they had not yet passed through 
ineer’s hands, and until they did they could not 
be considered as such. I told him that those figures were not 
) be regarded as an estimate, but merely figures to be submitted for 
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ls 
\ 


odd the chief eng 


an estitnate 

On cross-examination said witness stated that he knew of the tele- 
opram being sent to the plaintiffs to come and get the fivures ; Was 
present when Spellacy and Ryan talked with Nichols in Hurl- 
burt’s office: was not present when they asked for the figures. 
Patrick Guthrie, a witness for plaintiffs, being recalled, 
345 — testified that he had no recollection that Seymour when he 

gave him the figures said that they were not to be taken asa 

final estimate 
Edward Ryan, reealled by plaintiffs, said Hurlburt never told him 
that the ditch would not be estimated at all unless Mr. Vaughan 
ved it. Mr. Nichols did not at any time say that this ditch 
would not be paid for unless Mr. Vaughan approved it. Mr. Nichols 
peat ani fpvire Say that this ditel would not he paid for unless 

Mr. Vaughan approved it. Atthe time the figures were given 
460 Mr. Nichols did not refer us to Mr. Vaughan for an allowance 
for what was in the ditch. I remained there while Mr. 
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whieh they would compute the respective amounts to be 
| to each phase of the work. Thesame work being effective, 
wards nmiaking the embankment and making the ditch, to 

ill embankment or as all diteh would be unjust. 

“o it was for the parties, the bridge company and plaintiffs, 
Ipon some plan upon which they could make a com- 
ind so [ instruet you upon the facts as they appear 
ispute that it was within the power of Mr. Hurlburt, the 
who was superintending the construction of the 
to make a contract with the plaintiffs, who were under contract 
nkment for the making of this ditch, to agree 
ly this work, and how much of the excavation 
be deemed to be for the purpose of embankment and 

for the ditch. | 
\nd the defendant excepted at the time and still excepts 
he said instruction as is in the words following, viz: 
| instrnet vou upon the faets as they appear without 
within the power of Mr. Hurlburt, the resident 
iperintending the construction of the work, to 
nh the plaintiffs, who were under contract to 
embankment for the making of this ditch, to agree 
hould do this work, and how much of the exea- 
| be deemed to be for the purpose of embank- 

v1 hn for the diteh.” 

to the jury the following instructions, viz: 
lutv imposed upon him as resident engineer of 
Mr. Hurlburt’s power to make an adjustment 
Plaintiff’ claim he did make arrangements with 
t was agreed that the portion of excavation 
las as such should be considered as starting 
level of the ditch along its whole length and 
lope to the surface of the earth as it was 
eneed, and upon that they claim $7,256 cubie 
s ditel Defendants claim that Hurlburt did 
eement, and this is an issue of fact which 

t) upon the evidence 
or, that under the circumstances Mr. Hurl- 

power to make the agreement if he saw fit so to 
if find that he did so and that the measurements 
et, then the plaintiffs are entitled to compensa- 
Poh Cub \ ards at 1S cts. per cubie yard.” 
| :truction the defendant at the time 


_ 


iry the following instruction : 

\] || hort did not make such agreement with these 
| | them what mode of measurement he 
| but that 1t would have to be left to 
end. it would follow that the work 

1) irreemse nt, and you will be compelled 
foir and reasonable worth. You will, then, 
»roof how much excavation was made for the 
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laintiffs, testified— 

bited at the letting timber trestle-work 

We did none of this work. We madea 
on one side of the tract at publie road 

3] The trestling in the roadway 
was dispensed with by direction of the 

tinuous embankment required to be 


en the trestle approaches were made. 


this piaintiffs. testified as follows: 
. i we bid certain trestling in the roadway 
We did not do any of that trestling, as it was 
en We made some trestle approaches 
ngs. ‘These were not on the profile, and 
the same price as the trestles shown 
the small quantity of piling at each 
» for frequent removals and setting of 
nober-work was as cheap, but driving the 
i] burt ordered these approaches to be made. 
Lem told lim it could not be done 
, roadway. Ile said he did 
pkbout it, but that we would have to do if. 
lin was thirty cents a foot. It 
piling in bridge crossings 


; ‘) ryt ’ 
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mate for February. 1SS5—Sees. 


LOS | ft., 30e. lin. ft. S630.90—is for 


id ©) Slhigs were put lt} by me. have 
f elass ‘aD work do not recol- 

made It was ve ry difheult to 

, pile we would have to raise 
We had to put up false work, 
» the permanent work. There 
piles ata place, and the pile-driver 
place through the mud. I would 


less than one dollar & 50 cents 

tract for this work. and before we 
with Mr. Hurlburt about it. 

uld be paid for it, and he said that 
was right. I said I supposed we would 
to get a final estimate. [Le 


that aeceount if vou do not rel 


2s Tor |) alntitts. testified “that he 
d seen the bridges made by 
S. It would 
pliing for these crossings than it 
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titemeemel POSSIT} 
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n the roadway as indicated 


S7 


in the contract. The con- 


g contract, cannot say what kind of cross- 
flere is no proof of custom in this case 
: 2 | nit We are therefore left to the 
contractors tiiemselves have adopted, 
ier the contract 
inbiguous contraet and have acted 
ol ns show their understanding of it, 
the construction thus indicated. 
: : evidence shows that in respect to 
| numbers, the plaintiffs themselves treated 
cy thin the terms of the contract 1n re- 
y for that price upon the estimates. 
sol idence before the jury—I cannot re- 
is said between the enyvirTneer of defendant 
bis work was done. Perhaps the plain- 
gainst doing this work at the price 
ortheless. they went on and did the work 
| receipted for it, and | think the jury 
sive upon that point. A subordinate 
fof a corporation as Mr. Hurlburt was, 
fect of receiving pay upon monthly esti- 
like this. Such a contract would have 
7 if a subordinate agent has the power 
mis nd this contraet declares the estimates 
: furnished to the parties to be final, ex- 
an individual Instead of a Corpora- 
n person and waived the contract by 
that opt im. We will hot make that COli- 
| : [in you that this subordinate agent, 
ng for the bridge company, a corpora- 
. been conducted by agents appointed 
Mr. ii acting in this capacity, could not waive 
ict, that the monthly and final estimates 
espect to the piling included in the esti- 
2.100 il feet, plaintiffs have precluded them- 
ypextra pay 
, in theembankment the act of accepting 
raises a presumption that that was the 
’ e amount, and in the absence of proof to 
tract price should govern ; but the pre- 
clusive as to the 700 feet of piling not in 
uu find upon the proof that there was 
uintiffs and Mr. Hurlburt that these piles 
hey were reasonably worth and not by 
| 1 may illow thie reasonable value as shown by 
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Dated this 27th day of April, 1886. 
yve-named The Henderson Bridge Company hath 
rror to the Supreme Court of the United States 
ment rendered in the above-entitled action by the 


‘nited States for the district of Indiana, at Evans- 


efore, the condition of this obligation is such that if the 
-e-named The Henderson Bridge Company shall pros- 
its said writ of error to effect and answer all costs and 
shall fail to make good its plea, then this obli- 


otherwise to remain in full foree and virtue. 


tHE HENDERSON BRIDGE eee 
M. H. SMITH, President. [SEAL. ] 
LEE HOWELL. | & ~~ 
W. J. WOOD. [SEAI 

WM. RAHM, Jr. (SEAL. ] 


imined «a approve d 


\ 1) 1886 
N. C. BUTLER, Clerk, 
. W. WARTMANN, Deputy. 


by 


A. WOODS, 
U. 8. Judge. 


irt, Dist. of Ind. | 
N. C. BUTLER, Clerk. 


d:-] Wallace MeGrath et als. v. The Henderson 
ompany. ( Opy of bond Ol} appeal. 


profile marked page 12.) 
ina. C€.U.S. No.326. The Henderson 


in error, vs. Wallace MeGrath, Matthew 
tvan. Hiled August 26, 1886. 
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“called with our seals Dated this 27th day of April, 1SS6. 
Whereas the above-named The Henderson Bridge Company hath 

mxecnted a writof error to the Supreme Court of the United States 
rse the jadgment rendered in the above-entitled action by the 


the United States for the district of Indiana, at Evans- 


_ therefore, the condition of this obligation is such that if the 
ibove-named The Henderson Bridge Company shall pros- 
ite its said writ of error to effect and answer all costs and 
aces iT if shall fail to make eood its plea, then this obli- 

ll be void: otherwise to remain in full force and virtue. 

THE HENDERSON BRIDGE COMPANY, 

By M. H. SMITH, President. [SEAL. | 

LEE HOWELL. [ SEAL. | 

W. J. WOOD. ‘SEAL. | 

WM. RATEM, Jr —% 


approved 
\. 1) ISSO 


a 


Vv 


N. C. BUTLER, Clerk, 
J. W. WARTMANN, Deputy. 


W. A. WOODS, 
U/ S Judge. 


urt, Dist. of Ind. ] 
N.C. BUTLER, Clerk. 


orsed:| Wallace MeGrath et als. v. The Henderson 
Company. Copy of bond on appeal. 


Ilere follows profile marked page 402.) 


over: Indiana €.C.U.S. No. 326. The Henderson 
plaintiff in error, vs. Wallace MeGrath, Matthew 


} 


nd Kdward Ryan iled August 26, 1SS6. 


| Qupreme (Court of the [nited States 
—ocToBER TERM, |888.—— 
No. 326. 
The Henderson Bridge (Company, 


PLAINTIFF IN ERROR, 


Vs. 


i} Wallace McGrath, Matthew Spellacy &. Kidward Ryan 


in Error to the Circuit Court of the United States, for the District of Indiana. 


————— i i ie - 


BRIEF AND ARGUMENT 


FOR PLAINTIFF IN ERROR. 


JAMES M. SHACKELFORD, 
S. B. VANCE, 


ATTORNEYS. 


ese 


a 


Bees 


No. 326. 


y 


®upreme (©ourt of the EI nited >tates 


7. 


he Henderson Bridq company, 
PLAINTIFF IN ERROR, 


Vs. 


\ rt , MV. (4rath, Matth VW Dpellacy &, Kedmund Ryan 


In Error to the Circuit Court of the United States, for the District of Indiana. 


i 


BRIEF FOR PLAINTIFF IN ERROR. 


oe 

This was an action by the defendants against the plaintiff | 
in error, to recover for work and labor done, and material 
furnished in the construction of its railroad. 

The Henderson Bridge Company is a corporation of the 
State of Kentucky, and in the years 1884 and 1885, under 
powers conferred by its charter and by statutes of the State 
of Indiana, constructed a bridge over the Ohio river at the 
City of Henderson in the State of Kentucky, and also 


built a railroad from the Indiana terminus of its bridge to 


a point near the City of Evansville in said State. In the 


construction of the said road and bridge, f. W. Vaughan 


was the chief engineer of plaintiff in error. O. F. Nichols 


pent 


if 


fle, are approximate and not binding. Lhe relative 
1 ! ? . 

amounts of trestle and earth work may be changed at Op- 
tion of the engineer, without prejudice.’’ On the 16th 
: " " , a . : . " 

day of August, 1884, the plaintiff's chief engineer tele- 
raphed QO. F. Nichols, its resident engineer at Hender- 
ma: **Notify MeGrath, Spellacy and Ryan that all trestle 


portion of line embraced in their contract, will be dis- 


ised with \nd on the 20:h day of August, 1584, 
the plaintiff's resident engineer wrote them as follows: 

\s directed by the chief engineer, Mr. F. W. Vaughan, 
| hereby notitv vou that the trestle shown north of station 
three thirty thr $33), on profile of the Henderson 
Bridge ratiroad, will be omitted Lhe corresponding space 
will be filled by solid embankment. Arrangements have 


been compiected tor additional borrow pits necessary to 
mipiete these embankments 
No obrection to that ch neve Was made by the contrac 
tors, nor was there any question of the right under the 
tract, to make it 
Krom the bridge at Henderson, the road ran in a north. 


eriv direction As betore st ited, the portion of the de- 
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its’ work from and including section (3) to the trestle, 
» distance of tour and onethird miles, was through the 
bottoms of the Ohio rv SE. which are subject to overflow.”’ 
The low character of the ground necessitated a high em- 
bankment, as is shown by the quantity of earth it cantain- 


ed. which in the said sections was as tollows: 


Section %,.—28,080 « ubisc yards. 
+,—67,908  *' o 
5 75,27! 
6,—79,524 ‘ “i 
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pose of draining the borrow pits,’’—such ditch to be two 
feet wide at bottom on section 3, three feet at bottom on 
section 4, four feet on section 5, five feet on section 6 and 
six feet wide at bottom on section 7; the said ditch to run 
through the borrow pits, and to have a slope of one and 
1 half to one Che contents of a ditch of the dimensions 
stated. estimated from the surface, would have been for 


the several sections as follows: 


Section 3,— 5,235 cubic yards. 
, { (O35 : " 
“ 9,916 : si 
f 13,975 — 
7.— 1,499 


[he defendants in error claimed that they should be 
paid for these quantities, amounting to 37,260 cubic yards, 
it the price of 18 cents per cubic yard, the sum of six 


thousand six hundred and ninety six and 75-100 dollars; 


ind that was one element of their complaint. They 


alleged (p. 4,) that ‘‘when called on to make such ditch, 
they declined to do so, for the reason that no provision 
was made for it in the profile and specifications upon 
which their bid was based; and for the further reason 
that the making of the excavations for such ditch would 
be more expensive per cubic yard than the excavations 
ontemplated in the profile and specifications. Thereupon 
it was agreed by the defendant, that if plaintiffs would 
make such dite h they should receive for their work, in so 
making it, the price at which they had bid for excavations, 
viz: Eighteen cents per cubic yard for all the earth re 
moved in making such ditch, withont reference to the fact 
that part of the earth taken from said ditch would be used 


in the embankment and would also be estimated and be paid 


| 


' 


hey had bid for excavation, and that it 
nated from the top of the ground down. © 
also showed that Hurlburt had no author- 
{ his office to make such agreement or 
that he was not specially authorized to make 
srath, the one of plarntifts to whom the 
is made, testified that ‘such authority as 
ong to Mr. Huriburt by virtue of his 
is no other evide ice, than that statement 
s, of any contract or agreement with the 
pnpany, for any tncreased compeusa- 
ation dione to eft ct the drainage adopted. 
Then wporn this pomt were : (1). Whether 
y done bv defendants tn er:or to etfect the 
VYaS EXCITA thie scope ol their original 
Whether thie said statement or 
burt was intended for a new undertaking 
mpany ; and (3) whether Hurlburt, a sub- 


7 had vuthority to make such agreement 


es shown on the prohile in that part of the 
the contract of defendants in error, were 


the road, and, as has been stated, were 


nated Hut they were required to make 


es on one side of the road for some of the 
ssings, in which were put 2,800 feet of 
pronic did not indicate thatthese crossings 

of piling the defendants in error claim 

not immciuded itn their bid, but were 
new agreement by which they were to be 
*s were worth; which largely ex- 


original contract. The contract 
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y plaintiff are as follows: 
erred in refusing to charge the Jury 
t forth in its bill of exceptions. 
rred in those parts of the charge as 
ented to by it. as set forth in its bill 
ed lrans. p. 88-89). 
right of defendants in error to 
m for the ditch in question, the 
the following instructions (p. 82 
out of the trestles and the re- 


ice created no basis for 


pensation, so that for the purpose of 


coming to, the case is the same 


cations and proffle in the first instance 


embankment lhe Bridge Com. 


¥ 


the conclusion to make this embank 
to make a change in the require- 
hes. but there ts no reservation in 
i to that. Of course the general 
respect to the right of the engineer 


embrace the power to direct rea- 


_ 


zard to ditches, but there is nothing 


r¢ Company to substitute a continuous 


fined upon the original profile; so 


reouire this continuous ditch to 


mut the narties into a position for 


t, and Mr. Hurlburt, the engineer 
have this ditch constructed, 


to agree upon the price or mode 


[he same work being effective, both 


ng the embankment and making the ditch to 


war 1. %y 
eat mbankment or as all ditch would be unjust.” 
it was for the parties, the bridge Company and 

“ree upon some plan upon which they could 

c nputation, and so I instruct you upon the tacts as 
thout dispute that it was within the power 

+ Nir fiuriburt. the resident engineer, whe was superin 
f the work, to make a contract 

rtyits vho were under contract to make the 

the maku wv Of this drtch, to apree that 

work, and how much of the excava- 

' med to be for the purpose of embank 

much for the ditch 

fendant excepted at the time and still excepts 
mstruction aS 1S in the words fol- 
And so lL instruct you upon the facts as they appear with- 

pute that it was within the power of Mr. Hurlburt, 
the resident engineer, who was superintending the con- 
st ( the work, to make a contract with the plain- 
tiffs. w ’ inder contract to make the embankment, 
ak f this ditch, to agree that they should do 
t k, and how much of the excavation should be 
eemed for the purpose of embankment and how much for 
L rt aiso gave to the Jury the following instruc- 
From the duty imposed upon him as resident 
gineer the defendants arose Mr. Hurlburt’s power to 
make an adjustment of the question. Plaintiffs claim he 


rrangements with them by which it was agreed 


, 


oma - eS 


A 


relevant would not be conclusive as evidence. If he made || 
the agreement, as the plaintiffs claim he did, and his 
estimates were correct, that is an end ofthe questiop. If 
he did not make the agreement and the question was left 
open, then you must determine the number of yards exca- 
vated for the ditch upon the proof and allow accordingly 


> 


the contract price of 18 cents a yard.” 

And the defendants at the time excepted and still ex- 
cepts to so much of the said instruction as in the following 
words, Vv! 

“If he made the agreement, as the plaintiffs claim he 
did, then that is an end of the question.”’ 

At the conclusion of the evidence, and before the argu- 
ment of counsel began, and before the Court gave its 
charge and instructions to the Jury the cefendant re- 
quested the Court, in writing, to give to the Jury the fol- 
lowing instruction, viz: 

‘* As to the ditch claimed by plaintiffs to have been made 
by them on the easterly side of the railroad of defendant, 
the plaintiffs are entitled to recover only for so much ex- 
cavation as was actually done for the purpose of making 
such ditch, excluding any portion of the borrow pits dug 
exclusively for the purpose of making the embankments, 
and that the Jury can find for plaintiffs only the contract 
price of eighteen cents per cubic yard for the excavation, 
which they may find from the evidence was so made for 
the purpose of making such ditch.”’ | 

‘‘But the Court refused to give said instruction ; whereto 
the defendant at the time excepted and still excepts.” 

And as to the claim of defendants in error for a price 


extra the original contract for the trestles built by them 


the Court gave to the Jury the following instructions : 


‘‘ The next item is the piles in the bridges. The con- 
tract price for piles is thirty cents per lineal foot. The 
profile and specifications as originally drawn or as they 
now stand, show considerable trestle work, and show gen- 
erally highway crossings across the track at different 
places, but there is no statement in the specifcations 
or in the profile with respect to what kind of crossing 
it shall be, whether of earth or of timber. There 
is a dispute between the parties arising out of this 
fact upon the question whether these bridges made for 
the purpose of carrying highways over the embankment 
are within the contract. The contract in that respect is 
ambiguous.” 

‘‘The Court looking at the contract, cannot say what kind 
of crossing was intended. There is no proof of custom in 
this case sufficient to settle this point. Weare, therefore, 
left to the construction which the contractors themselves 
have adopted, as shown by their conduct under the con- 
tract.”’ | 

When parties have made an ambiguous contract and 
have acted under it, and their joint actions show their un- 
derstanding of it, courts and juries will follow the con- 
struction thus indicated,”’ 

(6a) ‘‘In this case the evidence shows that in respect 
to 2,100 feet, in round numbers, the plaintiffs themselves 
treated the piles as coming within the terms of the con- 
tract In respect to price by receipting for that price upon 
the estimates.”’ 

(6b) ‘* There has been some evidence before the Jury 
—I cannot rehearse it—as to what was said between the 
engineer of defendant and plaintiffS at the time this work 


was done. Perhaps the plaintiffs made some protest 


) _ ‘ SS ee ee 


EE 


against doing this work at the price stated, but, neverthe- 
less, they went on and did the work under that price and 
receipted for.it, and I think the Jury should accept that as 
subordinate engineer, 
Mr. 


has no right to waive the effect of receiving pay upon 


conclusive upon that point. A 
working in behalf of a corporation as Hurlburt was, 
monthly estimates under a contract like this. Such acon- 
tract would have but little force or value if a subordinate 
agent has the power to waive the terms, and this contract 
declares the estimates made by the engineer and furnished 
to the parties to be final, except for fraud or mistake.”’ 
(Oc) 


of a corporation he could have been there in person and 


‘“‘Tf the defendant had been an individual instead 


waived the contract by saying we will leave that open; we 
will not make that conclusive; but I instruct you that this 
subordinate agent, Mr. Hurlburt, working for the bridge 
company, a corporation whose affairs must have been 


Hurl 


burt, acting in this capacity, could not waive this stipula 


conducted by agents appointed to act for it, Mi: 
tion in the contract that the monthly and final estimates 
should be conclusive.” 

‘‘ Therefore, in respect to the piling 
estimate, about 2,100 lineal feet, plaintifis have precluded 


themselves from claiming extra pay 


- In respect to the work on the embankment . 
accepting pay at the contract price raises a . 
that that was the proper price for the wh 
in the absence of proof to the contrary 
should govern but the presumpt ' 
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ment, and this iS al SSue , tac? 

determine ‘from the eviden 

under the circumstances Mr. Hulburt 

make the agreement. if he saw fit t 
Now. it :< pertectiy eM) le — 

this language. that it must be rea 

has gone before. To single out th 


. : 
mStruction.,. adetacn ft aeeatee eins ; : 


‘*‘And so I instruct vou. wf 


dispute, that it was within the power 


resident engineer, who was superinte 


of the work, to make a contract with | 
for the making of this ditch,’” et 

This was entirely correct. ‘*The 
without dispute,’” were that the Bridg: 


mined to make a ditch not provided f 
tract, and that Hurlburt had been ins 
resolution. 

No question is made as to the f 
pany determined to have this ditch 
judge so instructed the jury. (R: 

Again, this instruction is except 

‘‘From the duty imposed upon |} 
the defendant, arose Mr. Hurlburt’s p 
ment of the question. Plaintiffs clai 
ments with them by which it was agt 
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excavation fo be reg dead as sucn s 


starting from the lower level of ths 


length, and be measured at a certain 


the earth. as it was before work was 
that they claim 37,256 cubic yards of 
Defendants claim that Hurlburt did t 
ment, and this is an issue of fact w 
determine from the evidence. I wil 
under the circumstances Mr. Hulburt d 
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make the agreement. if he saw fit to d: 
Now, it is pertectly evident. from 


this language, that it must be read in con: 


has gone before. To single out the 


instruction. detach it from the body 


LO 


‘*And so I instruct you, ufen the facts as they appear wt 


dispute, that it was within the. power of Mr. Hu 


resident engineer, who was superintending the constr 
of the work, to make a contract with the plaint —_— lU.lhCUm . 
| for the making of this ditch,’’ etc. 
This was entirely correct. ‘‘The facts, as th 
without dispute,’’ were that the Bridge Company 
|| mined to make a ditch not provided for in the orig 
tract, and that Hurlburt had been instructed t mn 


resolution. 

No question is made as to the fact that the Bridge ( 
|| pany determined to have this ditch constructed. The 
: judge so instructed the jury. (Rec. p. 82. Instruction 82 

Again, this instruction is excepted to, viz: 

‘‘From the duty imposed upon him as resident e1 
the defendant, arose Mr. Hurlburt’s power to make an adjust 
|| ment of the question. Plaintiffs claim he did make arrange- 
ments with them by which it was agreed that the portion of 
excavation to be regarded as such should be considered 
starting from the lower level of the ditch along its wil 
length, and be measured at a certain slope to the surfacs 
the earth, as it was before work was commenced; and up 
that they claim 37,256 cubic yards of excavation as ditcl 
Defendants claim that Hurlburt did not make any such a 
ment, and this is an issue of fact which the jury must 
|| determine from the evidence. I will say, however, that 


under the circumstances Mr. Hulburt did have the power ¢ 


make the agreement, if he saw fit.to do so.”’ 


Now, it is perfectly evident, from the very framework of 
this language, that it must be read in connection with all that 


has gone before. To single out the first sentence of this 


% 


| instruction, detach it from the body of the instructions. and 


10 


‘‘And so I instruct you, upon the facts as they appear without 
dispute, that it was within the power of Mr. Hurlburt, the 


resident engineer, who was superintending the construction 


of the work, to make a contract with the plaintiffs 


> J 


for the making of this ditch,’’ etc. 


| This was entirely correct. ‘*The facts, as they appeared 


were that the Bridge Company had deter- 


b 


without dispute,’ 
mined to make a ditch not provided for in the original con- 
tract, and that Hurlburt had been instructed to carry out that 


resolution. 


No question is made as to the fact that the Bridge Com- 
| 
| pany determined to have this ditch constructed. The learned 
i , - 
judge so instructed the jury. (Rec. p. 82, Instruction 8a.) 
Again, this instruction is excepted to, viz: 
‘‘From the duty imposed upon him as resident engineer of 


the defendant, arose Mr. Hurlburt’s power to make an adjust- 


ment of the question. Plaintiffs claim he did make arrange- 
ments with them by which it was agreed that the portion of 


excavation to be regarded as such should be considered as 


starting from the lower level of the ditch along its whole 
length, and be measured at a certain slope to the surface of 
the earth, as it was before work was commenced; and upon 
that they claim 37,256 cubic yards of excavation as ditch. 
Defendants claim that Hurlburt did not make any such agree- 
ment, and this is an issue of fact which the jury must 
determine from the evidence. I will say,. however, that 
under the circumstances Mr. Hulburt did have the power to 
make the agreement, if he saw fit,to do so.”’ 

Now, it is perfectly evident, from the very framework of 
this language, that it must be read in connection with all that 
has gone before. To single out the first sentence of this 


instruction, detach it from the body of the instructions. and 


2 — 


Further along in the instructions, the comrt, in speaking 
|| of another subject, was careful to warn the jury against 
inferring any power in Hurlbut to make contracts, arising 
simply from the fact that he wasan engineer. This emphati 
language was used: 

‘*A subordinate engineer working in behalf of a corpora- 
tion, as Mr. Hurlburt was, has no right to waive the effect of 
receiving pay upon monthly estimates under a contract like 
this. Such a contract would have but little force or value. 

a subordinate agent has the power to waive the terms.”” et 
Rec., p. 87. 

It is perfectly clear, from the whole of the evidence, that 
Mr. Hurlburt was directed to have the ditch constructed. and 
that the Bridge Company expected to pay for it. Mr. Hur!- 
burt at once assumed that he had full authority, and made th 
contract. McGrath testified that‘‘ Hurlburt said it would 
necessary for us to make a continuous ditch from section 3, 01 
the easterly side of the road, so as to drain the bor Ww | its 
I said we could not do that without compensation. He sa 
we would be paid for that at the same price we had been pai 
for excavatton, and that it would be estimated from the 
of the ground down.”’ Rec.. p. 71. 

The effort of learned counsel to treat this merely as 
protest on the part of McGrath, and an expression of opi 
by Hurlburt as to what would be done, is ingenious, 
entirely untenable. In view of the admitted fact that no su 
ditch was shown on the profile or provided for in the spe 
cations, it is clear that this was.a distinct contract for 
making of the ditch, fixing the price and the mode 
measurement. It is a mistake, also, to say that this is 
only testimony on the subject. Mr. Spellacy testifie: 
‘*Hurlburt said a continuous ditch would have to be made f: 


a 


After the ditch was completed, Nichols, an engineer of the 
Company, notified McGrath, Spellacy and Ryan by telegram 
(P. 70) that he was now ready to give them the full estimate 
of the excavation, in order to enable them to settle with their 
sub-contractors. In response to this Spellacy, Ryan and the 
witness Guthrie, went to Henderson. Nichols directed an 
assistant to give to them the estimates of the excavation made 
in constructing the ditch, and the assistant read off to them 
that estimate, section by section, from the book labeled 
‘‘Final Estimate,’’ as set out in the record on page 71. 

In the face of this evidence, how can it be doubted tha 
the plaintiff in error ordered the construction of this ditch, as 
a thing separate and apart from the original contract, an 
that they expected to pay for it? How can it be doubted that 
the instructions on this subject, taken as a whole, are correct. 


and that the verdict of the jury was just? 
Il. 


The remaining exception relates to an instruction given 
the jury on the subject of certain trestle work built by the 
defendants in error, and forming approaches to the embank- 
ments, at various points, for road crossings and farm cross- 
ings. 

The profile indicated these crossings, but it did not ind 
cate, nor, in the opinion of the circuit judge, did the specifi- 
cations state, of what material they were to be constructed 
The court told the jury that the contract in that respect was 
ambiguous; and, there being no proof. of custom, that ‘* we 
are therefore left to the construction which the contractors (; 
e. the contracting parties) themselves have adopted. as shown 
by their conduct under the contract.’’ Pp. 86-87. This 


part of the charge is not excepted to. 


by 


Lt 


1835 at the rate of 30 cents per lineal foot, ther 
were conclusively bound to accept 30 cents pet 
all other trestle approaches built by them, 
or where, or under what circumstances 
expense. The learned judge very properly refuse 
in this view, but instructed the jury, in subst 
whilst the receipt by the plaintiff below 
certain work done was conclusive on them as 
ticular work, yet, as to the 7oo feet which. nr 
tor. they were entitled to recover what that work 
ably worth. P. 87, par. 7. 

Why should the fact that the contra 
and receipted for a sum of money represent 
lineal foot for certain trestle approar hes 
particular time, bind them conclusively 1 
for all other trestle approaches? Ther 
estoppel involved. There was no f 
this work. The evidence is abundant 
work was worth much more than 2 ents 


acceptance under these circumstances [ 2 


—~ 
~ 
~ 
/ 
~~ 
“ 
e 
2 


for the trestle work shown in th 
amounted to nothing more than saying (un 


agree for the present, and for this part 


that price.”’ That is the whole of it. it w 
to accept the same price for building other apy 
future. It was not a contract at all. It 


receipt of a sum of money, unaccompa: 
ation, assurance, or agreement whateve) 

The whole contention ot the piamtiT 
proposition is based upon the fallacious ass 
was a contract price for this work. 


for in the original contract. Thus. 


in error asked the court to instru 


| _ 
| | 
|| to build certain other, and vastly different timber work 
| | provided for in the contract, at the same pric: 
| evidence is perfectly clear that the construction of the 
| approaches was much more difficult and expens _ 
| building of trestles of uniform height, in the lin 
| way, would have been. Mr. Conkey, a railway 
| testified: ‘It would cost double or more to driv 
| | for these crossings than it would to drive th 
oy | | trestles in the road way as indicated on the profile.’ P 
| Philip Fisher, a civil engineer, testified that 
|| worth four times as much per foot to drive th 2 
| | road and farm crossings as that in the roadway as orig 
intended.’’ P.86. Hurlburt himself testified that thi 
could not be done for the contract price of trestling P 
| The attempt to’ connect this work, not provided 
| _ 
| the original contract, with other trestle work of a 1 


different character, which never was built. is futile. It tends 
7 to create confusion where there really is no obscuritv what 
|; ever. The fact that the original contract did not provide for ‘ 


trestle work, at those crossings is decisive of this questi 
Indeed, although a correct result was reached in the 


structions, the learned judge stated the case too stron 


| against the defendants in error in saying that the specifi- 
|} cations do not indicate the material of which the road 
| crossings were to be made. The specifications (p. 34) are 
| | divided into three parts; that is, the entire work is considered 
| under three general heads of Graduation, Masonry. and 
3 Trestling. The specifications then proceed : 

| 


‘*(sraduation—Under this head will be included * 


|| the excavation and embankment necessary for the rex 
| structing of turnpikes or common roads, in cases where the : 
are interfered with in the formation of the railroad.’ | 
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ings were to be made—whether of earth or timber—was 
much too favorable to the plaintiff in error; and yet, even 
on this basis, the instruction led to a correct result. A for- 
¢zorz, if our construction of the specifications is correct the 
instruction was necessarily right. Road crossings were dis- 
tinctly provided for under the head of ** Graduation ;’’ and 
they were not mentioned under the head of +: Trestling,’’ o1 
anywhere else. 

The work, therefore, that was done in building these 
trestle approaches was not provided for in the contract 
this is the gist of the whole matter. The defendants in er- 
ror cannot be said to have ‘‘ placed a construction on the 
contract,’’ by accepting a given price for the building of 
some of the approaches, because there was no contract 
construe. The only contract as to this work was that they 
should have its reasonable worth. It may, perhaps, be rea- 
sonable to say that when they accepted pay on the February 
estimate, they so far ‘‘ construed’’ this contract that they can- 
not go behind that receipt and recover a greater sum for that 
particular work. The court so ruled. But to go farther 
and claim that this receipt concluded them from afterwards 
claiming the reasonable value of other work, performed 
other times and places, at perhaps vastly increased expense, 


is a contention not sanctioned by any valid principle of rea- 


soning or law. 


ALEXANDER GILCHRIST. 
CURRAN A. DEBRULER. 
DANIEL B. KUMLER. 
Attorneys for Defendants tn Erre? 
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2 THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY CO. VS. 
plaintiffs of any costs ordered or adjudged to be paid by them 
hereby agree and stipulate that execution may issue against my 
property for any costs taxed against them. 
Dated this eighteenth day of October, A. D. 1882. 
E. WALKER. 


Endorsed: Filed Oct. 18, A. D. 1882. W. H. Bradley, clerk. 


3 UnitTep States oF AMERICA, _ 
Northern District of [linois, {~~ ° 


Circuit Court of — United States, Northern District of Illinois. In 
Chancery. 


Cuicaco & Pacirric RAILROAD COMPANY and ) 
Chicago, Milwaukee & St. Paul Railway 
Company 

US. > Bill for Injunction. 

Tuoirp NATIONAL BANK oF CHICAGO and 
Huntington W. Jackson, Receiver of Third 
National Bank of Chicago. 3 


To the judge of the circuit court of the United States for the north- 
erp district of Illinois, in chancery sitting: 

Your orators, The Chicago and Pacific Railroad Company and The 
Chicago, Milwaukee and St. Paul Railway Company, each of them 
corporations created by and existing under the laws of the State of 
Illinois, humbly complaining, show unto your honor that your 
orator, The Chicago and Pacific Railroad Company, is a body politic 
and corporate created by a special act of the Legislature of the State 
of Illinois, passed and approved on the sixteenth day of February, 
A. D. 1865, with authority to construct and operate a line of rail- 
road from the city of Chicago to the Mississippi river, at a point near 

Savanna, all lvingin the State of Illinois, and commenced the 
+ construction of its said line of railroad in the summer or fall 

of 1872; that for the purpose of procuring means to construct 
its said road it executed its certain deed of trust, conveying to the 
trustees therein named all of its property, real and personal, then 
owned by said company or that might thereafter be acquired, together 
with the franchises of said company, as security for the payment of 
a certain issue of bonds authorized by the board of directors of said 
company and aggregating in amount, the sum of three millions of 
dollars ($3,000,000). 

That prior to the month of May, 1876, said company had com- 
pleted its line of road from the city of Chicago to the town of Byron, 
in the State of Illinois, a distance of about eighty-nine (89) miles ; 
that in and about the construction of said road said company had 
created an indebtedness aggregating about the sum of two millions 
of dollars ($2,000,000), all of which in said month of May, A. D. 
1876, was a valid outstanding indebtedness of said company. At 
said last-named date said company had become greatly embarrassed 
and was unable to meet its outstanding obligations or to pay the 
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Your orators further show that on the second day of April, 
6 A. D. 1880, your orator, The Chicago and Pacific Railroad 
Company, by its proper officers, executed with the Chicago, 
Milwaukee and St. Paul Railway Company the lease authorized by 
said resolutions, and also a joint trust deed upon all the property of 
said Chicago and Pacific Railroad Company as security for the pay- 
ment of a series of bonds, amounting in the aggregate to the suin of 
three millions of dollars ($3,000,000), to be executed jointly by your 
orators, all of which were properly executed and placed upon the 
market for sale, and were, shortly after said first day of April, sold 
to various parties, and the same are now outstanding as valid liens 
on all the said property. 

Your orators further show that at the time of the execution of 
said lease the possession of said property was in the said Whitman 
as such receiver and continued in his possession until his discharge 
by the order of said court, at which time your orator, The Chicago, 
Milwaukee and St. Paul Railway Company, entered into the posses- 
sion of all the property, both real and personal, theretofore owned 
and held by the said Chicago and Pacific Railroad Company, and 
has continued in such possession under and by virtue of the terms 
and covenants of said lease until the present time. 

That said lease with the means provided by the execution of said 
last-named trust deed and bondsand the proceeds of the sale thereof, 

by and with the consent of your orator, The Chicago and Pa- 
7 cific Railroad Company, has completed the construction of 

the entire road authorized by its charter from the city of Chi- 
cago to the Mississippi river, and has also constructed a bridge across 
the Mississippi river at or near Savanna. 

Your orators further show that since said 2nd day of April, 1880, 
said railroad has been thoroughly constructed and equipped with 
necessary cars, rolling stock, and machinery, and that said railroad 
is now operated and has been continuously for more than one year 
last passed as an entirety and forms part of your orators’ line of rail- 
road between the city of Chicago and the city of Omaha, in the State 
of Nebraska. | | 

Your orators further show unto your honor that on the 19th day 
of February, 1880, an action was commenced in this court by the 
defendant herein, as receiver of the Third National Bank of Chi- 
cago, against your orator, The Chicago and Pacific Railroad Com- 
pany, upon four promissory notes issyed by said Chicago and Pa- 
cific Railroad Company to the said Third National Bank of Chi- 
cago. 

That on the 3rd day of April, 1882, upon the hearing of said 
‘ause, said court found the issues in favor of the plaintiff, and there- 
upon entered judgment against said Chicago and Pacific Railroad 
Company for the sum of thirty-six thousand one hundred and sixty- 


five dollars and 56 cents ($36,165.36), and that said defendant 

§ caused writ of fieri facias to be issued on said judgment on 

the — day of October instant and delivered the same to the 
marshal of said district for execution. 

Your orators further respectfully show unto your honor that the 
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Your orators further show that on the second day of April, 
6 A. D. 1880, your orator, The Chicago and Pacific Railroad 
Company, by its proper officers, executed with the Chicago, 
Milwaukee and St. Paul Railway Company the lease authorized by 
said resolutions, and also a joint trust deed upon all the property of 
said Chicago and Pacific Railroad Company as security for the pay- 
ment of a series of bonds, amounting in the aggregate to the suin of 
three millions of dollars ($3,000,000), to be executed jointly by your 
orators, all of which were properly executed and placed upon the 
market for sale, and were, shortly after said first day of April, sold 
to various parties, and the same are now outstanding as valid liens 
on all the said property. 

Your orators further show that at the time of the execution of 
said lease the possession of said property was in the said Whitman 
as such receiver and continued in his possession until his discharge 
by the order of said court, at which time your orator, The Chicago, 
Milwaukee and St. Paul Railway Company, entered into the posses- 
sion of all the property, both real and personal, theretofore owned 
and held by the said Chicago and Pacific Railroad Company, and 
has continued in such possession under and by virtue of the terms 
and covenants of said lease until the present time. 

That said lease with the means provided by the execution of said 
last-named trust deed and bondsand the proceeds of the sale thereof, 

by and with the consent of your orator, The Chicago and Pa- 
7 cific Railroad Company, has completed the construction of 

the entire road authorized by its charter from the city of Chi- 
cago to the Mississippi river, and has also constructed a bridge across 
the Mississippi river at or near Savanna. 

Your orators further show that since said 2nd day of April, 1880, 
said railroad has been thoroughly constructed and equipped with 
necessary cars, rolling stock, and machinery, and that said railroad 
is now operated and has been continuously for more than one year 
last passed as an entirety and forms part of your orators’ line of rail- 
road between the city of Chicago and the city of Omaha, in the State 
of Nebraska. 

Your orators further show unto your honor that on the 19th day 
of February, 1880, an action was commenced in this court by the 
defendant herein, as receiver of the Third National Bank of Chi- 
cago, against your orator, The Chicago and Pacific Railroad Com- 
pany, upon four promissory notes issyed by said Chicago and Pa- 
cific Railroad Company to the said Third National Bank of Chi- 
cago. 

That on the 5rd day of April, 1882, upon the hearing of said 
cause, said court found the issues in favor of the plaintiff, and there- 
upon entered judgment against said Chicago and Pacific Railroad 
Company for the sum of thirty-six thousand one hundred and sixty- 

five dollars and 36 cents ($36,165.36), and that said defendant 
8 caused writ of fieri facias to be issued on said judgment on 
the — day of October instant and delivered the same to the 
marshal of said district for execution. 
Your orators further respectfully show unto your honor that the 
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said defendant, the said Huntington W. Jackson, has wrongfully 
and unlawfully directed and caused A. M. Jones, United States mar 
shal for said district, to levy said writ upon all the real prope: | 
your orator, the s aid Chie: ago and Pacific Railroad Company, situats 
in the counties of Cook, Du Page, Kane, De Kalb, Ogle, and Carroll, 
in said State of I}linois—that is to say, al! and singular the railroad 
of the Chicago and Pacific Railroad Company as the same is now 
surveyed, laid out, constructed, and located in the counties of | 
Du Page, Kane, De Kalb, Ogle, and Carroll, in the State of Illinois, 
including the road-bed, stations or station-houses, depot grounds, 
rails, ties, fences, and structures of said company, and has given 
public notice that the said Jories, as United States marshal for the 
northern district of Illinois, will, on the 24th day of October, A. D 
1882, at two o’clock p.m. of said di: av,at the south door of the United 
States custom-house, in the city of Chicago, State and northern dis- 
trict of Illinois, offer said property.for sale at public vendue to the 
highest and best bidder for cash, a copy of which notice is hereto 
attached, marked Exhibit “ B.” 
9 Your orators admit that the legal title of all of said prop- 
erty so levied upon by the marshal is vested in your orator, 
The Chicago and Pacific Railroad Company, and that the posse ssion 
of the same is and has been since the — day of April, A. D. 1880, in 
your orator, The Chicago, Milwaukee and St. Paul Railway Com- 
pany, under said lease, and that said road has been continuously 
operated as a public railroad under the laws and statutes of the State 
of Illinois. 

Your orators further represent that the said marshal did not, prior 
to said levy or at any other time, notify your orator, the said Chicago 
and Pacific Railroad Company, that: he held said writ, nor did he 
demand of said company or of either of your orators the payment 
of said writ, nor did he demand that said orators or either of them 
should designate any property upon which said writ might be levied, 
as he was by law required to do. 

Your orators further represent unto your honor that the said 
Chicago and Pacifie Railroad Company is lawfully incorporated 
under the laws of the State of Illinois, and is vested with the fran- 
chise not only to construct and operate said road as a public high- 
way or thoroughfare, but also is authorized to charge reasonable 
fare, freiglts, and tolls for all business transacted for the public by 
said company upon said line of road. 

Your orators further represent that they are advised by 

10 and verily believe that said writ of fiert facias could not be 

legally levied wpon the property and franchise of your orator, 

The Chicago and Pacific Railroad Company, nor can the said prop- 

erty and franchises be Jawfully sold under said writ and in pur- 

suance of said notice, nor can the property described in said notice 

be lawfully levied upon or sold by the said marshal under said writ 
separate and apart from the franchises of said corporation. 

Your orators further represent that said levy by said marshal is 
wholly unauthorized by law, and that if he is permitted to sell said 
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Your orators further show that on the second day of April, 


6 A. D. 1880, your orator, The Chicago and Pacific Railroad 

Company, by its proper officers, executed with the Chicago, 
Milwaukee and St. Paul Railway Company the lease authorized by 
said resolutions, and also a joint trust deed upon all the property of 
said Chicago and Pacific Railroad Company as security for the pay- 
ment of a series of bonds, amounting in the aggregate to the suin of 
three millions of dollars ($3,000,000), to be executed jointly by your 
orators, all of which were properly executed and placed upon the 
market for sale, and were, shortly after said first day of April, sold 
to various parties, and the same are now outstanding as valid liens 
on all the said property. 

Your orators further show that at the time of the execution of 
said lease the possession of said property was in the said Whitman 
as such receiver and continued in his possession until his discharge 
by the order of said court, at which time your orator, The Chicago, 
Milwaukee and St. Paul Railway Company, entered into the posses- 
sion of all the property, both real and personal, theretofore owned 
and held by the said Chicago and Pacific Railroad Company, and 
has continued in such possession under and by virtue of the terms 
and covenants of said lease until the present time. 

That said lease with the means provided by the execution of said 
last-named trust deed and bondsand the proceeds of the sale thereof, 

by and with the consent of your orator, The Chicago and Pa- 
7 cific Railroad Company, has completed the construction of 

the entire road authorized by its charter fromthe city of Chi- 
cago to the Mississippi river, and has also constructed. a bridge across 
the Mississippi river at or near Savanna. 

Your orators further show tbat since said 2nd day of April, 1880, 
said railroad has been thoroughly constructed and equipped with 
necessary cars, rolling stock, and machinery, and that said railroad 
is now operated and has been continuously for more than one year 
last passed as an entirety and forms part of your orators’ line of rail- 
road between the city of Chicago and the city of Omaha, in the State 
of Nebraska. 

Your orators further show unto your honor that on the 19th day 
of February, 1880, an action was commenced in this court by the 
defendant herein, as receiver of the Third National Bank of Chi- 
cago, against your orator, The Chicago and Pacific Railroad Com- 
pany, upon four promissory notes issyed by said Chicago and Pa- 
cific Railroad Company to the said Third National Bank of Chi- 
cago. 

That on the 3rd day of April, 1882, upon the hearing of said 
‘ause, said court found the issues in favor of the plaintiff, and there- 
upon entered judgment against said Chicago and Pacific Railroad 
Company for the sum of thirty-six thousand one hundred and sixty- 

five dollars and 36 cents ($36,165.36), and that said defendant 
8 caused writ of fieri facias to be issued on said judgment on 
the — day of October instant and delivered the same to the 
marshal of said district for execution. 
Your orators further respectfully show unto your honor that the 
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said defendant, the said Huntington W. Jackson, has wrongfully 
and unlawfully directed and caused A. M. Jones, United States mar- 
shal for said district, to levy said writ upon all the real property of 
your orator, the said Chicago and Pacific Railroad Company, situate 
in the counties of Cook, Du Page, Kane, De Kalb, Ogle, and Carroll, 
in said State of Illinois—that is to say, al! and singular the railroad 
of the Chicago and Pacific Railroad Company as the same is now 
surveyed, laid out, constructed, and located in the counties of Cook, 
Du Page, Kane, De Kalb, Ogle, and Carroll, in the State of Illinois, 
including the road-bed, stations or station-houses, depot grounds, 
rails, ties, fences, and structures of said company, and has given 
public notice that the said Jones, as United States marshal for the 
northern district of Illinois, will, on the 24th day of October, A. D. 
1882, at two o’clock p. in. of said day,at the south door of the United 
States custom-house, in the city of Chicago, State and northern dis- 
trict of Illinois, offer said property for sale at public vendue to the 
highest and best bidder for cash, a copy of which notice is hereto 
attached, marked Exhibit “ B.” 
9 Your orators admit that the legal title of all of said prop- 
erty so levied upon by the marshal is vested in your orator, 
The Chicago and Pacific Railroad Company, and that the possession 
of the same is-and has been since the — day of April, A. D. 1880, in 
your orator, The Chicago, Milwaukee and St. Paul Raalway Com- 
pany, under said lease, and that said road has been continuously 
operated as a public railroad under the laws and statutes of the State 
of Illinois. 

Your orators further represent that the said marshal did not, prior 
to said levy or at any other time, notify your orator, the said Chicago 
and Pacific Railroad Company, that he held said writ, nor did he 
demand of said company or of either of your orators the payment 
of said writ, nor did he demand that said orators or either of them 
should designate any property upon which said writ might be levied, 
as he was by law required to do. 

Your orators further represent unto your honor that the said 
Chicago and Pacific Railroad Company is lawfully incorporated 
under the laws of the State of Illinois, and is vested with the fran- 
chise not only to construct and operate said road as a public high- 
way or thoroughfare, but also is authorized to cbarge reasonable 
fare, freights, and tolls for all business transacted for the public by 
said company upon said line of road. 

Your orators further represent that they are advised by 

10 and verily believe that said writ of flert facias coula not be 
legally levied upon the property and franchise of your orator, 

The Chicago and Pacific Railroad Company, nor ean the said prop- 
erty and franchises be Jawfully sold under said writ and in pur- 


‘suance of said notice, nor can the property described in said notice 


be lawfully levied upon or sold by the said marshal under said writ 
separate and apart from the franchises of said corporation. 

Your orators further represent that said levy by said marshal is 
wholly unauthorized by law, and that if he is permitted to sell said 
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property under said levy and in pursuance of said notice it will 
work an irreparable injury to your said orators. 

To the end, therefore, that the said Huntington W. Jackson, re- 
ceiver, and the Third Natjonal Bank of Chicago may be made par- 
ties defendant hereto, and that they may be required to answer this 
bill of complaint, but not under oath, answer under oath being 
hereby expressly waived, and that the ‘said defendants, their coun- 
sellors, attorneys, solicitors, officers, or agents, may be perpetually 
restrained by an injunction issuing out of this court from further 
proceeding under said writ of fiert facias, and that the said marshal 
may be restrained from selling under said levy of said writ, on the 
said 24th day of October, A. D. 1852, or at any other time, or from 
interfering with the rights, property, or franchises of your orators 

in any way whatsoever, and that the levy under said 
11 writ may be released and all action taken thereunder shall 

be null and void, and that your orators may have such other 
or further relief in the premises as the nature of the circumstances 
of the case may require and to your honor shall seem meet— 

Your orators pray for a subpoena in chancery, according to the 
practice of this court, and your orators also pray fora tempor ary or 
preliminary injunction restraining the said Huntington W. Jack- 
son, receiver, The Third National Bank of Chicago, their counsellors, 
attorney s, solicitors, officers, or agents, from further proceeding under 
said writ of fiert fucias, aud ‘also the said marshal from selling under 
said levy of said writ on the said 24th day of October, A. D. 1882, 
or at any other time, or from interfering with the rights, property, 
or franchises of vour orators In any way whatsoever “until the fur- 
ther order of this court; and your orators will ever pray, &e. 

EK. WALKER, 
Solicitor for Co ompainants. 


WALKER & CARTER, Of Counsel. 


12 UNITED STATES OF AMERICA, \ ss. 
Northern District of Illinois, County of Cook, 


Edwin Walker, being duly sworn, says that he is president of the 
defendant, The Chicago and Pacific Railroad Company, and Solicitor 
of the Chicago, Milw aukee and St. Paul Railway Company ; that 
he has read the above bill of complaint, and that the same is true 
of his own knowledge, except as to such matters as are therein stated 
to be upon information and belief, and as to them he believes them 


to be true. 
EDWIN WALKER. 
Subscribed and sworn to before me this 18th day of October, A. D’ 
1882. 
[SEAL. ] FRANK E. GRANGER 
Notary Public. 
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Whereas the Chicago & Pacific Railroad Company in the con- 
struction of its said railw ay and partially equipping the same and 
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procuring the right of way thereto incurred debts to divers persons, 
amounting in the aggregate to upwards of two million dollars, 
which said debts or the greater portion thereof are now outstanding 
and unpaid and are past due, and the said party of the first part is 
unable to pay and satisfy the same: and 

Whereas the said company, for the purpose of raising money to 
pay said indebtedness and to construct said railway, did, on or about 
the first day of October, A. D. 1872, make and execute, under the 
seal of said company, its negotiable bonds, in sums of one thousand 


‘dollars each, to the amount in all of three millions of dollars, and 


did at the same time make and execute a mortgage deed of trust of 
its said railway, together with all and singular its property of every 
description, to the New York State Loan and Trust Company of the 
City of New York, as trustee, in the usual form of mortgage deeds of 
trust made by railway companies to secure said bonds, and caused 
the same to be duly recorded in the several counties through which 
said ‘railway was constructed or to be constructed, so as to make the 
same a lien thereon; and 
14 Whereas said bonds were afterwards, to the amount of two 
million dollars, pledged and hypothecated by said company 
to divers persons as security of a portion of the notes given for the 
aforesaid indebtedness of said company and for the purchase of iron 
and other materials for the construction of said road, and loans of 
money as collateral security for said indebtedness, which said par- 
ties have caused the said mortgage deed of trust to be foreclosed by 
a suit in chancery, instituted by John I. Blair et al. for the ben- 
efit of all parties so holding said bonds in the circuit — of thi 
United States for the northern district of Illinois, in which court 
a decree was entered on the 12th day of February, A. D. 1879, fixing 
the amount due said several holders cf said bonds and directing 
that said railway should be sold under and in pursuance of said 
decree by one of the masters of said court, in pursuance of the rules 
and practice thereof, subject to the right of redemption by said 
party of the first part for one year from and after the date of said 
sale; and 
Whereas afterwards, to wit, on the first day of May. in the year 
of our Lord one thousand eight hundred and seventy-nine, Henry 
W. Bishop, one of the masters of said court, charged with the execu- 
tion of said decree, did, in pursuance of public notice theretofore 
given, in the city of Chicago, sell at publie auction the said 
15 railway, together with all its franchises, appurtenances, and 


property contained in said mortgage, in pursuance of said 
decree, and thie same was purchased at said sale by John [. Blair 
>] . 


Edward P. Hatfield, Junior, and William Bayard Cutting for the 
sum of nine hundred and sixteen thousand one hundred dollars: 
and 

Whereas certain other parties to whom the said company was so 
as aforesaid indebted have prosecuted their several demands in the 
superior and circuit.courts of Cook county and other courts of the 
State of Illinois,and have procured divers judgments thereon which 
now remain unpaid and unsatisfied of record and are a lien upon the 
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property of the said party of the first part, and other of said de- 
mands still remain unliquidated; and | 

Whereas the Chicago, Milwaukee & St. Paul Railway Company, 
at the request of this company, now proposes to aid the party of the 
first part in procuring a sufficient sum of money to redeem said 
property from the aforesaid sale, and to protect said property from 
all the aforesaid valid judgment liens, and also to extend and con- 
struct the road of this company to the Mississippi river; also to 
secure all proper and necessary terminal facilities and depots and 
grounds along the line; also to relay that part of the road already 

constructed with steel rails, and to fully equip said road with 
16 all necessary rolling stock, so as to make the entire line a 
first-class railroad in all respects, the entire or aggregate cost 
of which is estimated at three millions of dollars, for which said 
sum the said company, by their proper officers, propose to execute 
their joint and several bonds of one thousand dollars each, bearing 
date the second day of April, A. D. 1880, nats becoming due and 
payable on the Ist ‘day of January, A. D. 1910, bearing | interest at 
six per cent. per annum, payable semi-annually, viz.,on the first ee, 
days of January and July of each year, at the office or agency of | 
the party of the second part, in the city of New York, which said 
bonds are to be secured by a trust deed or mortgage of even date 
with said bonds of all the railroad franchises and other property of 
the party of the first part to the Farmers’ Loan and Trust Company 
of the city of New York; and pa 

Whereas the said Chicago, Milwaukee and St. Paul Railway Com- a 
pany proposes to take up, pay, cancel, and satisfy all of said bonds 
at their maturity, and to meet, pay, and satisfy all the accruing in- 
terest on said bonds as the same shall become due and payable ac- 
cording to the tenor thereof and forever save this company harm- 
less therefrom ; and also to pay all taxes, charges, or assessments im- 
posed or assessed or which may be thereafter imposed or assessed 
upon the property or premises of the Chicago and Pacific Railroad 

Company; and ’ 
17 Whereas the said Chicago and Pacific Railroad Company 

has no means or resources out of which the necessary amount 
of money can be realized or provided for the redemption of its 
property and franchises from said sale under said decree, and for 
the discharge of said judgment liens and completion of its said rail- 
road, as hereinbefore recited, and no pecuniary credit ‘or ability to 
provide for the same, except by the aforesaid lease to the said Chi- 
‘ago, Milwaukee and St. Paul Railway Company, and the execution : 
of said mortgage or trust deed, together with the bonds to be se- 1 
cured thereby, as hereinbefore recited : 

Now, therefore, be it resolved, That the Chicago & Pacific Railroad 
Company, in consideration of the premises, shall grant, devise, and 
lease unto the Chicago, Milwaukee & St. Paul Railway Company 
all and singular the railroad now owned by this company, and com- 
monly known as the Chicago & Pacific railroad, extending froma ¢ 
point near Chicago avenue, in the city of Chicago, in a westerly | 
direction, by the way of Elgin and Byron, toa junction with the Ra- 
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cine and Southwestern Division of the Chicago, Milwaukee & St. Paul 
railway, at Freeport; also at or near Lanark, and from thence to the 
Mississippi river, including in the premises hereby demised all the 
railroads, railways, ways, and rights of way, and all the depot grounds 

and other lands, and all the tracks, bridges, viaducts, culverts, 
18 fences, and other structures, and all the depots, station-houses, 

engine-houses, freight-houses, wood-houses, and other build- 
ings, and all the machine shops and other shops appertaining to the 
said Chicago & Pacific railroad and now owned by the said com- 
pany, and including also all locomotives, tenders, passenger, bag- 
gage, freight, and other cars, and all other rolling stock and equip- 
ments belonging to the said company, and also all tools and ma- 
chinery, boats and transfer equipment supplies, and property of 
every name and nature belonging to said company from the — day 
of , A. D. 1880, for and during the ful! term of nine hundred 
and ninety-nine years thence next ensuing, and fully to be com- 
pleted and ended, with proper covenants on the part of said Chicago, 
Milwaukee & St. Paul Railroad Company to keep and hold said 
Chicago & Pacific Company free and harmless from all loss and 
damage on account of the bonds and mortgage hereinbefore referred 
to and from. all taxes or assessments that may be levied upon or 
assessed against said property during the continuance of said lease, 
and for the preservation and restoration of said property 

And be it further resolved, That if said Chicago, Milwauk: 

St. Paul Railroad Company shall accept said lease and duly execute 
the same that this company will execute with the said Chicago, 
Milwaukee & St. Paul Railroad Company the joint and sev- 
19 eral bonds of said company to the amount of three millions 
of dollars, payable thirty years from the date thereof, witl 
six per cent. interest, payable semi-annually; and, for the pury 
of securing the payment of said bonds, will join said Chicago, M 
waukee & St. Paul Railway Company in a mortgage of all the pro; 
erty hereby authorized to be leased to the Farmers’ Loan and ‘Trust 
Company of New York, as trustee, in the usual form and with the 
usual covenants of railway mortgages. 

And be it further resolved, That the president and secretary of 
this company be, and they are hereby, authorized to execute, for 
and in the name of this company, the lease, bonds, and mortgage 
hereinbefore recited, and deliver the same for the purposes afore- 
said. 


EXHIBIT “ B.” 
Marshal’s Sale No. 271. 


Public notice is hereby given that, by virtue of a writ of fier? facias 
issued out of the circuit court of the United States for the northern 
district of Illinois, on a judgment rendered in said court April 3rd. 
A. D. 1882, in favor of the Third National Bank of Chicago, plain- 
tiff, and against ‘The Chicago & Pacific Railroad Company, defend- 
ant, I have this day levied upon the following-deseribed property, 
to wit: All and singular the railroad of the Chicago & Pacific Rail- 
2—450 


10 THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY CO. VS. 


road Company as the same is now surveyed, layed out, con- 
20 structed, and located in the counties of Cook, Du Page, Kane, 
De Kalb, Ogle, and Carroll, in the State of [llinois, including 
the road-bed, stations, or station-houses, depot grounds, rails, ties, 
fences, bridges, viaducts, and culverts, and all other buildings and 
structures, as well as engine-houses, machine and other shops used 
in connection with said railway, all being in the State and northern 
district of Illinois, and as being the property of said defendant, and 
that I will offer said real estate for sale at public vendue, to the 
highest and best bidder for cash, on the 24th day of October, A. D. 
1882, at 2 o’clock p. m. of said day, at the south door of the United 
States custom-house, in the city of Chicago, State and northern dis- 
trict of Illinois. 
Dated Sept. 25th, 1882. 
A. M. JONES, 
United States Marshal, Northern District of Illinois, 
by S.C. HAYES, Deputy. 


Endorsed: Filed Oct. 18th, 1882. Wm. H. Bradley, clerk. 


21 On the same day, to wit, on the eighteenth day of October, 

1882, there issued out of said clerk’s office a writ of subpoena 
in said entitled cause; which said writ, together with the return of 
the marshal endorsed thereon, is in the words and figures following, 
to wit: 


Subpoena. 


UNITED STATES OF AMERICA, | a 
Northern District of Illinois, § ° 


The United States of America to Third National Bank of Chicago 
and Huntington W. Jackson, receiver of Third National Bank of 
Chicago, Greeting : 


We command you and every of you that you appear before our 
judges of our circuit court of the United States oft America for the 
northern district of Illinois, at Chicago, in said district, on the first 
Monday in the month of December next, to answer the bill of com- 
plaint of Chicago and Pacific Railroad Company and Chicago, Mil- 
waukee & St. Paul Railway Company,:this day filed in the clerk’s 
office of said court, in said city of Chicago, then and there to receive 
and abide by such judgment and decree as shall then or thereafter 
be made, upon pain of judgment being pronounced against you by 
default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of 

[sEAL.] the Supreme Court of the United States of America, at 

Chicago aforesaid, this 18th day of October, in the year of 

22 our Lord, one thousand eight hundred and eighty-two, and 
of our Independence the 107th. 


W. H. BRADLEY, Clerk. 


— 
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Memorandum. 


The above-named defendants are notified that unless they and 
each of them shall enter their appearance in the clerk’s office of 
said court, at Chicago aforesaid, on or before the day to which the 
above writ is returnable the complainants’ bill will be taken against 
them as confessed and a decree entered accordingly. 

W. H. BRADLEY, Clerk. 


I did not serve Third National Bank of Chicago or H. W. Jack- 
son, receiver, the defendants, having been unable to find either of 
them or that they had any residence within my district. 

A. M. JONES, 
. S. Marshal. 
By R. D. SHERMAN, Deputy. 


Endorsed: Filed Dec. 28th, A. D. 1882. W. H. Bradley, clerk. 


23 Afterwards, to wit, on the twenty-third day of October, 

1882, came Huntington W. Jackson and filed in said clerk’s 
otfice his affidavit in said entitled cause; which said affidavit is in 
the words and figures following, to wit: 


Affidavit. 
Unitep States or AMERICA, |. 
Northern District of Illinois, {~~ ° 


In the United States Circuit Court for the Northern District of 
Illinois. 


WAUKEE & St. Paut RAILWAY Co. 
Us. 
Tue Turrp Natrona BANK or Cuicaco and Huntinaton W. | 
JACKSON, Receiver of the Third National Bank of Chicago. — J 


THE Cuicaco & Paciric Rar~RoAp Co. and Tne Caicaao, MIL- ) 
| 
\ 


Huntington W. Jackson, being first duly sworn according to law, 
deposes and says that he was appointed receiver of the said Third 
National Bank of Chicago on November 24th, 1877, by the Hon. 
John J. Knox, Com-troller of the Currency, and has ever since con- 
tinued to act as such receiver to the present time; that on the 19th 
day of February, 1880, the Third National Bank brought suit 
against the Chicago & ‘Pacific Railroad Company, on the law side 
of said United States circuit court, upon certain promissory notes 
described in the declaration filed in said case; that upon the third 

day of April, 1882, jzdgment was rendered in favor of said 
24 Third National Bank against said Chicago & Pacifie Railroad 

Company, and execution was issued upon said judgment on 
the 15th day of July, 1882, and delivered to A. M. Jones, the United 
States marshal for the northern district of Illinois, for execution 
upon the 15th day of July, A. D. 1882, all of which will more fully 
appear upon reference to the records and files of said court. 
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Deponent further states that upon the 9th day of March, A. D.: 
1876, prior to the appointment of John M. Whitman as receiver in 
the foreclosure proceedings mentioned in the bill of complaint 
herein, judgment was rendered in said circuit court of the United 
States for the northern district of Illinois for the sum of $3,499.73 
damages and $27.05 costs of suit, in the case wherein Horace Tabor 
was complainant and Thomas M. Dobbins, George S. Bowen, John 
S. Wileox, and The Chicago & Pacific Railroad Company were de- 
fendants, and that execution was issued upon said Judgment on the 
9th day of September, A. D. 1876, and that subsequent thereto an 
alias execution was issued April 8th, A. D. 1879, and received by 
the U.S. marshal for said district April 8th,1879, and also a pluries 
execution was issued May 4th, 1880, and was received by the mar- 
shal May, 4th 1880, at 11 o’clock in the morning, on which was en- 
dorsed the following: “ By virtue of the annexed writ I have, on 
the 2nd day of July, A. D. 1880, levied upon all the right, title, and 
interest of the within defendants in and to all and singular the 

railroad of the said Chicago & Pacific Railroad Company as 
20 the same is now surveved, laid out, and constructed, from the 

said Chicago avenue, in the city of Chicago, to the town of 
Byron, in Ogle county, State of Illinois, in said State of Illinois, the 
distance of 88 miles, including the road, road-bed, station-, station- 
houses, depots, rails, ties, fences, bridges, viaducts, culverts, and 
other buildings and structures, as well as engine-houses, machine 
and other shops, used in connection with said railway. Signed 
Jesse L. Hildrup, by L. O. Gilman, deputy.” : 

There is also endorsed on said writ the following, to wit: “ On 
the 2nd day of October, A. D. 1880, after having advertised the 
balance of the property lying and being in the county of Cook, 
State of Illinois, heretofore levied upon, and by virtue of the within 
writ I offered the same for sale at public vendue, and O. R. Glover, 
the assignee in this case, having bid $4,685.61, and he being the 
highest and best bidder, the property was struck off to him for that 
amount; and afterwards, to wit, on the 14th day of October,,A. D. 
1880, on motion of the attorney for the assignee as aforesaid, the 
court by order of record set the aforesaid sale aside. I therefore, 
this 15th day of October, A. D. 1880, return this writ wholly un- 
satisfied. Signed Jesse L. Hildrup, by L. O. Gilman, deputy.” 

Deponent further says that a pluries writ was issued on October 
16th, A. D. 1880, upon which was endorsed a levy by the marshal, 
on the 18th day of October, A. D. 1880, of all the right, title, and 

interest of the Chicago & Pacific Railroad Company to all 
26 singular the railroad of the said company as the same is now 

surveyed, laid out, and constructed, extending from Chicago 
avenue, in the city of Chicago, in the State of Illinois, to the town 
of Byron, in Ogle county, in said State of Illinois, the distance being 
88 miles, including the road, road-bed, station-, station houses, depot 
grounds, rails, ties, fences, and all other structures, as well as engine- 
houses and machine shops, used in connection with said railway. 
That afterwards, on the 2nd day of June, A. D. 1881, by order 


IO OS BIT AI 5 5 


ae Oy aC RIA 0 


is ae a0 
eng 


THE THIRD NATIONAL BANK OF CHICAGO. 13 


of the plaintiffs’ attorney, the levy was released by the United States 
marshal and the writ returned wholly unsatisfied. 

That afterwards, on the 2nd day of June, A. D. 1881, a pluries 
writ of execution was issued, upon which was endorsed the follow- 
ing: 

“ By virtue of the annexed writ [ have, this 2nd day of June, A. D. 
1881, levied upon all the right, title, and interest of the within- 
named defendants or either of them in and to the following-de- 
scribed property, to wit: All and singular the railroad of the said 
Chicago & Pacific Railroad Company as the same is now laid out, 
constructed, and located in the counties of Cook, Du Page, Kane, 
Ogle, De Kalb, and Carroll, in the State of Illinois, including the 
road, road-bed, station-, station-houses, depot grounds, rails, ties. 
fences, bridges, viaducts, and culverts, and all other buildings and 
structures, as well as the engine-houses and machine shops, used in 

connection with said railway, all being in the State of Ilh- 
27 nois. Signed A. M. Jones, by L. O. Gilman, deputy.” 
Also endorsed on the writ was the following: 

On the 25th day of June, A. D. 1881, after having advertised the 
above-described property according to statute In such case made and 
provided, I offered the same for sale at public vendue, and Albert 
Keep, having bid the sum of $1,822.00 when so offered, the same 
was struck off to him for that amount, and I[ therefore return this 
writ wholly satisfied this 28th day of June, A. D. 1881. Signed, A. 
M. Jones, L. O. Gilman, deputy; which said execution and the 
endorsements thereon will more fully appear by reference to the 
records and files of said U.S. cir. court. 

The certificate of sale from the United States marshal to Albert 
Keep was filed in the recorder’s office of Cook county, IIL, in Book 
1051, page 282, as will appear by a reference to the records of said 
county. 

Deponent further states that upon the 25th day of September, 
A. D. 1882, the Third National Bank of Chicago, a judgment creditor 
as aforesaid of the Chicago and Pacific Railroad Co., in accordance 
with the provisions of the statutes of the State of Illinois, by the 
payment of the sum of $5,304.20, redeemed the land described in 
the certificate of sale from the United States marshal to Albert Keep 
from the sale made by said marshal on the 25th day of June, A. D. 
1881, by virtue of the pluries writ of frert facias issued out of the 

circuit court of the United States for the said northern district 
28 of Illinois, upon the judgment rendered in said court on the 

9th day of March, A. D. 1876, in favor of said Horaee Tabor 
vs. Thomas M. Dobbins, George 8S. Bowen, John S. Wilcox, and the 
Chicago & Pacific Railroad Company, said sum being the amount 
of the purchase-money paid for said land at said sale, together with 
interest thereon from the date of said sale at the rate of 8 per cent. 
per annum, said payment having been made to the U.S. marshal 
for the northern district of Illinois for the use of the purchaser at 
said sale, his executors, administrators, or assigns, according to said 
statutes; that said marshal issued the certificate of redemption to 
said Third National Bank, which was duly filed in the recorder’s 
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office of Cook county September 25th, A. D. 1882; that said marshal, 
in compliance with the statutes as therein provided, advertised and 
offered the premises for sale under said execution, being the same 
advertisement and sale set forth and referred to in the bill of com- 
plaint filed herein. 

Deponent further states that on the 24th day of June, A. D. 1882 
the said Albert Keep, for and in consideration of the sum of 
$5,207.76, assigned and transferred the certificate of sale issued to 
him by the said United States marshal on the 25th day of June, 
A. D. 1881, to Alexander Mitchell, of Milwaukee; in the State of 
Wisconsin; that the said Alexander Mitchell, by EK. Walker, his 
attorney, has since the redemption from said sale by the said Third 

National Bank, given his written receipt to A. M. Jones, 
29 United States marsbal, for the said $5,304.20, being the 

amount paid by the Third National Bank for the redemption 
as aforesaid, in the said case of Horace Tabor vs. Thomas M. Robbins, 
George S. Bowen, John 8S. Wilcox, and the Chicago & Pacific Rail- 
road Company. | 

Deponent further states that the said Alexander Mitchell is presi- 
dent of the complainant, The Chicago, Milwaukee & St. Paul Rail- 
way Company, and that the said E. Walker is president of the Chi- 
cago & Pacific Railroad Company. 

Deponent further states that the Chicago and Pacifie Railroad 
Company, on or about the ninth day of April, A. D. 1880, by the 
payment of one million two thousand three hundred sixty-nine & 
;\;°, dollars, redeemed from the sale made under the foreclosure pro- 
ceedings against said Chicago and Pacific Railroad Company to 
John I. Blair and others, which said sale is mentioned in the bill of 
complaint filed herein, & that John M. Whitman, receiver of said 
Chicago and Pacific Railroad Company, was discharged as said re- 
ceiver June 28th, 1880; all of which will more fully appear upon 
reference to the records of this case. | 

Deponent further states that previous to the redemption by the 
said Third National Bank as aforesaid he was informed that Mr. 
Edwin Walker, one of the solicitors to the bill filed herein, had no- 
tified either the said Albert Keep or some one _— for the said 

Keep that the Chicago and Pacifie R. R. Co. would redeem 
20 from the sale as aforesaid to the said Keep, and that therefore 
the said Keep had decided not to — the formality of a 
redemption, but to assign the certificate of sale, and which, as de- 
ponent understood, was assigned either to the C hicago and Pacific 


Railroad Company or to some one in its behalf. 
HUNTINGTON W. JACKSON. 
UNITED STATES OF AMERICA, s 
Northern District of Illinois, hs 
Huntington W. Jackson, being first duly sworn, deposes and s 
that he has read the foregoing affidavit by him subscribed, and that 
the same is true to the best. of his knowledge, information, and 


belief. 


HUNTINGTON W. JACKSON. 
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Subscribed & sworn to before me this 23d day of October, 1882. 
[ SEAL. ] WILLIAM A. HAMILTON, 
Notary Pudlic.. 


Endorsed: Filed Oct. 23, 1882. W.H. Bradley, clerk. 


ol On the same day, to wit, on the twenty-third day of Oc- 

tober, in the adjourned October term of said court, 1882, in 
the record of the proceedings thereof in said entitled cause, before 
Hon. Henry W. Blodgett, district judge, is the following entry, 
to wit: 


Order. 


THE CHICAGO AND PaciFic RAILROAD CoMPANY and } 
The Chicago, Milwaukee, and St. Paul Railway | 
Compan | ' 

Pow i >In Chancery. 
| 

THE THIRD NATIONAL BANK OF CHICAGO and Hunr- | 

INGTON W. Jackson, Receiver of said Bank. J 


Now come the complainants, by Edwin Walker, Esq., their so- 
licitor, and come also the defendants, by H. W. Jackson, John H. 
Thompson, and Judge Lawrence, their solicitors, and the complain- 
ants, by their solicitors, move the court for an injunction against the 
defendant-, as prayed for in the bill berein; and after hearing the 
arguments of counsel, the court being sufficiently advised in the 
premises, orders that the defendants, their counselors, attorneys, 
solicitors, officers, and agents, be, and they are hereby, enjoined and 
restrained from further proceeding under the writ of fiert facias is- 
sued out of this court on the fifteenth day of July last upon a judg- 
ment recovered in said court on the third day of April last, in 

favor of said defendant, The Third National Bank of Chicago, 
32 and against said complainant, The Chicago and Pacific 

Railroad Company, until the further order of the court 
herein, with leave to the defendants to move after the expiration 
of twenty days to modify or dissolve said injunction. 


Afterwards, to wit, on the twenty-third day of November, 1882, 
came the defendants, by their solicitors, and filed in said clerk’s 
office their appearance in said entitled cause, which said appearance 
is in the words and figures following, to wit: 
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Appearance. 


UNITED STATES OF AMERICA, \ a : : 
No thy ra rn District of Tllino 18. ) - 


U.S. Cireuit Court, to the Dee. Term, A. D. 1882. 


THe Cuicaco AND PaciFic RAILROAD CoMPANy et al., Complain- | 
ants, 


vs 
TRE THIRD NATIONAL BANK et al., Defendants. | 


We hereby enter our appearance as solicitors for defendants in 
above-entitled case. 
Oct. dist, 1852. 
LYMAN & JACKSON & 
: |. JOHN H. THOMPSON, 
Sol’rs for Def’ts. 


Endorsed: Filed Nov. 23d, 1882. Wm. H. Bradley, clerk. : , 
30 Afterwards, to wit, on the twenty-seventh day of Novem-. 
ber, in the adjou rm ed October term of said court, 1882,in the 


record of the proceedings thereof in said entitled cause, before Hon. 
Henry W. Blodgett, dis is the following entry, to wit: 
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Order. 


CHIcaAGo AND Pactric RAILROAD ComPANY et al. 
| Us. ~In Chancery. 
Tuoirp NATIONAL BANK OF CHICAGO ef al. 


On motion of H. W. Jackson, defendants’ solicitor, the time for 
the defendant- to answer on is hereby extended thirty days. 


Afterwards, to wit, on the oe day of December, in the 
adjourned October term of we court, 1882, in the record of the 
proceedings thereof in said ited cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


~ 


Order.. 


THE CHICAGO AND Paciric RAILROAD CoMPANY et al. 
US. >In Chancery. 
THe Tuirb NATIONAL Bank OF CHICAGO. 


Now come the parties, by their solicitors, and the motion of the 


defendants to dissolve the injunction heretofore issued herein 
34 now being heard, the court, not being sufficiently advised in 


> 
Lii¢ premises, takes time to consider. 


Afterwards, to wit,on the fifteenth day of January, 1853, came the 
defendants, by their soligitors, and filed in said clerk’s office their ¢ 
answer to the bill in said entitled cause; which said answer is in . 
the words and figures following, to wit: 


THE THIRD NATIONAL BANK OF CHICAGO. 
85 Unitep STATES OF AMERICA. a 

- ~~ ° . ° ° . . SS be 
Northern District of Illinois, | 


In the Cireuit Court of the United States for the Northern District 
of Illinois, to the December Term, A. D. 1882. 


TuHirp NATIONAL Bank oF CHiIcaco and Huntinaton W. Jack- ) 
son, as Receiver of The Third National Bank of Chicago, De- | 
fendants, 

ads. 

THE CuicaGco & Pacitric RaiLnRoAp Company and THE CHIcaaqo, | 

MILWAUKEE & St. Paut Raitway Company, Complainants. — } 


The joint and several answer of The Third National Bank of Chi- 
cago and Huntington W. Jackson, receiver of The Third National 
Bank of Chicago, defendants, to the bill of complaint of The Chi- 
cago and Pacific Railroad Company and ‘The Chicago, Milwaukee 
& St. Paul Railway Company. 

These defendants, now and at all times saving and reserving unto 
themselves all benefit and all manner of exception to the many 
errors and imperfections in said bill of complaint contained, for an- 
swer thereto, or to so much thereof as they are advised it is material 
and necessary for them to make answer unto, answering, say— 

That they admit that the Chicago and Pacific Railroad Com- 

18 pany executed its certain deed of trust, as set forth in’ said 

bill of complaint; which said deed of trust was foreclosed in 

this court, and that John I. Blair and others, under the decree en- 

tered therein, became the purchasers of the property described iu 
said decree. 

These defendants, further answering, say that they have no knowl- 
edge, save by complainants’ bill, whether the Chicago and Pacific 
Railroad Company entered into an agreement with the Chicago, 
Milwaukee & St. Paul Railway Company by which the Chicago, 
Milwaukee & St. Paul Railway Company andertook to advance the 
necessary amount for the redemption of the property from the sale 
under said decree of foreclosure in said court. 

These defendants, further answering, say that they have been in- 
formed and believe it to be true that the Chicago and Pacifie Rail- 
road Company executed a lease of, to the Chicago, Milwaukee & St. 
Paul Railway Company, and that the Chicago and Pacific Railroad 
Company and the Chicago, Milwaukee & St. Paul Railway Com- 
pany executed a joint trust deed upon, all the property of the said 
Chicago and Pacific Railroad Company as security for the payment 
of a series of bonds, amounting in the aggregate to the sum of three 
million dollars, and for greater certainty therein pray leave to refer 
to the said lease and trust deed when the same shall be produced by 
the complainants. 

And these defendants, further answering, say that they are 

od informed and believe it to be true that the said Cnicago and 
Pacific Railroad Company has been constructed and equipped, 

and that said road is now operated from the city of Chicago to the 
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Mississippi river, as authorized by its charter; but these defendants 
deny that said road has been constructed from the city of Chicago 
to the city of Omaha, in the State of Nebraska, or that the road, as 
so constructed from the Mississippi river to the city of Omaha, in 
the State of Nebraska, forms a part of the road of the said Chicago 
and Pacific Railroad Company. 

And these defendants, further answering, deny that an action was 
commenced inthis court by the defendant, Huntington W. Jackson, 
as receiver of the Third National Bank, against the Chicago and 
Pacific Railroad Company, upon four promissory notes issued by 
said Chicago and Pacific Railroad Company, but aver that such 
action was commenced by the said Third National Bank of Chicago 
against the Chicago and Pacific Railroad Company, and that Judg- 
ment was rendered in this court on the 3rd day of April, A. D. 1882 
in favor of said Third National Bank of Chicago against the C hicago 
and Pacific Railroad Company for the sum of $36, 165.36 and $56.20, 
costs of suit, and that said judgment u now remains wholly unsatis- 
fied and in full force. 

These defendants, further answering, say that on the 9th 
38 day of March, A. D. 1876, jadgment was rendered in this 
court in favor of Horace Tabor against Thomas M. Dobbins, 
John S. Bowen, George M. Wilcox, and the Chicago and Pacific 
Railroad Company for the sum of $3,499.73, damages, and $27.05, 
costs of suit, and thaton the 25th day of June, A. D. 188], by virtue 
of a writ of fleri facias issued in said cause the United States mar- 
shal for the northern district of Illinois sold all and singular the 
road of the Chicago and Pacific Railroad Company as the same is 
now laid out, constructe , and located in the counties of Cook Du- 
Page, Kane, De Kalb, gle, and Carroll, in the State of Illinois, in- 
cluding the road, road-bed, station-, and station-houses, depot 
grounds, rails, ties, fences, bridges, viaducts, culverts, and all other 
buildings and structures,as well as engine-housesand machine shops, 
used in connection with said railroad, all being in said northern 
district of Illinois, to Albert Keep; that on the 25th day of S5ep- 
tember, A. D. 1882, the Third National Bank of Chicago, in accord- 
ance with the statutes of Illinois, upon the payment of $5,304.20, 
redeemed from the said sale to Albert Keep, and the United States 
marshal for the northern district of [Illinois proceeded, in accord- 
ance with the provisions of the statutes of Illinois where a redemp- 
tion is made by a judgment creditor,’ until enjoined bv this court 
from selling this property, and these defendants claim and 
39 insist that said judgment in favor of the Third National 
Bank of Chicago against the Chicago and Pacific Railroad 
Company is by virtue of said redemption proceedings a valid and 
subsisting lien upon the said Chicago and Pacific Railroad Company 
as against the complainants or either of them in this cause, and is 
prior and superior to any lien or claim which said complainants or 
either of them may or can assert. 

These defendants, further answering, admit that the United States 
marshal did not, prior to the levy on the premises redeemed as afore- 
said, in accordance with the statutes of the State of Illinois, or at 
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any other time, notify the Chicago and Pacific Railvend Company 
that he held a writ of fiert facias against the said Chicago and Pa- 
cific Railroad Company, nor did he ‘demand of the said company or 
of said Chicago, Milwaukee & St. Paul Railway Company pay- 
ment of said writ, nor did he demand that said Chicago and Pa- 
cific Railroad Company or said Chicago, Milwaukee & St Paul Rail- 
way Company should designate any property upon which said writ 
might be levied, but charge that under the law the said marshal 
was not required to notify either of said complainants that he had 
held said writ nor demand payment of either of said complainants, 
nor demand that either of said complainants should designate any 
property upon which said writ might be levied. 

And these defendants, further answering, say that subsequent to 

the redemption by said Third National Bank of € thiecago and 
40 prior to the filing of the bill of complaint herein Alexander 

Mitchell, to whom the certificate of sale issued by the United 
States marshal to Albert Keep had been assigned, accepted and re- 
ceipted, bv his attorney, KE. Walker, to the United States marshal for 
the redemption money so paid by the Third National Bank of Chi- 
cago, and that said Alexander Mitchell is president of the said 
Chicago, Milwaukee & St. Paul Railway Company, and that said E. 
Walker is president of the Chicago and Pacific Railroad Company ; 
and these defendants charge, upon information and belief, that the 
said Alexander Mitchell, in taking the assignment of said certificate 
of sale to said Keep and receipting for and accepting said redemp- 
tion money, did so in the interest of and with the knowledge and 
consent of the said Chicago and Pacific Railroad Company. 

These defendants, further answering, deny that the complainants 
or either of them are entitled to the relief or any part thereof in 
said bill of complaint demanded, and pray to be dismissed with 
reasonable costs and charges. 

THIRD NATIONAL BANK OF CHICAGO, 
By LYMAN & JACKSON, Js Solicitors. 
LYMAN & JACKSON, 
JNO. H. THOMPSON, 
» B. LAWRENCE, Sol’rs. 


Endorsed: Filed Jan. 15th, 1883. Wi. H. Bradley, clerk. 
4] On the same day, to wit, on the fifteenth day of Jan- 
uary, 1883, in the December term of said court, 1882, in the 
record of the proceedings thereof in said entitled cause, before Hon. 
Henry W. Blodgett, district Judge, is the following entry, to wit: 
Order. 


Tur CHICAGO AND PaAciFIc RAILROAD CoMPANY et al. 
US. >In Chancery. 
Tue THirp NATIONAL BANK OF CHICAGO. 


Now come the parties, by their solicitors, and, on motion of Mr. 


20 THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY CO. VS. 


Jackson, leave is given said bank to file a cross-bill herein, and 
thereupon the defendants therein are ruled to answer the same in 
twenty days. | 

On the same day, to wit, on the fifteenth day of January, 1883, 
came the Third National Bank of Chicago, by its solicitors, and filed 
in said clerk’s office its ecross-bill in said entitled cause; which said 
cross-bill is in the words and figures following, to wit: 


42 UNITED STATES OF AMERICA, fac! 
Northern District of Illinois, | ~ ° 

In the Circuit Court of the United States for the Northern District 
of Illinois, to the December Term, 1882. 


THirp NaTIONAL Bank or CHiIcaGco, Complainant, 
Us. 
THe Cuicaco & Paciric Raritroap CoMpANy, THE CHICAGO, 
Milwaukee & St. Paul Railway Company, The Farmers’ Loan 
and Trust Company, Defendants. 


a 


To the judges of the circuit court of the United States for the 
northern district of Illinois, in chancery sitting: 


The Third National Bank of Chicago, a corporation created by 
the laws of the United States, brings this bill of complaint against 
the Chicago & Pacific Railroad Company, a corporation created by 
the laws of Illinois, the Chicago, Milwaukee & St. Paul Railway 
Company, a corporation created by the laws of Illinois, and the 
Farmers’ Loan and Trust Company, a corporation created by the 
laws of New York; and thereupon your orator complains and says— 

That on or about the third of April, A. D. 1882, judgment for 
$36,165.36 and $36.20, costs of suit, was rendered in this court against 
the Chicago and Pacific Railroad Company upon certain promissory 

notes described in the declaration in this case, which sai: 
43 notes were given for money loaned by the said Third National 

Bank of Chicago to the said Chicago and Pacitie Railroad 
Company ; that execution was issued upon said judgment upon the 
25th day of July, A. D. 1882, and was delivered to the marshal of 
said district upon the same day, and that said judgment now re- 
mains wholly unsatisfied and in full force, to the records whereof 
now in this honorable court on the law side thereof, your orator 
prays leave to refer. oo i 

Your orator further shows unto your honors that upon the 9th 
day of March, A. D. 1876, judgment was rendered in this court for 
the sum of $5,499.75, damages, and $27.05, costs of suit, in the ease 
wherein Horace Tabor was plaintiff and Thomas M. Dobbins, George 
S. Bowen, John 8. Wilcox, and The Chicago and Pacific Railroad 
Company were defendants, and that execution issued on said judg- 
ment within a year from the rendition of the same. 

Your orator further shows that at the time of the rendition of 
said judgment the Chicago and Pacific Railroad Company owned 
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and was possessed of the railroad and appurtenances known as the 
Chicago and Pacific Railroad Company, extending from the city 
of Chicago, county of Cook, and State of Illinois, to the town of 
Byron, Ogle county, in said State of Illinois, being a distance of 
about 88 miles, upon which railroad and appurtenances your orator 
is advised said judgment, at its rendition, became and was a lien, 
and so expressly charges the law and fact to be; that on the 25th 
day of June, A. D. 1881, by virtue of a writ of fiert facias is- 
44 sued in said cause, the United States marshal for the north- 
ern district of Illinois sold all and singular the railroad of 
the Chicago and Pacific Railroad Company as the same is now laid 
out, constructed, and located in the counties of Cook, Du Page, Kane, 
De Kalb, Ogle, and Carroll, in the State of Illinois, including the 
road, road-bed, station- or station-houses, depot grounds, rails, ties, 
fences, bridges, viaducts, and culverts, and all other buildings or 
structures, as well as engine-houses and machine shops, used in con- 
nection with said railroad, all. being in said northern district of 
Illinois, to Albert Keep; that on the 25th day of September, A. D. 
1882, the Third National Bank of Chicago, in accordance with the 
statutes of Illinois, by the payment of $5,504.20 redeemed from said 
sale to Albert Keep, and the said United States marshal for the 
northern district of Illinois proceeded in accordance with the pro- 
visions of the statutes of Illinois when redemption is made by a 
judgment creditor, until enjoined by this court from selling the 
property so redeemed as aforesaid, as by reference to the writ of fieri 
facias, issued as aforesaid upon the 15th day of July, A. D. 1882, and 
to the redemption proceedings and to the proceedings upon the ap- 
plication for an injunction will more fully appear, and which levy, 
so made by said United States marshal, your orator is advised, so 
far as the same had or could have legal force and effect, is still pre- 
served, and remains in full force and unimpaired. 
45 Your orator further shows that the certificate of sale issued 
to the said Albert Keep was assigned by said Albert Keep to 
Alexander Mitchell, and that subsequent to the redemption by the 
said Third National Bank of Chicago, and prior to the filing of the 
bill of complaint by the Chicago and Pacific Railroad Company and 
the Chicago, Milwaukee and St. Paul Railway Company against 
your orator and Huntington W. Jackson, receiver of the Third Na- 
tional Bank of Chicago, the said Alexander Mitchell, by his attor- 
ney, E. Walker, accepted from and receipted to the United States 
marshal for the northern district of Illinois for the money so paid 
by the Third National Bank of Chicago under the redemption pro- 
ceedings as aforesaid. 

Your orator further shows that Alexander Mitchell is president 
of the Chicago, Milwaukee & St. Paul Railway Company, and that 
E. Walker is president of the Chicago and Pacific Railroad Com- 
pany. 

Your orator further shows, upon information and_ belief, that the 
said Alexander Mitchell, in taking the assignment of the said cer- 
tificate of sale issued to said Keep and receipting for said redemp- 
tiou money so paid by the said Third National Bank of Chicago, 
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did so in the interest: of and with the knowledge and consent of 
the Chicago and Pacific Railroad Company. 

Your orator further shows that it is informed and’ believes that 

subsequent to the rendition of the said judgment in favor of 
46 the said Horace Tabor, the Chicago and Pacific Railroad 

Company executed a lease to the Chicago, Milwaukee & St. 
Paul Railway Company, and that the Chicago and Pacific Railroad 
Company and the Chicago, Milwaukee & St. Paul Company executed 
a joint trust deed upon all the property of the said Chicago and Pa- 
cific Railroad Company to The Farmers’ Loan and Trust Company 
of New York as security for the payment of a series of bonds, 
amounting in the aggregate to the sum-of three million dollars, 
which lease and trust deed, by virtue of the redemption proceedings 
aforesaid, your orator charges is Junior and subsequent to your ora- 
tor’s judgment and lien aforesaid. 

Your orator further shows unto your honors that on the 18th day 
of October, A. D. 1882, the Chicago and Pacific Railroad Company 
and the Chicago, Milwaukee & St. Paul Railway Company filed in 
this honorable court their bill of complaint, wherein they alleged, 
among other things, the rendition of the said Judgment in favor of — 
The Third National Bank of Chicago against The Chicago and. Pa- 
cific Railroad Company, and further allege the levy of the writ of 
fiert facias upon all the real property — by your orator on said Chi- 
eago and Pacific Railroad Company, situated in the counties of Cook, 
Du Page, Kane, De Kalb, Ogle,and Carroll, in the State of Illinois— 
that is to say, all and singular the road of the Chicago and Pacific 
Railroad Company as the same is now surveyed, laid out, constructed, 

and located,in the eounties of Cook, Du Page, Kane, De Kalb, 
47 Ogle, and Carroll, in the State of Illinois, including the road, 

road-bed, station-, station-houses, depot grounds, rails, ties, 
fences, and structures of said company, and further alleging that 
the property described in said notice could: not be lawfully levied 
upon and sold by the said marshal under said writ separate and 
apart from the franchises of the Chicago and Pacific Railroad Com- 
pany, and praying, among other things, that said defendants, its: 
counsellors, attorneys, officers, and agents, may be perpetually re- 
strained, by an injunction issuing out of this honorable court, from 
further proceeding under said writ of fiert facias; that on the 23rd 
day of October, A. D. 1882, an injunction was granted bv this hon- 
orable court, in accordance with said prayer, until the further order 
of the court herein; and your orator further shows that your orator 
and Huntington W. Jackson, receiver of the Third National Bank, 
are parties defendant to the said bill of complaint, and that your 
orator and said Jackson have appeared and made answer thereto, 
averring and insisting upon the validity of the lien of. said judg- 
ment rendered in favor of your orator as aforesaid ; and your orator 
is further advised that the judgment aforesaid and the redemption 
money so paid as aforesaid constitute an equitable lien upon the 
said Chicago and Pacific Railroad Company ; that it has no adequate 
remedy upon said judgment at law, or for the recovery of the re- 
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demption money so paid as aforesaid, and can only obtain 
48 the fruit thereof by interposition of this honorable court. 
Forasmuch, therefore, as your orator is without remedy in 
the premises except by filing this its cross-bill in the proceedings 
commenced by the said Chicago and Pacific Railroad Company and 
the Chicago, Milwaukee & St. Paul Railway Company against your 
orator and said Huntington W. Jackson, receiver of the Third Na- 
tional Bank of Chicago, to the end, therefore, that the said Chicago 
and Pacific Railroad Company, The Chicago, Milwaukee, & St. Paul 
Railway Company, and The Farmers’ Loan and ‘Trust Company, 
which are hereby made parties defendant to this cross-bill, may 
make and show why your orator should not bave the relief hereby 
prayed, and full, true, and perfect answer make to all and singular 
the matters and things before made and charged, but not under 
oath, answer upon oath being hereby expressly waived, but as fully 
and completely as if hereby specially interrogated ; that said judg- 
ment of your orator, together with the amount paid as aforesaid for 
redemption from the sale to Albert Keep, may be decreed to be a 
‘alid and subsisting lien created in favor of your orator upon the 
said Chicago and Pacific Railroad Company, together with all its 
property, depot grounds, fixtures, and appurtenances, and that this 
honorable court may decree that the same creates an equitable lien 
and encumbrance upon the property of the said Chicago and Pacific 
Railroad Company, together with its property, depot grounds, 
49 fixtures, and appurtenances, and that a receiver of the said 
Chicago and Pacific Railroad Company, together with all its 
property, depot grounds, fixtures, and appurtenances, may be ap- 
pointed according to the course practiced by your honors, with the 
usual powers of receivers in like cases; that he may be let into and 
take possession of said Chicago and Pacific Railroad Company, with 
all its property, depot grounds, fixtures, and appurtenances, and all 
the rents, issues, and profits thereof; that he may have power to 
manage and operate the said road ; that he have power toapply the 
revenues and all the rents, issues, and profits thereof to the payment 
of your orator’s said Judgment and the amount of redemption 
money, interest, and costs thereon paid by it under said sale to 
Alvert Keep; and that the said Chicago and Pacific Railroad Com- 
pany may be decreed to be sold, with its franchises, property, fix- 
tures, and appurtenances, under the order and direction of this hon- 
orable court, and that out of the proceeds thereof your orator may 
have satisfaction of its said judgment and the amount paid by it for 
redemption under the sale made as aforesaid to the said Albert 
Keep; and that your orator may have such further and such other 
relief in the premises as the nature of the case shall require and as 
shall be agreeable to equity and good conscience, and as the 
OU court may see fit to give to your orator. 

May it also please your honors to grant unto your orator the writ of 
subpcena, issuing out of and under the seal of this honorable court, 
to be directed to the Farmers’ Loan and Trust Company, command- 
ing it, at a certain day and under a certain penalty therein to be in- 
serted, to be and appear before this honorable court, and then and 
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there answer the premises, and further to stand to and abide by and 
perform such order or decree therein as to your honors shall seem 
agreeable to equity and good conscience. 

And your orator will ever pray, &c. 


THIRD NATIONAL BANK OF 
CHICAGO, 
By LYMAN & JACKSON, Its Solicitors. 


LYMAN & JACKSON, . ’ 
JNO. H. THOMPSON, — 
C. B. LAWRENCE, Sol’rs. ) 


UNITED STATES OF AMERICA, 
Northern District of Illinois, 


Huntington W. Jackson, being duly sworn, states that he is one 
of the solicitors of The Third National Bank of Chicago, and has 
read the above bill of complaint, and that the same is true of his 
own knowledge except as to such matters as are therein stated to be 
upon information and belief, and as to them he believes them to 


be true. 
HUNTINGTON W. JACKSON. 


Subscribed and sworn to before me this 15th day of January, A. 
D. 1883. 

[ SEAL. ] WILLIAM A. HAMILTON, 

| Notary Public. 


Endorsed: Filed Jan. 15, ’83. Wm. H. Bradley, clerk. 


51 Afterwards, to wit, on the first day of February, 1883, 

came the defendants to the cross-bill, by their solicitor, and 
filed in said clerk’s office their demurrer to the cross-bill in said en- 
titled cause; which said demurrer is in the words and figures follow- 
ing, to wit: 


a | 
= > | 


Demurrer. | 
Circuit Court United States, Northern District of Illinois. 


THE CHICAGO AND PAcIFIC RAILROAD CoMPANY and ) 
Chicago, Milwaukee and St. Paul Railway Com- | 
pany ' Bill 

vs. | ( 

THirp NATIONAL BANK OF CHICAGO & HUNTINGTON | 

W. Jackson, Receiver, «ce. 


TuHirp NaTIONAL BANK OF CHICAGO } 
vs. 
THE CuicaGo AND Paciric RAILROAD Company and } Cross-Bill. 
The Chicago, Milwaukee and St. Paul Railway Com- | 
pany, The Farmers’ Loan and Trust Company. J ie 


——— 


The demurrer of defendants to cross-bill of Third National Bank of | 
Chicago, complainant. 


These defendants respectively, by protestation, not confessing or 


~ 
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acknowledging all or any of the matters and things in the said 
complainant’s cross-bill to be true in such manner and form as the 

same are therein set forth and alleged, do demur thereto, and 
52 for cause of demurrer show that the said complainant hath 

not in and by said cross-bill made or stated such a cause as 
Coth or ought to entitle it to any such discovery or relief as is thereby 
sought and prayed for from or against these defendants. Wherefore 
these defendants demand the judgment of this honorable. court 
whether they shall be compelled to make any further answer to the 
said cross-bill or any of the matters and things therein contained, 
and pray to be hence dismissed with their reasonable costs in this 


behalf sustained. 
EK. WALKER, 
Solicitor for Defendants... 


STATE OF | 
County of Cook, 


K. Walker, being duly sworn, upon his oath says that the forego- 
ing demurrer is, in his opinion, well founded in point of law, and 


that the same is not interposed for the purpose of delay. 
E. WALKER. 


Subscribed and sworn to before me this Ist day of February, A. 
D. 1883. 
FRANK E. GRANGER. 
Notary Public. 


indorsed: Filed Feb. 1, 1883. W. H. Bradley, clerk. 


5d Afterwards, to wit, on the fifteenth day of March, in the ad- 

journed March term of said court, 1883, in the record of the 
proceedings thereof in said entitied cause before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


THE CHICAGO AND PAcIFIC RAILROAD COMPANY et al. 
US. In Chancery. 
Tue THIRD NATIONAL BANK OF CHICAGO. 


The demurrer of the complainants to the cross-bill of the defend- 
ant now coming on and being now heard, and the court upon the 
hearing not being sufficiently advised in the premises takes time to 
consider. , 

Afterwards, to wit, on the twenty-sixth day of March, in the 
adjourned March term of said court, 1883, in the record of the 
proceedings thereof in said entitled cause before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit : 


4—450 
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Order. 


CHICAGO AND PAcIFIC RAILROAD COMPANY , 
Us. In Chancery. 
Tuirp NATIONAL BANK OF CHICAGO et al. 


The court having considered the demurrer of the com- 

54 plainant to defendants’ cross-bill overrules the same, and leave 

is hereby given said complainant to answer said cross-bill 
within thirty days Ss. 


Afterwards, to'wit, on the twenty-seventh day of April, 1883, came 
the defendants to the cross-bill, by their solicitor, and filed in said 
clerk’s office their answer to the cross-bill in said entitled cause ; 
which said answer is in the words and figures following, to wit: 


55 In the Circuit Court of the United States, Northern District of 
Illinois. 


THirD NATIONAL BANK OF CHICAGO, Complainant,  ) 
US, 
THE CuicaGo AND Pactric RainroaAp Company, THE >} Cross-Bill. 
Chicago, Milwaukee & St. Paul Railway Company, | 
et al., Defendants. 


The joint and several answer of The Chicago and Pacific Railroad 
Co.and The Chicago, Milwaukee & St. Paul R’y Co., defendants, to 
the eross-bill of The Third National Bank. 


These defendants, now and at all times, saving and reserving to 
themselves all benefit and all manner of exceptions to the many 
errors and imperfections in said cross-bill of complaint contained, 
for answer thereto, or to so much thereof as they are advised it is 
necessary or material for them to make answer unto, answering, 
say— 

That they a Imit that said Third National Bank is a corporation 
created under the laws of the U nited States, and that these defend- 
ants are corporations legally organized under the laws of the State 
of Illinois. 

The said defendants admit the recovery of said judgment for 
$36,165.36 against the defendant, The Chicago & Pacific Railroad 
Co., as 1n si aid cross-bill charged, and that the same is unpaid and 
in full force. 

Said defendants also admit the recovery of a judgment 
ob on the 9th day of March, 1876, by Horace Tabor against the 
defendant, The Chie: ago & Pacifie Railroad Co., for $3,497.78, 

as in said cross-bill - irged. 

The said defendants, further answering, say that prior to the en- 
try of said last- ee judgment the said Chic ago & Pacific Rail- 
road Company, under its charter, authorized the construction of a 
railroad from the city of Chicago to the town of Savanna, on the 


e 
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Mississippi river, a distance of about one hundred and fifty miles, 
had partially constructed about eighty-eight miles of s aid line of 
road, and had partially equipped the same; that for the purpose 
of providing and procuring means for the construction and equip- 
ment of its said road said company duly executed a mortgage of 
all its property and franchises to secure the payment of its bonds 
to the amount of two million dollars, with interest thereon, payable 
semi-annually. 

That on or about the Ist day of April, 1575, said company de- 
faulted in the payment of its interest then maturing on said bonds 
(all having been issued by said company and then outstanding), 
and said default continuing, the holders thereof, on the — day of 
, 1876, filed in this court their certain bill of foreclosure of said 
mortgage. 

That on the 27th dav of May, 1876, this court, by its decree en- 

tered in said cause, appointed a receiver of all the railro: ad, 
o7 property, and effects of the said Chicago & Pacific Railroad 

Company, with the usual powers of receivers, and that said 
receiver, under the orders and decrees of said court, took possession, 
control, and charge of all said property, and so continued until 
about the Ist day of June, 1880, when the said receiver, after a sale 
of all of said property under a final decree entered in said foreclos- 
ure cause, was discharged from his said trust. 

And the said defendants, further answering, say that if the said 
Tabor judgment became a lien upon the property of the said Chi- 
cago & Pacific Railroad Co., as charged in said cross-bill, said lien 
was subordinate to the lienof said mortgage : and bondsand of other 
judgment liens that were at said date paramount to lien of said 
judgment, which said prior liens greatly exceeded the full value of 
all the said property and franchises of said ( ‘hicago & Pacific Rail- 
road Co. 

And the said defendants further say that said Chicago & Pacific 
Railroad Co. at the date of said judgment had no property subject 
to execution; that it was then and ever since has been and is now 
insolvent. : 

The said defendants, further answering, say that the final decree 
was entered in said foreclosure cause for the principal and interest 


‘due on said mortgage bonds on the 12th day of February, A. D. 


1879, and that the property and franchises were sold in pur- 
o8 suance of the terms of said decree, on or about the 12th day 

of April, 1879, for less than one million dollars, said sum 
being more than five hundred thousand dollars less than the amount 
of said decree, for which said balance deficiency decrees were entered 
by this court in favor of the holders of said mortgage bonds. 

And the said defendants admit the pretended sale of said prop- 
erty by the United States marsha: for the northern district of 
Illinois and the attempted redemption thereof by the said bank, 
as charged in said cross-bill, but the said defendants say that said 
sale and redemption were without authority of law and were there- 
fore each wholly void. 


And the said defendants, further answering, say that they have 
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no knowledge of the purchase of said certificate of sale by the said 
Alexander Mitchell, as charged in said cross-bill, but the said defend- 
ants deny that said purchase, if made as charged, was in the inter- 
est of said Chicago & Pacific Railroad Co. or that said company was 
benefited thereby or had any interest therein. 


And the said defendants, further answering, admit the execution 
and delivery of a lease of all the property of said Chicago & Pacific 
Railroad Co. to the said Chicago, Milwaukee and St. Paul Railway 
Co. and of a trust deed to the Farmers’ Loan & Trust Company to 
secure an issuc of three millions of bonds now outstanding, said 
lease ail trust deed bearing date and were executed and 
delivered April 2nd, A. D. 1880; and the said defendants 
deny that the lien of said trust deed and lease are junior to 
the lien of said complainant’s said judgment, but, on the contrary, 
the said defendants charge the fact to be that the lien of both said 
trust deed and lease are paramount to the lien of said judgment of 
said complainant. 


9 


-_ 
Oe 


These defendants, further answering, deny that complainant is 
entitled to the relief or any part thereof in said cross-bill demanded, | 
and pray to be disinissed with reasonable costs and charges. 


THE CHICAGO & PACIFIC RAILROAD 
COMPANY AnpD | 
THE CHICAGO, MILWAUKEE «& ST. 

PAUL RAILWAY COMPANY, 
By E. WALKER, Sol’r. 


Endorsed: Filed Apr. 27, 1885. Win. H. Bradley, clerk. 


60 Afterwards, to wit, on the sixteenth day of May, 1883, 

came ‘The Third National Bank of Chicago, by its solicitors, 
and filed in said clerk’s office its replication to the answer of the 
The Chicago and Pacific Railroad Company and the Chicago, .Mil- 
waukee and St. Paul Railway Company in said entitled cause; which 
said replication is in the words and figures following, to wit: 


THE THIRD NATIONAL BANK OF CHICAGO. 


Replication. 


UNITED STATES OF AMERICA, .. 
Northern District of Illinois, _ 


Circuit Court of the United States for the or District of 


Hlinoia. 
| THe TuHirpD NATIONAL BANK OF CHICAGO, Com- ) 
plainant, 
vs. 


THE CuHicaGo AND PacriFic RAILROAD COMPANY 
The Chicago, Milwaukee and St. Paul Railway 
Company, and The Farmers’ Loan and Trust 
Company, Defendants. 


-In Chancery. 


The replication of The Third National Bank of Chicago, complain- 
ant, to the joint & several answer of said defendants, The Chicago 
and Pacific Railroad Company and The Chicago, Milwaukee and 
St. Paul Railway Company. 


This repliant, saving and reserving to itself now and at all times 
| hereafter all and all manner of benefit and advantage of ex- 
G1 ception which may be had or taken to the manifold insufti- 
z= ciencies of the said answer of the said defendants, for replica- 
tion thereunto says that it will ever maintain and prove its above 
cross-bill of complaint to be true, certain, and sufficient in the law 
to be answered unto, and that the said answer of the said defendants 
is uncertain, untrue, and insufficient to be replied unto by this repli- 
ant, without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in the law to be replied 
unto and not herein and hereby well and sufficiently replied unto, 
confessed and avoided, traversed or denied, is true; all which mat- 
ters and things this repliant is ready to aver, maintain, and prove 
as this honorable court shall direct, and humbly prays as in and by 
its said bill it has already prayed. 


THIRD NATL BANK OF CHICAGO, 
By H. W. JACKSON, Its Receiver. 


LYMAN & JACKSON, Sol’rs. 


Endorsed: Filed May 16,1883. Wen. H. Bradley, clerk. 


62 Afterwards, to wit, on the . ao day of June, 1884, 

came Henry W. Bishop, one of the masters in chancery of 
said court, and filed in said clerk’s office his report in said entitled 
cause ; which said report, together with the testimony and exhibits 
thereto attached, are in the words and figures following, to wit: 
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In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


THe CHicaGo AND Pacrric RAILROAD COMPANY |) 
and Chicago, Milwaukee and St. Paul Rail- 
way Company, Complainants, 


US. >Gen. No. 18112. 

Ture Turrp NATIONAL BANK OF CHICAGO and | 
H. W. Jackson, Receiver of the Third Na- - 
tional Bank of Chicago, Defendants. ' bs 4s 


Master’s Report of Testimony. 


To the honorable judges of said court: 
In pursuance of an order referring the above-entitled cause for 


= the purpose of taking testimony and reporting the same to the court, I 
hereby report that I was,on the twenty-eighth day of February, 
63 A. D. 1884, and also on the twenty-second day of April, A. D. 


1884, attended by Edwin Walker, Esquire, of counsel for the 
Chicago and Pacific Railroad Company; by H. W. Jackson, Esquire, 
receiver of Third National Bank of Chicago, and John H. Thomp- 
son, Esquire, of counsel for H. W. Jackson, receiver, and for the 
Third National Bank of Chicago; that on said days the testimony of 
said Edwin Walker, he having been duly sworn, was taken, and is 
herewith reported, together with the exhibits offered in evidence 
before me in said cause in connection with said testimony. 

All of which is respectfully submitted. 
H. W. BISHOP, 
Master in Chancery of the Circuit Court of the United 
States for the Northern District of Illinois. 


Dated June 26th, A. D. 1884. 


oe 


64 General No. 18112. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


THE CHICAGO AND Pactric RAILROAD COMPANY ) 
and Chicago, Milwaukee and St. Paul Railway 
Company, Complainant-, 

Us. 

THe Tuirp NATIONAL BANK oF CuHrIcaco and H. 
W. Jackson, Receiver of the said Third National 
Bank of Chicago, Defendants. 


In Chancery. 
Bill and Cross- 
. Bill of the 
Third Na- 
tional Bank 
of Chicago. 


MT, on 


a 
Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 28th day of February, A. D. 1884. 


iy % ee 


Present: Edwin Walker, Esqr., of counsel for the Chicago and 
Pacific Railroad Company ; H. W. Jackson, Esqr., receiver of Third 
> . = —™ . ry ~ » 
National Bank of Chicago, and John H.Thompson, Esqr., of coun- 


oo 
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THIRD 


sel for H. W. Jackson, receiver, and for the Third National Bank 
of Chicago. 


EpwWIN WALKER, a witness on behalf of the Chicago & Pacific R. 
Road Company, being first duly sworn, deposes and says as fol- 
lows 


65 { was elected president of the Chicago & Pacific Railroad 
Company in the latter part of the year 1879 or prior to the year 
1880, and I was also familiar with the litigation in the case of Blair 
and others against The Chicago & Pacific Railroad, which resulted in 
a decree of foreclosure of the mortgage, as stated in the cross-bill and 
answer. The property was sold for a little more than $900,000 at 
the public sale by the master in chancery, and the total indebted- 
ness of the company at that time amounted to certainly more than 
twice the amount the property sold for. lor the purpose of rais- 
ing a sufficient amount of money to redeem the property from sale 
a new mortgage was executed and bonds to the amount of $5,000,000 
were issued under the mortgage. A lease was also executed by the 
Chicago & Pacific Railroad Company to the Chicago, Milwaukee & 
St. Paul Railroad Company, as stated in the original bill. The 
property was redeemed early in April by the payment to Blair, who 
was the purchaser, of the amount of his bid, together with!the stat- 
utory interest, as required by the statute in case of redemption. 
The $3,000,000 first-mortgage bonds issued under the mortgage in 
1880 were sold at a little less than their par value. I think they were 
sold at about 97 or 973 on a dollar. The lease at that time had been 
executed and the mortgage was alsoexecuted by the Chicago & 

66 Pacific Railroad Company and the Chicago, Milwaukee & St. 
Paul Railroad Company,as lessee, both joining i in the mortgage 

as grantors, and the bonds were also executed by both companies. 
The road at that time was partially constructed, and only partially con- 
structed from Chicago to a point beyond Elgin, in the neighborhood 
of Byron or Davis Junction, about 86 miles in length. During the 
years 1880 and 1881 the road was completed tu the Mississippi river, 
the entire length laid with steel rails, and the road generally put 
in first-class condition. I don’t remember the exact amount of roll- 
ing stock sold with the road at the time of the master’s sale, but it 
was an amount insufficient at the time for the prosecution of busi- 
ness, and additional rolling stock was purchased. In Chicago the 
Chicago & Pacific Railroad Company had acquired but a small 
amount of property for terminal facilities, and afterwards additional 
property was purchased by the lessee, the title taken in the Chicago 
& Pacific Railroad Company. The whole amount of the $3,000,000 
bonds has been expended in the completion of the road, construc- 
tion of a bridge across the Mississippi river, and in the purchase of 
rolling stock and terminal facilities. Very much of the right of 
ray of the Chicago & Pacific Company at the time of the sale was 
held under contract and had not been paid for. All these 

67 claims have been paid by the lessee since it has been in pos- 
session of the property. It is now in possession of the prop- 
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erty under the lease, and has performed all the covenants and con- 
ditions of the lease from the time of its execution until the present 
time. 

The Chicago & Pacific Railroad Company is not in the receipt of 
any earnings or any income of any kind orcharacter. It has no 
property of any kind other than the property conveyed to the 
trustees under the mortgage of 1880, the possession of which has 
been in the Chicago, Milwaukee and St. Paul under the lease. I 
know of no property whatever of the Chicago & Pacific Railroad 
Company that is subject to execution, or of any moneys or assets of 
any kind or character. In behalf of the defendants in cross-bill I 
offer to pay the full amount due upon the Tabor judgment referred 
to in the answer of the Third Nat. Bank and in its cross-bill. The 
judgment referred to is the judgment of Horace Tabor against the 
cross-defendants, The Chicago & Pacific Railroad Company, entered 
on the 9th dav of March, 1876, for $3,499.73, principal, interest 
and costs. ; | 


Cross-examination reserved. 


68 In the Cireuit Court of the United States for the Northern 
District of Illinois. 


THIRD NATIONAL BANK OF CHICAGO, Complainant, 
| v8. : In Chancery. 
Cuicaco & Pactric R. R. Co. et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, the 22 day of April, A. D. 1884. 


Present: Messrs. Thompson and Jackson, for complainant. 


Epwin WALKER, a witness on behalf of the —, being first duly 
sworn, was examined in chief by Mr. Jackson, and deposes and says 
as follows: 


©. Have you a copy of the resolutions passed by the Chicago & 
Pacific Railroad Company authorizing the making of a new mort- 
gage of the Chicago & Pacific Railway Company to the Chicago, 
Milwaukee & St. Paul, and also the execution of a lease by the Chi- 
cago & Pacific to the Chicago, Milwaukee & St. Paul ? 
A. I have. 
Q. State when those resolutions were passed. 
A. I think they were passed about the first of April, 1880. I will 
state, in this connection, that a meeting of the stockholders of 
69 the Chicago & Pacific was called atthe office at Chicago, and 
notice was given by publication, as required by the statute, 
and nearly all the stock was represented at the meeting. About 7% 
of the stockholders voted in favor of the resolutions authorizing the 
lease and mortgage, and there was a small portion of the stockhold- 
ers that voted against it—less than ;,. The meeting was held sev- 
eral days before the mortgage and lease were finally executed—a 


a 
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few days before. It was in the last of March or the first of April 
that the meeting was held. 
Q. Will you offer those resolutions in evidence in this case? 
A. Yes. 
Tam Py 


Paper hereto attached, marked “ Exhibit A.” 


Q. Are you acquainted with Alexander Mitchell ? 

A. Yes. 

Q. What position, if any, does he occupy in the Milwaukee and 
St. Paul Railway Company ? 

A. He is president. 

Q. How long has he been president ? 

A. Several years; I don’t remember how long. 

Q. Prior to 1880? 

A. Yes. 

(. He is still president ? 

A. Still president. 

Q. Can you state the value to-day of the property or assets of the 

Chicago & Pacific Railway Company ? 
70 A. | cannot state its present value. Its value has been 
very largely increased since the execution of the lease and 

mortgage by the extension of the road, the building of the bridge 
across the Mississippi river, and its connection with the Iowa lines 
of the Chicago, Milwaukee & St. Paul. It now forms a part of the 
through line between Omaha and Chicago. I could state what I 
thought its value was at the time of the execution of the lease if 


~ you wish. 


Q. Can you state about what to-day is the value of the franchise 
of the Chicago & Pacific Railway Company ? 

A. What do you mean by franchise—the right to be a corpora- 
tion ? 

Q. Yes. 

A. I don’t think it has any practical value at all, disconnected 
from the property of the company, as you can organize under the 
statute for four or five dollars a company having the same franchise. 

Q. The Chicago & Pacific Railway Company is organized under 
a special charter is it not ? 

A. It 1s. 

Q. Can you state what has been the net earnings of the Chicago 
& Pacific Railway Company since the execution of the lease to the 
Chicago, Milwaukee & St. Paul and the execution of the mortgage 
by it & and the Chicago, Milwaukee & St. Paul Railroad Company 

to the present time? 
71 A. Icouldnot. I donot think tle earnings of that division 
of the road have been kept separate at all. I am sure that 
the earnings of the Chicago & Pacific line itself have not. 

Q. Can you state how much the bonds of the Chicago & Pacific 
Railway Company and the Chicago, Milwaukee & St. Paul Railroad 
Company secured by the mortgage referred to in the bill in this 
case are worth to-day ? 
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A. I think those bonds are selling in the market at 105 or 106. 

Q. Has all the interest which has matured on the bonds been paid? 

A. Yes; I so understand. 

Q. Can you furnish or have furnished a detailed statement of the 
manner in which the $3,000,000 raised by the bonds and mortgage 
referred to has been expended ? 

A. I don’t know whether I could obtain that statement or not. I 
think it would be very difficult to furnish a detailed statement, for 
the reason that the entire track of the road between Chicago and 
Byron has been practically relaid; a good deal of money has been 
paid out to procure title to the right of way; also, there has been 
paid out a large amount of money for fencing and for improve- 
ments of the grade 
building -of new station-houses and repairing the track generally. 

The road at the time of the sale and at the time of the exe- 
72 cution of the lease,asa matter of fact, was not more than half 

built, so that it had to be rebuilt. Then.in addition to that, 
they extended the line from Byron to the Mississippi river and built 
a bridge across the river, and the proceeds of the bonds went into 
all that. I don’t think it would be possible for me to show in detail 
how the money was expended. 

Q. Is there any one of the employees of the Chicago & Pacific or 
the Chicago, Milwaukee & St. Paul who could furnish a detailed 
statement ? 

A. I could not tell you that now. I could ascertain; the books 
are all kept at Milwaukee. I never examined the books. | 

Q. Was there any portion of the $3,000,000 used in redeeming 
from the sale under the Blair mortgage referred to in the original 
bill ? 

A. The entire amount paid for the redemption of the property 
from the sale under the Blair foreclosure was paid out of the pro- 
ceeds of the bonds in this way: The Chicago, Milwaukee & St. Paul 
Company advanced the money to make that redemption ; the re- 
demption was made after the execution of the lease and mortgage 
under these resolutions. The advance was made by the Milwaukee 
& St. Paul Company, and they were repaid out of these bonds—the 
proceeds resulting from the sale of the bonds. Then, in addition to 

that, they [there] were paid out a large amount of money to 
73 various bondholders to satisfy deficiency decrees that were en- 

tered in the Blair case in favor of the holders of these bonds. 
Among others, we had to pay abeut $80,000 to the holders of the bonds 
that were hypothecated with the Third National Bank as security for 
this loan. 

Q. Are the earnings of the Chicago & Pacific Railroad Company 
and the earnings of the Chicago & Milwaukee & St. Paul R. R. 
Company kept distinct ? 

A. They are not—at least I understand they are not. There is 
no reason why they should be kept separate that I am aware of. 

Q. What is done with the earnings of the Chicago & Pacific Rail- 
road Company ? 


that is, by cutting out steep grades—and in 
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A. They go into the general treasury of the Milwaukee «& St- 
Paul Company. 

I was asked if Mr. Alexander Mitchell was president of the Chi- 
cago, Milwaukee & St. Paul Company. As president of that com- 
pany he did not redeem the.property from Albert Keep, who had 
purchased it at marshal’s sale at a prior date, as referred to in the 
cross-bill, nor did I, as attorney of the Chicago, Milwaukee & St. Paul, 
receive the money from the marshal that was paid him for the pur- 
pose of redeeming by the Third National Bank. 

@. You were the attorney, however, of the Milwaukee & St. Paul 

Company at that time? 
74 A. I am one of the attorneys. 
(. And was at that time? 
A. Yes. 


Mr. Jackson: I now introduce in evidence the marshal’s certifi- 
cate of sale to Albert Keep, and the assignment by Albert Keep and 
the receipt of Alexander Mitchell, by Ik. Walker, attorney, of 
$5,304.20 of the United States marshal. 

A copy of which is hereto attached. 

Also marshal’s certificate of redemption of the Third National 
Bank of Chicago in the case of Horace Tabor vs. Thomas 8. Dobbins 
et al. 

A copy of which is hereto attached. 

Also the execution in the case of The Third National Bank of 
Chicago vs. The Chicago & Pacific Railroad Company, with the er- 
dorsement thereon made by the United States marshal. 


~] 


on 


Iexnipit A. 
Dep. of Walker. 


Whereas the Chicago & Pacific Railroad Company, in the con- 
struction of its said railway and partially equipping the same and 
procuring the right of way thereto, incurred debts to divers persons, 
amounting in the aggregate to upwards of two million dollars, which 
said debts or the greater portion thereof are now outstanding and 
unpaid and are past due, and the said party of the first part is un- 
able to pay and satisfy the same; and 

Whereas the said company, for the purpose of raising money to 
pay said indebtedness and to construct said railway, did, on or about 
the first day of October, A. D. 1872, make and execute, under the seal 
of said company, its negotiable bonds, in sums of one thousand dol- 
lars each, to the amount in all of three millions of dollars, and did 
at the same time make and execute a mortgage deed of trust of its 
said railway, together with all and singular its property of every de- 
scription, to the New York State Loan and Trust Company of the 
City of New York, as trustee,in the usual form of mo: ‘age deeds of 
trust made by railway companies to secure said bonds, and caused 
the same to be duly recorded in the several counties through which 
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said railway was constructed or to be constructed, so as to make the 
same a lien thereon; and 
76 Whereas said bonds were afterwards, to the amount of two 
million dollars, pledged and hypothecated by said company 
to divers persons as security of a portion of the notes given for the 
aforesaid indebtedness of said company and for the purchase of iron 
and other materials for the construction of said road and loans of 
money as collateral security for said indebtedness, which said par- 
ties have caused the said mortgage deed of trust to be foreclosed by 
a suit in chancery instituted by John I. Blair e¢ al., for the benefit 
of all parties so holding said bonds, in the circuit court of the United 
States for the northern district of []linois, in which court a decree 
was entered on the 12th day of February, A. D. 1879, fixing the 
amount due several holders of said bonds and directing that said 
railway should be sold, under and in pursuance of said decree, by one 
of the masters of said court, in pursuance of the rules and practice 
there, subject to the right of redemption by said party of the first 
part for one year from and after the date of said sale; and 
Whereas afterwards, to wit,on the first day of May,in the year of 
our Lord one thousand eight hundred and seventy-nine, Henry W. 
Bishop, one of the masters of said court, charged with the execution 
of said decree, did, in pursuance of public notice theretofore given, in 
the city of Chicago, sell at public auction the said railway, to- 
77 gether with all its franchises, appurtenances, and property con- 
tained in said mortgage in pursuance of said decree, and the 
same was purchased at said sale by John I. Blair, Edward P. Hatfield, 
Junior, and William Bayard Cutting for the sum of nine hundred 
and sixteen thousand one hundred dollars; and 
Whereas certain other parties to.whom the said company was so 
as aforesaid indebted have prosecuted their several demands in the 
uperior and circuit courts of Cook county and other courts of the 
State of I[llinois, and have procured divers judgments thereon, 
which now remain unpaid and unsatisfied of record and are a lien 
upon the property of the said party of the first part, and other of 
said demands still remain unliquidated; and 
Whereas the Chicago, Milwaukee & St. Paul Railway Company, 
at the request of this company, now proposes to aid the party of the 
first part in procuring a sufficient sum of money to redeem said 
property from the aforesaid sale and to protect said property from 
all the aforesaid valid judgment liens, and also to extend and con- 
struct the road of this company to the Mississippi river; also to se- 
cure all proper and necessary terminal facilities and depots and 
grounds alon:: the line; also to relay that part of the road already 
constructed wiih steel rails, and to fully equip said road with all 
necessary rolling stock, so as to make the entire line a first- 
78 class railroad in all respects, the entire or aggregate cost of 
which is estimated at three millions of dollars, for which 
said sum the said company, by their proper officers, propose to exe- 
cute their joint and several bonds of one thousand dollars each, 
bearing date the second day of April, 1880, and becoming due and 
payable on the Ist day of January, A. D. 1910, bearing interest at 
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six per cent. per annum, payable semi-annually, viz., on the first 
davs of January and July of each year, at the office of agency or the 
party of the second part, in the city of New York, which said bonds 
are to be secured bya trust deed or mortgage, of even date with said 
bonds, of all the railroad, franchises, and other property of the party 
of the first part to the Farmers’ Loan and Trust Company of the 
City of New York; and : 

Whereas the said Chicago, Milwaukee and St. Paul Railway 
Company proposes to take up, pay, cancel, and satisfy all of said 
bonds at their maturity and to meet, pay, and satisfy all the accru- 
ing interest on said bonds as the same shall become due and pay- 
able, according to the tenor thereof, and forever save this company 
harmless therefrom ; and also to pay all taxes, charges, assessments 
imposed or assessed or which may be hereafter imposed or assessed 
upon the property or premises of the Chicago and Pacific Railroad 

Company ; and 3 
79 Whereas the said Chicago and Pacific Railroad Company 

has no means.or resources out of which the necessary amount 
of money can be realized or provided for the redemption of its 
property and franchises from said sale under said decree and for the 
discharge of said judgment liens and completion of its said railroad, 
as hereinbefore recited, and no pecuniary credit or ability to pro- 
vide for the same, except by the aforesaid lease to the said Chicago, 
Milwaukee and St. Paul Railway Company and the execution of 
said mortgage or trust deed, together with the bonds, to be secured 
thereby as hereinbefore recited : 

Now, therefore, be it resolved, That the Chicago & Pacifie Rail- 
road Company, in consideration of the premises, shall grant, de- 
vise, and lease unto the Chicago, Milwaukee & St. Paul Railway 
Company all and singular the railroad now owned by this company 
and commonly known as the Chicago & Pacific railroad, extending 
from a point near Chicago avenue, in the city of Chicago, in a 
westerly direction, by the way of Elgin and Byron, to a junction 
with the Racine and Southwestern Division of the Chicago, Mil- 
waukee & St. Paul railway, at Freeport ; also at or near Lanark, and 
from thence to the Mississippi river, including in the premises 

hereby demised all the railroads, railways, ways, and rights 
SO of way, and all the depot grounds and other !ands, and all 

the tracks, bridges, viaducts, culverts, fences, and other struct- 
ures, and all the depots, station-houses, engine-houses, freight-houses, 
wood-houses, and other buildings, and all the machine shops and 
other shops appertaining to the said Chicago & Pacific railroad and 
now owned by the said company, and including also all locomotives, 
tenders, passengers, baggage, freight, and other cars, and all other 
rolling stock and equipments belonging to the said company, and 
also all toolsand machinery, boats, and transfer equipment, supplies, 
and property of every name and nature belonging to said company 
from the — day of _ A. D. 1880, for and during the full term 
of nine hundred and ninety-nine years thence next ensuing, and 
fully to be completed and ended, with proper covenants on the part 
of said Chicago, Milwaukee & St. Paul Railroad Company to keep 
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and hold said Chicago & Pacific Company free and harmless from 
all loss and damage on account of the bonds and mortgage herein- 
before referred to, and from all taxes or assessments that may be 
levied upon or assessed against said property during the continu- 
ance of said lease, and for the proper preservation and restoration 
of said property. 
And be it further resolved, That if said Chicago, Milwaukee & 
St. Paul Railroad Company shall accept said lease and duly 
8] execute the same that this company will execute with the 
said Chicago, Milwaukee & St. Paul Railroad Company the 
joint and several bonds of said company to the amount of three 
millions of dollars, payable thirty years from the date thereof, with 
six per cent. interest, payable sem1- -annually, and for the purpose of 
securing the payment of said bonds will join said Chicago, Mil- 
waukee & St. Paul Railway Company in a mortgage of all the prop- 
erty hereby authorized to be leased to the Farmers’ Loan & Trust 
Company of New York, as trustee, in the usual form and with the 
usual covenants of said railway mortgages. 

And be it further resolved, That the president and secretary of 
this company be, and they are hereby, authorized to execute for and 
in the name of this company the lease, bonds, and mortgage here- 
inbefore recited and deliver the same for the purposes aforesaid. 


82 Marshal’s Certificate of Sale. 


This will certify that by virtue of a writ of flert facias, issued out 
of the circuit court of the United States for the nortlrern district of 
Illinois, on the second day of June, A. D. 1881, upon a judgment 
rendered in said court on the ninth day of March, A. D. 1876, for 
the sum of three thousand four hundred and ninety-nine ;)3; dol- 
lars dumages and twenty-seven ;5, dollars costs of suit in a cause 
wherein Horace Tabor was plaintiff and Thomas 8. Dobbins, George 
S. Bowen, John 8S. Wilcox, and The Chicago and Pacific Railroad 
Company, defendants, I levied upon the hereinafter-described real 
estate situate, lving, and being in the counties hereinafter named, 
in the State of Illinois, as the property of the above-named defend- 
ants; that I thereupon advertised the same for sale by posting ad- 
vertisements in three of the most public places in the county of 
Cook, in the State of Illinois, and by publication in a newspaper 
published in said county, in said State, for three successive weeks 
previous to the day of sale,as required by law and the rules of said 
court; that on the twenty-fifth day of June, A. D.1881, at the hour 
of eleven o’clock a. m. of said day, at the north door of the United 

States custom-house, in the city of Chicago, at Chicago, in 
83 the county aforesaid, the time and place mentioned in said 

advertisement, I proceeded to offer the hereinafter-described 
property for sale at public vendue, in separate parcels, to the highest 
and best bidder for cash, and receiving no bids for the same when 
so offered separately, I then offered the whole of said property for 
sale together, and Albert Keep, being the highest and best bidder 
therefor when the same was so offered for sale, became the purchaser 
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of the following-described property, to wit: All and singular the 
railroad of the Chicago and Pacific Railroad Company as the same 
is now surveyed, layed, and constructed, and located in the counties 
of Cook, Du Page, Kane, De Kalb, Ogle, and Carroll, in the State 
of Illinois, including the road-bed, stations or station-houses, depot 
grounds, rails, ties, feces, bridges, viaducts, and culverts, and all 
other buildings and structures, as well as engine-houses, machine, 
and other shops used in connection with said railway— 

All being in the State and northern district of Illinois, for the 
sum of four thousand eight hundred and twenty-two dollars. 

I further certify that unless said premises shall be redeemed from 
said sale within fifteen months from thu date hereof, according to 
law, the said Albert Keep will be entitled to a deed of the property 
so purchased by him. 

Given under my hand this 25th day of June, A. D. i881. 

84 A. M. JONES, 
U. 8. Marshal, Northern District of Lllinois, 
By L. O. GILMAN, Deputy. 


For and in consideration of the sum of five thousand two hundred 
and seven déllars and seventy-six cents ($5,206.76) I hereby assign 
and transfer this certificate of sale to Alexander Mitchell, of Mil- 


-waukee, in the State of Wisconsin. 


Witness my hand and seal this twenty-fourth aay of June, A. D. 
1882. 
[SEAL. | ALBERT KEEP. 


$5,304.20. Received from A. M. Jones, as marshal, five thousand 
three hundred and four ;*,9; dollars, amount received for redemption 
in above case of Horace ‘labor vs. Thomas 8. Dobbins, George S. 
Bowen, John 8. Wilcox,and The Chicago and Pacific Railroad Com- 
pany. 
ALEXANDER MITCHELL, 
By E. WALKER, Ailt’y. 


(On back of foregoing document is the following :) 
' Marshal’s certificate of sale to Albert Keep. Horace Tabor vs. 
Thomas 8S. Dobbins e al. Redeemed Sept. 25, 82. Marshal’s costs, 
$92.52; paid July 16, 1881. 


85 Certificate of Redemption. 


UNITED STATES OF AMERICA, \ iis 
Northern District of Illinois, J ~~’ 


I, A. M. Jones, marshal of the United States for said northern dis- 
trict of Illinois,do hereby certify that the Third National Bank of 
Chicago has this day, by the payment to me of the sum of five thou- 
sand three hundred and four ($5,504.20) dollars and twenty cents, re- 
deemed the following-described land, to wit: All and singular the 
railroad of the “Chicago and Pacific Railroad Company” as the 
same is now surveyed, layed out, constructed, and located in the 
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counties of Cook, Du Page, Kane, De Kalb, Ogle, and Carroll, in the 
State of Illinois, including the road-bed, stations or station-houses, 
depot grounds, rails, ties, fences, bridges, viaducts, and culverts, all 
other buildings and structures, as well as engine-houses, machine and 
other shops used in connection with said railway, all being in the 
State and northern district of Illinois, from a sale made by me, as 
such marshal, on the twenty-fifth day of June, A. D. 1881, under and 
by virtue of a pluries writ of fiert facias issued out of the circuit court 
of the United States for said northern district of I]linois upon a judg- 
ment rendered in said court on the ninth day of March, A. D. 
86 1876, in the March term of the said court for the year last above 
mentioned, in favor of Horace Tabor and against Thomas 
S. Dobbins, George S. Bowen, John 8S. Wilcox, and The Chicago and 
Pacific Railroad Company, said sum being the amount of the pur- 
chase-money paid for said lands at said sale, together with interest 
thereon from the date of said sale at the rate of 8 per cent. per an- 
num. 
Witness my hand, at Chicago, in said district, this 25th day of Sep- 
tember, A. D. 1882. 
A. M. JONES, 
U.S. Marshal, 
gy 8. C. HAYES, Deputy. 


(On back of above document appears the following :) 

Marshal’s certificate of redemption. To the Third National Bank 
of Chicago. Horace Tabor vs. Thomas 8. Dobbins et al. Amount 
paid, $5,804.20. Execution No. 69380. A.M. Jones, U. S. marshal, 
northern district of Illinois. State of Illinois,Cook county,ss: No. 
421,891. Recorded Sep. 25, A. D. 1882, 3 o’clock p. m., Book 1264 
of Records, page 151. Jas. W. Brockway, recorder. 


87 UNITED STATES OF AMERICA, 
Northern District of Illinois: 


The United States of America to the marshal of the northern dis- 
trict of Illinois, Greeting: 


We command you that of the goods and chattels, lands and tene- 
ments, of The Chicago and Pacific Railway Company, defendant, in 
your district you cause to be made the sum of thirty-six thousand 
two hundred dollars and ninety-six cents, which the Third National 
Bank of Chicago lately, to wit,on the third day of April, A. D. 1882, 
in our circuit court of the United States for the northern district of 
[llinois, before the judges thereof, at Chicago, in the district afore- 
said, recovered against the said defendant for damages which said 
plaintiff had sustained, as well by the occasion of the non-perform- 
ance of certain promises and undertakings in that behalf and for its 
costs and charges by it about its suitin this behalf expended, whereof 
said defendant is convicted, as appears to us of record. 

And have you that money at the clerk’s office of our said court in 
ninety days from tbe date hereof to render to the said plaintiff for 
its damages and costs aforesaid; and have you there also this writ. 
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Witness the Hon. Morrison R. Waite, Chief Justice of the 
88 Supreme Court of the United States of America, at Chicago 

aforesaid, this fifteenth day of July, in the year of our Lord 
[SEAL.] one thousand eight hundred and eighty-two, and of our 

Independence the one hundred and seventh. 


f WM. H. BRADLEY, Clerk. 


Ree’d July 15, A. D. 1882, 4.25 o’clock p. m. 
A. M. JONES, 
— U.S. Marshal, 
By 8S. C. HAYES, Deputy. 


By virtue of the within writ I have, this 25th day of September, 
A. D. 1882, levied upon the following-described property, to wit, all 
and singular the railroad of the Chicago and Pacific Railroad Com- 
pany as the same is now surveyed, layed out, constructed, and 
located in the counties of Cook, Du Page, Kane, De Kalb, Ogle, and 
Carroll, in the State of Illinois, including the road-bed, station- or 
station-houses, depot grounds, rails, ties, fences, bridges, viaducts, and 
culverts, and all other buildings and structures, as well as engine- 
houses, machine and other shops used in connection with the said 
railway, all being in the State and northern district of Illinois, and 
as being the property of said defendant. 

A. M. JONES, | 
U.S. Marshal, 
By 8. C. HAYES, Deputy. 


89 [ hereby return this writ without sale of property wholly 
unsatisfied, having — enjoined from making the sale by the U 
S. cir. court. Oct. 24, ’82. 
A. M. JONES, 
U.S. Marshal, 
By 8. C. HAYES, Deputy 


Marshal’s fees, $33.18, paid by att’y. 


(On back of said document is the following :) 

#274. No. 7046. Circuit court of the United States, northern 
district of Illinois. Third National Bank of Chicago v. Chicago & 
Pacific Railroad Company. Fi. fa. 
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ee a ee oO ele ae rn $36,200 96 
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Judgment rendered April 3, A. D. 1882. Wm. H. Bradley, clerk. 
Filed August 16, A. D. 18838. Wm. H. Bradley, clerk. Lyman & 
Jackson, plaintiff’s att’y. 
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90 This indenture, made this second day of April, in the year 
of our Lord one thousand eight hundred and eighty, between 
the Chicago & Pacific Railroad Company,a corporation duly formed 
and organized under the laws of the State of Illinois, party of the 
first part, and the Chicago, Milwaukee & St. Paul Railway Com- 
pany, a corporation duly formed and organized under the laws of 
the State of Wisconsin, party of the second part, witnesseth: Whereas 
the party of the first part is the owner of a certain railway known 
as the Chicago & Pacific Railroad, extending from the city of Chi- 
cago in a westerly direction to Byron, on Rock river, in the State 
of Illinois, a distance of about eighty-eight miles, with the franchise 
to extend the same to a connection or connections with the railway 
of the Chicago, Milwaukee & St. Paul Railway Company, and thence 
to the Mississippi river; and 
Whereas the said party of the first part, in the construction of its 
said railway and partially equip-ing the same and procuring the 
right of way thereto, incurred debts to divers persons amounting In 
the aggregate to upwards of two million dollars, which said debts 
or the greater portion thereof are now outstanding and unpaid and 
past due and the said party of the first part is unable to pay and 
satisfy the same; and 
Whereas the said party of the first part, for the purpose of 
91 raising money to pay said indebtedness and to construct said 
railway, did,on or about the first day of October, A. D. 1872, 
make and execute, under the seal of said company, its negotiable 
bonds in sums of one thousand dollars each, to the amount in all of 
three millions of dollars, and did at the same time make and exe- 
cute a mortgage deed of trust of its said railway, together with all 
and singular ‘its property of every description, to the New York 
State Loan and Trust Company of the City of New York, as trustee, 
in the usual form of mortgage deed of trust made by railway com- 
panies, to secure said bonds, and caused the same to be duly recorded 
in the several counties through which said railway was constructed 
or to be constructed, so as to make the same a lien thereon; and 
Whereas said bonds were afterwards, to the amount of two million 
dollars, pledged and hypothec ated by said company to divers per- 
sons as security of a portion of the notes given for the aforesaid in- 
debtedness of said company and for the purchase of iron and other 
materials for the construction of said road and loans of money as 
collateral security for said indebtedness, which said parties have 
caused the said mortgage deed of trust to be foreclosed by a suit in 
chancery instituted by John I. Blair et al., for the benefit of all par- 
ties so holding said bonds, in the circuit — of the United 
92 States for the northern district of Illinois, in which court a 
decree was entered on the 12th day of I ‘ebruary, A. D. 1879, 
fixing the amount due said several holders of said bonds and di- 
recting that said railway should be sold under and in pursuance of 
said decree by one of the masters of said court, in pursuance of the 
rules and practice thereof, subject to the right of redemption by 
suid party of the first anid for one year from and after the date of 
said sale; and 
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Whereas, afterwards, to wit, on the first day of May, in the year 
of our Lord one thousand eight hundred and seventy-nine, Henry 
W. Bishop, one of the masters of said court, charged with the exe- 
cution of said decree, did, in pursuance of public notice, theretofore 
given, in the city of Chicago, sell at public auction the said railway, 
together with all its franchises, appurtenances, and property con- 
tained in said mortgage, in pursuance of said decree, and the same 
was purchased at said sale by John [. Blair, Edward P. Hatfield, 
Junior, and William Bayard Cutting for the sum of nine hundred 
and sixteen thousand one hundred dollars; and 

W hereas certain other parties to whom the said party of the second 
part was so as aforesaid indebted have prosecuted their several de- 

mands in the superior and circuit courts of Cook county and 
9S other courts of the State of Illinois,and have procured divers 

judgments thereon, which now remain unpaid and unsatis- 
fied of record and are a lien upon the property of the said party of 
the first part, and other of said demands still remain unliquidated ; 
and 

Whereas the said party of the second part, at the request of the 
said party of the first part, now proposes to aid the party of the first 
part in procuring a sufficient sum of money to redeem said prop- 
erty from the aforesaid sale and to protect said property from all the 
aforesaid valid judgment liens, and also to extend and construct the 
road of said party of the first part to the Mississippi river; also to 
secure all proper and necessary terminal facilities and depots and 
grounds along the line; also to relay that part of the road already 
constructed with steel rails and to fully equip said road with all 
necessary rolling stock so as to make the entire line a first-class 
railroad in all respects, the entire or aggregate cost of which is esti- 
mated at three millions of dollars, for which said sum the parties 
hereto, by their proper officers, propose to execute their joint and 
several bonds of one thousand dollars each, bearing date the second 
day of April, A. D. 1880, and becoming due and payable on the Ist 

day of January, A. D. 1910, bearing interest at six per cent. 
94 per annum, payable semi-annually, viz., on the first days of 

January and July of each year, at the office of agency or the 
party of the second part, in the city of New York, which said 
bonds are to be secured by a trust deed or mortgage of even date 
with said bonds, of all the railroad, franchises, and other property of 
the party. of the first part to the Farmers’ Loan and Trust Company 
of the City of New York; and : 

Whereas the said party of the second part, at the like request of 
the party of the first part, proposes to take up, pay, cancel, and sat- 
isfy all of said bonds at their maturity, and to meet, pay, and sat- 
isfy all the accruing interest on said bonds as the same shall become 
due and payable according to the tenor thereof, and forever save the 
said party of the first part harmless therefrom, and also to pay all 
taxes, charges, or assessments imposed or assessed or which may be 
hereafter imposed or assessed upon the property or premises of the 
party of the first part: 


44 THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY CO. VS. 


Now, therefore, this indenture witnesseth that the said party of 
the first part, for and in consideration of one dollar, to it in hand 
paid, and of the premises aforesaid, and of the agreement of the said 
party of the second part to well and truly perform the agreement 

hereinafter contained, to take up, pay, satisfy, and discharge 
95 and forever save the said party of the first part harmless 

from said bonds, has granted, demised, and leased, and by 
these presents does grant, demise, and lease, unto the said party of 
the second part all and singular the railroad or railway now owned 
by the said party of the first part and commonly known as the Chi- 
cago & Pacific railroad, extending from a point near Chicago ave- 
nue, in the city of Chicago, in a westerly direction, by the way of 
Elgin and Byron,to a junction with the Racine and Southwestern 
Division of the Chicago, Milwaukee and St. Paul railway at Free- 
port; also at or near Lanark, and from thence to the Mississippi 
river, including in the premises hereby demised all the railroads, 
railways, and rights of way, and all the depot grounds and other 
lands, and all the tracks, bridges, viaducts, culverts, fences, and other 
structures, and all the depots, station-houses, engine-houses, freight- 
houses, wood-houses, and other buildings, and all the machine shops 
and other shops appertaining to the said Chicago & Pacific railroad 
and now owned by the said party of the first part, and including 
also all locomotives, tenders, passengers, baggage, freight, and other 
ears, and all other rolling stock and equipments belonging to the 
said party of the first part, and also all tools and machinery, boats 

and transfer equipment, supplies, and property of every name 
96 and nature belonging to said party of the first part, and all 

rights, privileges, and franchises connected with or relating 
to said demised railway or to the construction, maintenance, use, or 
operation of the same; to have and to hold the said railways and 
premises, with the appurtenances, to the said party of the second 
part, its successors or assigns, from the second day of April, in the 
year one thousand eight hundred and eighty, for and during and 
until the full end of the term of nine hundred and ninety-nine 
years thence next ensuing and fully to be completed and ended, 
the said party of the second part, its successors and assigns, during 
all that time keeping and performing all and singular its covenants 
and agreements to keep and hold said party of the first part free 
and harmless from all lossand damage on account of the said bonds 
and mortgage so as aforesaid executed by the said parties of the 
first and second parts to the said Farmers’ Loan and Trust Com- 
pany as follows: 

Article I. The said party of the second part, in consideration of 
the said demise and lease so as aforesaid made by the said party 
of the first part, hereby covenants and agrees that it will take up, 
pay, cancel, satisfy,and discharge the said three thousand bonds of 

one thousand dollars each at maturity thereof, and will pay, 
97 cancel, and discharge each and every of the coupons or 
interest warrants attached tothesaid bonds and each of them 
as the same shall become due and payable,so as aforesaid to be 
made and issued to the parties of the first and second parts, and will 
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during the continuance of this lease at all times save the said party 
of the first part free and harmless therefrom and from the mortgage 
so as aforesaid to be executed by the said parties of the first and 
second parts tothe Farmers’ Loan and Trust Company on the second 
day of April, 1880. 

Article II. The said party of the second part further agrees that 
it will at its own, proper cost and expense, operate and run the said 
demised railway at all times during the said term in the same man- 
ner as the said party of the first part, as the owner thereof, is now 
or shall or may at anytime hereafter be required by law to do, and 
the said party of the second part shall and will, at its own proper 
cost and expense, preserve and keep the railway and premises hereby 
demised and every part of the same in thorough repair, working 
order, and condition and supplied with rolling stock and equipment, 
so that the business of the said demised railway shall be preserved, 
encouraged, and developed ; and the party of the second part hereby 

promises and agrees that it will, at its own proper cost and 
98 expense, from time to time and whenever needed during the 

term, aforesaid do or cause to be done to and upon the said 
demised railway and premises any and all repairs, replacements, 
and renewals, and that it will pay and satisfy all taxes that may be 
levied upon said premises, either by the State or National Govern- 
ment. 

Article III. The said party of the second part hereby covenants, 
— promises, and agrees to and with said party of the first part that at the 

end of said term, or other sooner determination of this said lease, the 
said party of the second part shall redeliver and surrender up to 
the party of the first part, its successors or assigns, the said demised 
railway and premises in as good order and condition as the same 
shall be delivered to the said party of the second part under this 
lease, and with such additions, betterments, and improvements as 
shall have been made ‘thereto ; also all the rolling stock, equipment, 
and other property delivered under this lease in as good order and 
condition as reasonable use and wear thereof, proper repairs and 
replacements thereof being made from time to time, will permit, or 
rolling stock, equipment, and other similar property equal in value 
thereto. 

Article IV. And the said party of the first part hereby covenants, 
promises, and agrees to and with the said party of the second part, 

its successors or assigns, that the said party of the first part, 
99 its successors or assigns, shall and will at any time or times 

hereafter and whenever thereunto requested by the said party 
of the second part, its successors or assigns, execute, acknowledge, 
and deliver to the said party of the second part, its successors or as- 
signs, at the proper cost and expense of the said party of the second 
part, its successors or assigns, any and all such other and further in- 
struments and assurances in the law for the better dismissing and 
leasing of the said railway and premises to the said party of the sec- 


part, its successors or assigns, or by its or their counsel learned in 
the law shall be reasonably advised, devised, and required. 
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In witness whereof the parties hereto have caused their respective 
corporate seals to be hereunto affixed and the same to be attested by 
the signatures of their respective president, general manager, and 
secretaries the day and year first above written. 

THE CHICAGO & PACIFIC RAIL- 
ROAD COMPANY, 
By E. WALKER, President. 
[Seal Chicago & Pacific R. R. Co., Chicago, Ill. ] 


Attest: LESLIE CARTER, Secretary. 


THE CHICAGO, MILWAUKEE & 
ST. PAUL RAILWAY COM- 
PANY, 
100 By S.S. MERRILL, General Manager. 


f Seal Chicago, Milwaukee and St. Paul Rail- } 


? * 


way Company, Incorporated 1863. j 


Attest: R. D. JENNINGS, Secretary. 


STATE OF ILLINOIS, | . 
County of Cook, 


Be it known that on the seventh day of April, A. D. 1880, before 
me, the undersigned, a notary public duly commissioned in and for 
said county, and duly authorized to administer oaths and take ac- 
knowledgment of deeds, came Edwin Walker, president, and Leslie 
Carter, secretary, of the Chicago & Pacific Railroad Company, who, 
by me being duly sworn, did each depose and say that they are re- 
spectively president and secretary of the said company; that they 
know the seal of said company, and that the seal affixed to the fore- 
going instrument was affixed by order of the company, and that they 
signed their respective names thereto, as president and secretary, by 
the like order, and that they severally acknowledged the execution 
thereof to be their free act and deed and the free act and deed of 
said Chicago & Pacific Railroad Company for the purposes therein 
expressed. : | : 

And I certify that they are personally known to me to be 

101 ‘the persons they are above described to be and who executed 

this instrument; and I further — that the foregoing instru- 

ment is executed according - the forms of law required by the State 
of Illinois. 


Seal Frank J. Loesch, In witness whereof I have hereunto set 


Notarial Seal, Chi- my hand and affixed my notarial seal on the 
cago, Cook Co., Ills. day and year above named. ) 
FRANK J. LOESCH, be 


Notary Public. 


STATE OF WISCONSIN, - 
. ss - 
County of Milwaukee, 
Be it known that on the 7th day of April, A. D. 1880, before me, 
the undersigned, a notary public, duly commissioned in and for said 
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county, and duly authorized to administer oaths and take acknowl- 
edgment of deeds, came 8.8. Merrill, general manager, and R. D. 
Jennings, secretary, of the Chicago, Milwaukee & St. Paul Railway 
Company, who, by me being duly sworn, did each depose and say 
that they are respectively general manager and secretary of the said 
company ; that they know the seal of said company, and that the 
seal affixed to the foregoing instrument was affixed by order of the 
company, and that they signed their respective names thereto as 
general manager and secretary by the like order, and that 
102. ~—itthey severally acknowledged the execution thereof to be their 
free act and deed and the free act of said Chicago, Milwaukee 

& St. Paul Railway Company for the purposes therein specified. 

And I certify that they are personally known to me to be the per- 
sons they are above described to be and who executed this instru- 
ment. 

And I further certify that the foregoing instrument is executed 
according to the forms of law required by the State of Illi- 

nois. 
Seal William 8S. Milli- In witness whereof I have hereunto set 
gan, Notary Public, my hand and affixed my notarial seal on 
Milwaukee Co., Wis. the day and year above named. 
WILLIAM S. MILLIGAN, 
N tia Public. 


STATE OF ILLINOIS, | 
Cook County. j 


Doc. 265,590. 


This instrument was filed for record in the recorder’s office of 
Cook county on the 8th day of April, A. D. 1880, at the hour of 3 
o’clock p. m., and — recorded in Book 941 of Records, page 112. 

JAS. W. BROCKWAY, Recorder. 


103. Srate or ILLINots, | 
County of Cook, f Se 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed its a true 
and correct copy of the record of a certain instrument filed in my 
office the eighth day of April, A. D. 1880, as Document No. 265,590, 
and recorded in Book 941 of Records, at page 112. 

In testimony whereof I have hereunto set my hand and 
[SEAL.| affixed my official seal, at Chicago, this sixth day of May, 
A. D. 1884. 
JAS. W. BROCK WAY, Recorder. 


(Endorsed :) Filed June 26, 1884. Wm. H. Bradley, clerk. 


104 Afterwards, to wit, on the twenty-fourth day of November, 

in the adjourned October term of said court, 1885, in the 
record of the proceedings thereof in said entitled cause, before Hon. 
Walter Q. Gresham, circuit judge, is the following entry, to wit: 
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Order. 


CHICAGO AND PaciFic RAILROAD COMPANY 
VS. In Chancery. 
Toirp NAtTionNAL BANK OF CHICAGO. 


Now come the parties, by their solicitors, and this cause, being set 
for hearing this day upon the pleadings and proofs, now comes on 
to be heard, and, after hearing arguments of counsel in part, further 
hearing herein is hereby postponed until to-morrow morning. 


On the same day, to wit, on the twenty-fourth day of November, 
in the adjourned October term of said court, 1885, in the record of 
the proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 
CHICAGO AND PaciFic RAILROAD CoMPANY et al. In C 
In Chancery. 
rn 7 oo . | Original Bill. 
THirp NATIONAL BANK OF CHICAGO et al. 
and | 
105 Tairp NATIONAL BANK OF CHICAGO et al. 
vs. Cross- Bill. 


THE CHICAGO AND PACIFIC RAILROAD CoMPANY et al. 


The complainant in the cross-bill, by its counsel, moves the court 
to amend its cross-bill so as to conform tv the testimony in the 
record ; and the Chicago, Milwaukee and St. Paul Railway Com- 
pany and the Chicago and Pacific Railroad Company, by Mr. 
Walker, their solicitor, object to such amendment, and the court 
takes said motion under advisement, and said cause now: comes on 
to be heard, and, upon hearing of arguments in part, the further 
hearing herein is postponed until to-morrow morning. 


Afterwards, to wit, on the twenty-fifth day of November, in the 
adjourned October term, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 
THE CHICAGO AND Paciric RAILROAD COMPANY ) 
US. In Chancery. 
THe Tuirp NATIONAL BANK OF ‘CHICAGO. if 


Now again come the parties herein, by their solicitors, and this 

cause again comes on to be heard upon the pleadings and 

106 __— proofs, and, after hearing the concluding arguments of coun- 
sel, the court takes the same under advisement. 


- Afterwards, to wit, on the first day of February, 1886, in the De- 
cember term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 
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Order. 


THE CHICAGO AND Paciric RAILROAD ComPaANny et al. 
: VS. i In Chancery. 
THE Tuirp NATIONAL BANK oF CHICAGO et al. 


Come the parties, by their respective counsel, for the purpose of 
settling a decree according to the finding of the court, and the coun- 
sel for the cross-complainant saying they would not insist upon their 
motion, heretofore made, to amend their cross-bill, and, the counsel 
for complainants in original bill saying he is not prepared to present 
his objections to the decree, the further hearing of this cause is post- 
poned. 


107 Afterwards, to wit, on the fifteenth day of February, 1886, 

came the Third National Bank of Chicago, by its solicitors, 
and filed in said clerk’s office its amended cross-bill in said entitled 
cause; which said amended cross-bill is in the words and figures 
following, to wit: 


Amended Cross- Bill. 


Circuit Court of the United States for the Northern District of 
[llinois. 


CHICAGO AND PaciFic RAILWAY CoMPANY et al. In Chancery 
vs. “ 
si i ; ; oe Bill. 
ruirp NATIONAL BANK OF CHICAGO e¢ al. 
THirp NATIONAL BANK OF CHICAGO ef al. 
vs. Cross-Bill. 
Tuer CHICAGO AND Pacr¥yic RAILWAY COMPANY ee al. 


Amendments to the cross-bill of the Third National Bank of 
Chicago in above-entitled cause. 


Insert before prayer for relief, commencing “ lorasmuch, there- 
fore,” near top of thirty-second page of printed pleadings, the fol- 
lowing: | 

Your orator further shows that on the second day of April, A. D. 
1880, the Chicago and Pacific Railroad Company executed to the 

Chicago, Milwaukee, and St. Paul Railway Company a 
108 lease of its railroad and all its property for the term of 999 

years, and that on or about the same date the Chicago and 
Pacific Railroad Company and the Chicago, Milwaukee and St. Paul 
Railway Company made a joint trust deed upon all the property of 
the Chicago and Pacific Railway Company to the Farmers’ Loan 
and Trust Company to secure a series of bonds, amounting to the 
sum of three millions of dollars ($3,000,000); that s.id bonds were 
sold and the proceeds, amounting to nearly the sum of three mill- 
ions of dollars, received by the Chicago, Milwaukee and St. Paul 
Railway Company; that in said lease no rentals whatever were re- 
served or to be paid for the property of said Chicago and Pacific 
Railroad Company for said term of 999 years; that the considera- 
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tion for the making of said lease was that the Chicago, Milwaukee, 
and St. Paul Railway Company should aid the Chicago and Pacific 
Railroad Company in procuring a sufficient sum of money to 
‘redeem the property of the Chicago and Pacific Railroad Company 
from a sale made upon the foreclosure of a mortgage made to the 
New York Farmers’ Loan and Trust Company to pay all judgments 
and demands against the Chicago and Pacific Railroad Company, 
to extend and construct the road to the Mississippi river, to secure 
all proper and necessary terminal facilities and depots and grounds 

along the line, to relay that part of the road then constructed 
109 with steel rails, and to fully equip the road with all neces- 

sary rolling stock, so as to make the entire line a first-class 
railroad in all respects, the entire cost of which was estimated at 
three million dollars. 

That the Chicago, Milwaukee and St. Paul Railway Company re- 
deemed said property from the said foreclosure sale and completed said 
road to the Mississippi river and took possession of the railroad and 
property of the said Chicago and Pacific Railroad Company imme- 
diately after the making of said le: ase, and has ever since been in 
the enjoyment and use of said railroad and property, but has wholly 
- failed and neglected to pay, out of the proceeds of said three mill- 
ions of bonds or in any other way, the judgment of said Horace 
Tabor and the demand of your orator now in judgment; that, in- 
stead of applying enough of the proceeds of said bonds to pay and 
satisfy these claims, the said Chicago, Milwaukee and St. Paul Rail- 
way Company used a large portion of the proceeds of said bonds in 
building a bridge across ‘the Mississippi river, and thereby misap- 
plied a large portion of the proceeds of said bonds and_ used the 
same for another purpose than those for which said bonds were 
issued. 

And your orator charges and asserts that by the arrangement be- 
tween the said companies and by its acceptance of said lease and 
the use and enjoyment of said property and by the receipt of the 

proceeds of said bonds the said Chicago, Milwaukee and St. 
110 Paul Railway Company was bound in law and equity to ap- 

ply enough of the proceeds of said bonds to pay and satisfy 
the said judgment in favor of said Horace Tabor and the demand 
of your orators, and is bound to pay to your orator the amount of 
money paid upon the redemption of said property from the sale 
under said Tabor Judgment, with interest and costs, and the amount 
of said judgment in favor of your orator, with interest and costs, 
and costs of this suit. : 

Insert before prayer for general relief, commencing, “And that 
your orator,” ete., the following: Or that the said C ‘hicago, Milwau- 
kee and St. Paul ‘Railway Company may be decreed to pay to-your 
orator the amount paid by your orator upon the redemption of 
the property of the Chicago and Pacific Railroad Company from the 
sale made on execution issued on the judgment of said Horace ‘Tabor, 
with interest and costs, and the amount of said judgment recovered 
by your orator against the said Chicago and Pacific Railroad Com- 
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pany, with interest and costs, by a short day to be specified in said 
decree. | 

LYMAN & JACKSON, 
Sol’s for Third Nat'l Bank of Chicago. 


J. H. THOMSON, Of Counsel. 


Endorsed: Filed Feb’y 15, 1886. Wm. H. Bradley, el’k. 
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111 On the same day, to wit, on the fifteenth day of February, 

1886, in the December term of said court, 1885, in the record 
of the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


CHICAGO AND Pacriric RAILROAD COMPANY ef ~. 
vs. In Chancery. 


THirp NATIONAL BANK OF CHICAGO e¢ al. 


This cause coming on for further hearing and counsel for the re- 
spective parties being present and the court being fully advised in 
the premises, it is ordered, adjudged, and decreed that said defend- 
ants, Huntington W. Jackson, receiver, and the Third National Bank 
of Chicago, their successors and assigns, and their counselors, attor- 
neys, solicitors, officers, and agents, be, and they are hereby, per- 
petually enjoined and restrained from further proceeding under the 
writ of fiert facias issued out of this court on the fifteenth day of July, 
A. D. 1882, upon a judgment recovered in said court on the third 
day of April, A. D. 1882, in favor of said defendant, The Third Na- 
tional Bank of Chicago, and against said complainant, The Chicago 
and Pacific Railroad Company, and that the marshal be, and he is 

hereby, perpetually enjoined and_ restrained from selling 
112 under the levy of said writ, on the twenty-fourth day of Octo- 

ber, 1882, or at any other time, or from interfering under said 
writ with the rights, property, or franchises of said Chicago and 
Pacific Railroad Company in any way whatever, and the levy under 
said writ is hereby released, and itis further ordered and decreed 
that said defendants pay the costs of these proceedings. 


On the same day, to wit, on the fifteenth day of February, 1886, 
came the Chicago, Milwaukee and St. Paul Railway Company, by 
its solicitor, and files in said clerk’s office its exceptions to the decree 
in said entitled cause; which said exceptions are in the words and 
figures following, to wit: 
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Railroad Company to this cross-defendant. 
rm ra " og i . ’ ‘a ‘ : a ae oe” 
2d. The finding of the court “ that said bonds were sold arid the 


proceeds, amounting to nearly three millions of dollars, were re- 
ceived by the Chicago, Milwaukee and St. Paul Railway Company ” 
is not sustained by the proois In said Cause. 


3d. 'The finding by the court that “ The Chicago, Milwaukee and 
St. Paul Railway Company constructed a bridge across the said 
Mississippi river with the proceeds of said bonds” is not supported 
by the proof and is not authorized by the original cross-bill and 
answer & the issues tendered thereunder. 


ith. Said draft of decree does not conform to the allega- 

114 — tions in the pleadings nor the proofs in said cause. Neither 

the pleadings nor the proof authorize a personal decree 
iwainst this eross-defendant 


Whereof this defendant says that, for said causes and other good 
and sufficient reasons appearing in said record, said draft of decree 
ought not to be enrolled. 

CHICAGO, MILWAUKEE AND ST. PAUL 
RALLWAY COMPANY, 
» WALKER, Soliettor. 


Endorsed: Filed Feb’y 16, 1886. Wm. H. Bradley, el’k. 


\fterwards, to wit, on the first day of March, in the adjourned 
Mareh term 3) said eourt, Ssh. 1}} the record ot the proceedings 
thereof in said entitled-cause, before Hon. Walter Q. 


Gresham, cir- 
cuit judge, is the following entry, to wit: 


THE THIRD NATIONAL BANK OF CHICAGO, 


115 Curcaco & Pactric RAILROAD CoMPANY and ) 
The Chicago, Milwaukee & St. Paul Rail- | 
cake \-Ganpany ys. { Ln Chancery 
TuHirp NATIONAL BANK OF CHICAGO and HUNTING- Bill 
ton W. Jackson, as Receiver of the Third National | 
Bank of Chicago, | 
and 
Turrp NatrionaL BANK OF CHICAGO 
vs. | 
Cuicaco & Paciric RAatLtROAD CoMPANY and ‘THe + Cross- bill 
Chicago, Milwaukee & St. Paul Railway Com- | 
pany,and The Farmers’ Loan and Trust Company. 


Come now again the parties by their respective counsel, and the 
solicitors for the cross-complainant ask that the amendments which 
they prayed at the hearing might be made to their cross-bill to con- 
form the pleadings to the proof be now made; to which the defend- 
ants, by their solicitor, objects for the reason that said amendment 
makes substantially a new cause, tenders a new issue, prays for other 
and additional relief; and, after hearing the arguments of counsel, 
the court allows the cross-bill to be amended as prayed by the cross- 
complainant to conform the pleadings to the evidence in the record, 
and thereupon the defendants in the cross-bill move the court for 
leave to file the following answer: 


116 Inthe United States Cireuit Court, Northern Distriet of [hi 
nois. January Term, A. LD. 1886 


CHICAGO, MILWAUKEE AND Sv. Paunt RAiLway ComMvrany et al. | 
. vs. \ 
THirp NATIONAL BaNk OF CHICAGO et al. 


THIRD NATIONAL BANK or CricaGco, Cross-Complainant, 
Us. 


THE CHIcaGo, MILWAUKEE AND St. Paunt Rattway Company et al. 
Cross-Defendants 


A separate answer by the Chicago, Milwaukee and St. Paul Kailway 


. . ! d i } } 
( Oln pany LO tne amended cross-v)i) 


By leave of court the above-named cross-defendant, for answer to 
sald amended eross-bill, SsaVs it admits the execution of said leas 
and said joint trust deed upon all the property of the Chicago and 
Pacific Railroad Company and the ISSU¢ ot ponds dInoOunvye,, ul 
par value, to the sum of 3,000,000 of dollars, and savs that said 
bonds, by authority of the said Chicago and Pacific Railroad Com 
pany, were sold by the said cross-defendant 

The said cross-defendant, further answering, says that the con 


oie. wf : . ; . lL. ‘ Leas , 4 ; | +} , 4 
sideration fo bone hiaKkiny of Saiqg jiease 8nd the covenants 

— . . ’ } . } ’ 
11% therein contained for the payment of rent. and other cove 


nants to be Kept and performed D\ said cross-detendant, are 
fully set forth and stated in said lease, and the said eross-defendant 
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says that it never has assumed any other covenants or obligations 
other than those contained in said lease. 

The said cross-defendant, further answering, admits that it ad- 
vanced the money to the said Chicago and Pacific Railroad Com- 
pany for the redemption of said property from said foreclosure sale ; 
that it entered into possession of all said property under and by vir- 
tue of the terms and provisions in said lease contained, and says 
that it has fully kept, performed, and maintained all of the terms, 
conditions, and obligations in said lease assumed by said cross-de- 
fendant. It admits that it has not paid the said judgment of the said 
Tabor or the demand or judgments of the said cross-complainant ; 
and, further answering, charges the fact to be that it never assumed 
or undertook to pay or discharge either of said claims, demands, or 
judgments. | 

And the said cross-defendant, further answering, says and charges 
the fact to be that it has heretofore, in providing means for the said 
Chicago and Pacific Company to redeem its said property from said 
foreclosure sale, and in the construction of said road from Byron to 
the Mississippi river, in the purchase of necessary equipment and 

terminal facilities in Chicago and at Savanna, the western 
118 terminus of said road, and in the building of necessary de- 
pots, machine shops, and station-houses it has expended in 
and about the same more than the entire amount of money result- 
ing from the sale of said bonds. The said defendant says that it 
a‘lvanced the said Chicago and Pacific Company for the redemption 
of its said property and the payment of costs and expenses con- 
nected therewith about the sum of $1,100,000, and in addition 
thereto it has been compelled to pay, satisfy, and discharge all the 
deficiency decrees heretofore entered by this court in said forclosure 
proceedings about the sum of $400,000, and has also paid, dis- 
eharged, and satisfied a large number of judgment lens existing 
and in ful! force at the time — execution of said lease, amounting to 
about the sum of $200,000, and that the aggregate amount expended 
by this eross-defendant in and about the matters hereinbefore re- 
ferred to 1s about the sum of $4,000,000, and therefore this cross- 
defendant says that if any portion of the proceeds of said bonds 
were used in and about the construction of said bridge such use 
was not a fraud upon any of the judgment creditors of the said Chi- 
eago and Pacific Railroad Company, for the reason that said defend- 
ant expended more than the full amount of said proceeds in the 
construction, completion, and equipment of said road and in the 
discharge of other claims and obligations referred toin the preamble 
and resolutions attached to said lease. 
And the said defendant, further answering, denies that, by 
any arrangement or agreement between this defendant or 
119 the Chicago and Pacific Company, or by the acceptance of 
said lease or the use and enjoyment of said property, or by 
the receipt of the proceeds of the said bonds, this defendant assumed 
to pay and discharge the said judgment heretofore rendered in favor 
of the said Horace Tabor, or that it is bound in law or equity to pay 
or discharge said judgment, and especially denies that it ever as- 
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sumed, undertook, or agreed, or that it is bound to pay the said 
cross- -complainant the amount, of money paid for the pretended 
redemption of said property from sale under said Tabor judgment 
or the amount of the said judgment in favor of the said cross-com- 
plainant, and especially denies that it ever diverted any part of the 
proceeds of thesaid mortgage bonds from the intended purpose and 
use, as alleged in the said cross- bill; and especially denies that said 
cross-complainant has any just claim or dem: and, either in law or in 
equity, against this respondent. 

And the said respondent denies that said cross-complainant is 
entitled to their relief or any part thereof in said amended cross- 
bill demanded, and prays to be dismissed with the reasonable costs 
and charges. 

CHICAGO, MILWAUKEE AND SIP. 
PAUL RAILWAY COMPANY, 
By E. WALKER, Solicitor. 


120 To whicn leave is denied by. the court. 


This cause came on for further hearing on the cross-bill, the 
pleadings, and proof and was argued by counsel ; and it appear- 
ing to the court that the Chicago & Pacific Railroad Company was 
organized in 1865 by a special act of the Legislature of the State of 
Illinois to construct and operate a railroad from Chicago to the 
Mississippi river, all lying in the State of Illinois; that on the Ist 
day of October, 1872, it executed a trust deed or mortgage to secure 
an issue of $5,0U0,0U00 of its bonds; that in May, 1576, suit was com- 
menced in the circuit court of the United States for the northern 
district of [Illinois to foreclose said mortgage, and in May, 1879, the 
property and franchises of said company were sold, subject to re- 
demption, under a decree/previously rendered in said foreclosure 
suit, to John I. Blair and others for $916,100; that on the 2nd day 
of April, 1850, the company, with the ap )proval of its stockholders, 
executed a lease of its railroad and other property, including all its 
rights, privileges ,and franchises, to the Chicago, Milwaukee «& St. 
Paul Railway Company for the term of 999 years, in and by which 
lease it was, among other things, provided that— 

Whereas certain other parties to whom the Chicago & Pacific 
Railroad Compauy was so as aforesaid indebied have prosecuted 

their several demands in the superior and circuit courts of 
121 Cook county and other couris in the State of Illinois, and 

have procured divers judgments thereon, which now remain 
unpaid and unsatisfied of record; and whereas the Chicago, Mil- 
waukee & St. Paul Railway Company, at the request of the Chicago 
& Pacific Railroad Company, now proposes to aid the said Chicago 
& Pacific Railroad Company in procuring a sufficient sum of money 
to redeem said property from the aforesaid sale and to protect said 
property from all the aforesaid valid judginent liens, and also to con- 
struct the railroad of said Chicago & Pacific Railroad Company to the 
Mississippi river, and also to secure all proper and necessary termi- 
nal facilities and depot grounds along the line, and also to lay that 
part of the road already constructed with steel rails and fully equip 


i 
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said road with all necessary rolling stock, so as to make the entire 
line a first-class railroad in all respects, the entire or aggregate cost 
of which is estimated at $3,000,000, for which said sum the parties 
hereto, by their proper officers, propose to execute their joint and sev- 
eral bonds of $1,000 each, bearing date the second day of April, 
1880, and becoming due and payable on the first day of January, 
1910, bearing interest at six per cent. per annum, payable semi-an- 
nually, which said bonds are to be secured by a trust deed or mort- 
gage of even date with said bonds upon all the railroad franchises 
and other property of the party of the first part to the Farmers’ 
Loan and ‘Trust Company of the City of New York; and 
whereas the Chicago, Milwaukee & St. Paul Railway Com- 


122 


pany, at the like request of the Chicago & Paci*e 


Company, proposes to take up, pay, and cancel or satis 
bonds at their maturity and to meet, pay, and satisfy 
ing interest on said bonds according to the tenor thereof and forever 
save the Chicago & Pacific Railroad Company barmless therefrom, and 
also to pay all taxes, charges, or assessments Imposed or assessed or 
which may be hereafter imposed or assessed upon the property and 
premises of the Chicago & Pacific Railroad Company : 
Now, therefore, the Chicago & Pacific Railroad Company, for and 
in consideraticn of one dollar, to it in hand paid, and or the prem- 
ises aforesaid and of the agreement of the said Chicago, Milwaukee 
& St. Paul Railway Company to well and truly perform the agree- 
ment to take up, pay, and satisfy and forever save the said Chicago 
& Pacific Railroad Company harmless from said bonds, has granted, 
demised, and leased its railroad and other property, including its 
to the Chicago, Milwaukee & St. 


rights, 


Paul R 


privileges, and. franchises, 


allway Company. 


Railroad 
all of said 


| the aceru- 


And it further appearing to the court that concurrently with the 
execution of said lease the Chicago & Pacific Railroad Company and 
the Chicago, Milwaukee & St. Paul Railway Company executed a 
joint trust deed upon all the property of the Chicago & Pacific Rail- 
road Company to secure the payment of their joint and sev- 
eral bonds to the amount of three thousand one*thousand- 
dollar six per cent. bonds, all of which were duly executed 
by both companies; that said bonds were sold and the proceeds, 
ting to nearly $5,000,000, were received by the Chicago, Mil- 
waukee & St. Paul Railway Company ; 
it further appearing to the court that the receiver who had 
been in possession of the said Chicago & Pacific Railroad Company 
during the said foreclosure proceedings was discharged on or about 
the first day of June, 1880, at which time the said Chicago, Mil- 
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amoun 


And 


waukee & St. Paul Railway Company entered into possession of all 
of said leased property, and has ever since continued in possession 
and it further appearing to the court that the Chicago, Mil- 
waukee & St. Paul Railway Company extended the road of the Chicago 
& Pacific Railroad Company to the Mississippi river at Savanna, 


thereof : 


where 


constructed a. bridge. across the said Mississippi river with the pro- 


it, the Chicago, Milwaukee 


& St. Paul Railway 


Company, 
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ceeds of said bonds, and has ever since operated the road as part of 
its line between C hicago and Omaha ; 

And it further appearing to the court that on the 9th day of 
March, 1876, Horace Tabor recovered a judgment in the United 
States circuit court for the northern district of Ilinois against the 
Chicago & Pacific Railroad Company for $5,499.75, and $27.05, costs 
of suit; that on the 19th February, 1880, the Third National Bank 

of Chicago brought suit against the C hicago & Pacific Rail- 
124 += road Company in the same court, and that | upon the 5rd day 

of April, 1882, the said Third National Bank of Chicago re- 
covered a judgment against the said Chicago & Pacific Railroad 
Company for $36 165.36, and $56.20, costs of suit, the latter judg- 
ment being for money loaned to the Chicago & Pacific Railroad 
Company by the Third National Bank of C hicago before the exe- 
cution of its said lease to the Chicago, Milwaukee & St. Paul Rail- 
way Company ; 

And it further appearing to the court that on June oth, 1881, the 
United States marshal for the northern district of Illinois sold the 
Chicago & Pacific railroad to Albert Keep for $4,822.00, on an exe- 
cution to satisfy the said judgment rendered in favor of Horace 
Tabor, and delivered to said purchaser a certificate of sale therefor, 
and that the said certificate of sale was assigned to Alexander 
Mitchell, who then was and still is the president of the Chicago, 
Milwaukee & St. Paul Railw ay Company; that on the 25th day of 
September, 1882, the Third National Bank of Chicago, as a judg- 
ment creditor of the Chicago & Pacific Railroad Company, paid to 
the United States marshal for the northern district of Illinois 
$5,304.20 to redeern from the last-named sale to Albert Keep, and 
that said Alexander Mitchell accepted the money so paid by the 
Third National Bank of Chicago to the United States marshal as 
aforesaid and receipted for it; 

And it appearing to the court that the complainant in 

125 _ the cross-bill and its amendments Is entitled to relief: 
Now, therefore, be it ordered, adjudged, and decreed that the 
Chicago, Milwaukee & St. Paul Railway Company pay in to the 
clerk of this court, within thirty days, a sum of money sufficient to 
satisfy the judgment, costs and interest, rendered in favor of The 
Third National Bank of Chicago against The Chicago & Pacific 
tailroad Company, including also the amount, with interest, paid 
by the Third National Bank of Chieago to the United States mar- 
shal for the northern district of Illinois to redeem from the sale to 
Albert Keep as aforesaid; and it is further ordered, adjudged, and 
decreed that in case the Chicago, Milwaukee & St. Paul Railway 
Company shall fail to pay said sum of money aforesaid within said 
thirty days the Third National Bank of Chicago may move the 
court Sor ond appreniineen of a pend rr, with io usual _—_ of 


it antil the amount due to the ant x hird National B dank of rs names 
upon its judgment as aforesaid, with the costs and interest thereon, 
and the amount, with interest thereon,so paid by the Third National 
Bank of Chicago to the United States marshal for the ncrthern dis- 
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trict of Illinois to redeem from said sale to Albert Keep is paid out 
of the earnings of said road, and for any other proper relief. 

| It is further ordered that the complainant in the cross- 
126 _—icbill recover its costs of the defendant in said cross-bill, The 

Chicago, Milwaukee & St. Paul Railway Company, to be 
taxed. 

And thereupon the cross-defendant, The Chicago, Milwaukee & 
St. Paul Railway Company, prays an appeal from the decree en- 
tered in said cross-cause to the supreme court, which the court 
allows upon the filing of a bond, with surety to be approved by the 
eourt, in the sum of $10,000, which bond shall operate as a super- 
sedeas. 


127 Afterwards, to wit, on the twenty-fifth day of March, 1886, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause; which said appeal bond is in the words and figures 
following, to wit: 


Appeal Bond. 


Know all mon by these presents that we, Chicago, Milwaukee and 
Saint Paul R: :iway Company, as principal, and Edwin Walker, as 
surety, are held and firmly bound unto the Third National Bank of 
Chicago in the penal sum of ten thousand ($10,000.00) dollars, law- 
ful money of the United States; for the payment of which said sum, 
well and truly to be made, we bind ourselves, our successors, heirs, 
representatives, and assigns, jointly and severally, firmly by these 
presents. . 7 


In witness whereof we have caused this instrument to be duly 
executed and sealed with our seals this seventeentn day of March, 
A. D. 1886. 

The condition of the above obligation is such that whereas The 
Chicago, Milwaukee and Saint Paul Railway Company, above 
bounden, has prosecuted an appeal to the Supreme Court of the 
United States in a certain cause in the circuit court of the United 
States in and for the northern district of Illinois, entitled Chicago 
and Pacific Railroad Company and Chicago, Milwaukee and Saint 
Paul Railway Company vs. Third National Bank of Chicago and 
Huntington W. Jackson, as receiver of the Third National Bank | 

| of Chicago (original bill), and Third National Bank of Chicago vs. 
Chicago and Pacific Railroad Company and The Chicago, Mil- 
128 waukee and Saint Paul Railway Company and The Farmers’ 
Loan and Trust Company (cross-bill), from the decree entered 
therein on the first day of March, A. D. 1886, at the March term 
of said court, against said Chicago, Milwaukee and Saint Paul 
Railway Company : 


Now, therefore, if the above-named Chicago, Milwaukee and Saint 
Paul Railway Company shall prosecute its said appeal to effect and 
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it shall answer all costs if it fails to make good its plea, then this obli- 
gation to be void; otherwise to remain in full force and virtue. 
3 [SEAL. | CHICAGO, MILWAUKEE AND ST. PAUL 
e RAILWAY CO.., 
e | By P. M. MYERS, Secretary. 
EDWIN WALKER. [| SEAL. | 
X Approved : 
a W. Q. GRESHAM, 
: Circuit Judge. 
- Endorsed: Filed March 25th, 1886. Wm. H. Bradley, cl’k. 


129 NorTHERN DistTRIcT OF ILLINOIS, ss: 
I, William H. Bradley, clerk of the circuit court of the United 


3 
a States for said district, do hereby certify the above and foregoing to 
ss be a true and correct transcript of the record of all the proceedings 


had in said court in the cause wherein The Chicago and Pacific 
Railroad Company and The Chicago, Milwaukee and St. Paul Rail- 
way Company are the complainants and The ‘Third National Bank 
of Chicago, Huntington W. Jackson, as receiver of the Third Na- 


] tional Bank of Chicago, et al., are the defendants, as the same appear 
S from the files and records of said court now remaining in my cus- 
f tody and control. 

x In testimony whereof I have hereunto set 
eee Seal of Circuit Court my hand and affixed the seal of said court, at 
‘ U. SS. Northern my office, in Chicago, in said district, this 
" Dist., Illinois, 1885. twenty-second day of September, 1886. 

WM. H. BRADLEY, Clerk. 

‘ Endorsed on cover: N. Illinois C.C. U.S. No.450. The Chicago, 


Milwaukee & St. Paul Railway Company, appellant, vs. The Third 
National Bank of Chicago. Filed October 13, 1886. 


y = cr ww owes LL Vl? ee) 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 
No. 1¢4. 


THE CHICAGO, MILWAUKEE, AND ST. PAUL RAILWAY 
COMPANY, APPELLANT, 


US. 


THE THIRD NATIONAI. BANK OF CHICAGO. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOSS, 


E. W.ALKER. 


SOLICITOR FOR APPELLANT. 
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SUPREME COURT OF THE UNITED STATES. 


| 1 OCTOBER TERM, 18809. 
i 
ps No. 1744. 
THE CHICAGO, MILWAUKEE, AND SI. PAUL RAILWAY 
COMPANY, APPELLANT, 
THE THIRD NATIONAI BANK OF CHICAGO. 
t 


APPEAL FROM ‘THE CIRCUIT COURT OF. THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 


BRIEF FOR APPELLANT. 


E. WALKER. 


SOLICITOR FOR APPELLANT. 
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ABSTRACT OF CASE. 


On the 18th day of October, 1882, the Chicago and 
Pacific Railroad Company and the Chicago, Milwaukee 
and St. Paul Railway Company filed their joint bill in the 
Circuit court of the United S:ates for the Northern dis- 
trict of Illinois, for injunction. 

The bill charges that the Chicago and Pacific Railroad 
Company was organ'zed under a special act of the Legis- 
lature of the State of Illinois, passed and approved on 
the 16th day of February, A. D. 1865, with authority to 
construct and operate a line of railroad from the city of 
Chicago to the Mississippi river, within the State of Ilh- 
nois: and that the construction of said railroad was com- 
menced in the summer of 1872. ‘That, for the purpose 
of procuring moneys to construct its road, the company 
executed its certain deed of trust, conveying to the 
trustees therein named all its property, real and personal, 
then owned by said company, or that might thereafter be 
acquired, together with its franchises, as security for the 
payment of an issue of bonds amounting in the aggre- 
gate to $3,000,000. That in 1876 there was outstanding 
about $2,000,000 of said bonds, and that the company 
had defaulted in its interest. On the 27th day of May, 
1876, John I. Blair and other holders of said bonds filed 
in said court their certain bill for the foreclosure of the 
said mortgage, and under said bill a receiver was ap- 
pointed for all the property of said company. On the 


12th day of February, 1879, a decree of foreclosure was 


2 


entered, and on the 1st day of May, 1879—under and 
by direction of said decree—all of the property and 
franchises of said company were sold for the sum of 
$916,100. 


The bill further charges that on or about the Ist day 


of April, 1880, the Chicago and Pacific company entered 


into an agreement with the Chicago, Milwaukee and 
St. Paul company, under and by the terms of which said 
last-named company undertook to advance the necessary 
amount for the redemption of said property from the sale 
under the decree; that, in consideration of such advances, 
the Chicago and Pacific company agreed to execute to 
the St. Paul company a lease of all its property and 
franchises, and also to execute a new mortgage upon all 
its property as security for the payment of bonds to be 
issued of a sufficient amount to meet the cost of redemp- 
tion and the completion and equipment of said road as 
authorized by its charter. Ata special meeting of the 
stockholders of said Chicago and Pacific company, the 
execution of said lease and mortgage was duly authorized, 
and, in pursuance of such authority, on the rIst’day of 
April, 1880, said mortgage was duly executed as security 
for the payment of a series of bonds, amounting in the 
aggregate to $3,000,000, and the lease was also, at said 
date, formally executed. Thereupon the Chicago and 
Pacific company, with the moneys so.advanced, redeemed 
its property from sale under such foreclosure decree, and 
afterwards completed its entire road and thoroughly, 
equipped the same. Subsequently the Chicago, Mil- 
waukee and St. Paul company constructed a line of road 
through the State of Iowa, and, by a bridge across the 
Mississippi river, formed a continuous line from Chicago 
to the city of Omaha. 


: 3 


The bill further charges that on the third day of April, 


1882, the appellee recovered a judgment in said court | 


‘against the said Chicago and Pacific Railroad Company 


; 


for the sum of $36,165.36, and caused a writ of freré 
' . facias to be issued thereon, and also directed the marshal 

: 7a of. said district to levy said writ upon all the property and 
- appurtenances of said company situate in the State of 


Illinois, public notice to be given that the same would 
be sold on the 24'h day of October, A. D. 1882. The 
prayer of the bill was for an injunction restraining the 
marshal from such sale and from further procedure under 


said writ. 


ee eee 


On the 23d of October, 1882, the parties, by their 
solicitors, appeared in court, and thereupon complain- 


- ants moved the court for an injunction as prayed in caid 


bill. After hearing and argument, the court, by its 


’ order entered in said cause, restrained the defendant 
( from further proceeding under said writ until the fur- 
ther order of court in said cause; and with leave to the 
defendant to move, after the expiration of twenty days, 
to modify or dissolve the injunction. 
On the 23d day of October, 1881, Hun'ington W. 
; Jackson, attorney and receiver of the Third National 
Bank of Chicago, filed his affidavit 10 said cause, but, as 
this affidavit is not evidence, no abstract of its contents 
is made. 
h : * On the 11th day of December, 1882, the Third 
| National Bank of Chicago filed its answer to said bill of 
3 


complaint, admitting substantially all the charges con- 


The answer further alleges that on the oth day of 


tained in said bill. 


7 March, A. D. 1886, Horace Tabor recovered in said court 


et a A eR NC 
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a judgment against Thomas S. Dobbins, George S. Bowen, 
John S. Wilcox and the Chicago and Pacific Railroad 
Company for the sum of $3,499.73 damages and $27.05 
costs of suit. And that on the 25th day of June, A. D. 
1881, by virtue of a writ of ferz faczas issued thereon, 
the United States marshal for the Northern district of 
Illinois, sold all and singular the road and property of the 
Chicago and Pacific Railroad Company in the State of 
Illinois, to one Albert Keep. 

That on the 25th day of September, A. D. 1882, the 
Third National Bank of Chicago, in accordance with the 
statutes of said state, upon the payment of $5,304.20, re- 
deemed said property from said sale. 

The defendant further avers that by virtue of such re- 
demption the judgment in favor of the Third National 
Bank against said railroad company became a valid and 
subsisting lien upon the property of said company, as 
against the compla‘nants or either of them in this cause. 

The answer further alleges that subsequent to the re- 
demption by said Third National Bank, and prior to 
the filing of the bill of complaint herein, Alexander 
Mitchell, to whom the certificate of sale issued by the 
United States marshal to Albert Keep had been assigned, 
executed a receipt, by his attorney, E. Walker, to the 
United States marshal for the redemption money so paid 
by the Third National Bank. Also that Alexander 
Miichell is president of the Chicago, Milwaukee and St. 
Paul Railway Company, and E. Walker is president of 
the Chicago and Pacific Railroad Company. The an- 
swer charges that Mitchell, in taking the assignment of 
said certiticate from Keep, and receipting for and accept- 


ing said redemption money, did so in the interest and 


a] 
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with the knowledge and consent of the said Chicago and 
Pacific Railroad Company. 

Afterwards, and on the 15th day of January, 1883, by 
leave of court the said defendant filed its cross-bill in said 
cause. This cross-bill recites the recovery of the judg- 
ment by the Third National Bank, of April, 1882, for 
the sum of $36,165.36, and $36.20 costs of suit; and also 
the Tabor judgment for the sum of $3,499.73, and $27.05, 
costs of suit. It also charges that at the time of the recov. 
ery of the said last named judgment, the Chicago and Pa- 
cific Railroad Company was possessed of and was the 
owner of its railroad extending from Chicago to Byron, a 
distance of eighty-eight miles, and that such judgment 
was a licn upon said railroad and all the property of said 
company. It also charges the sale of the property under 
execution issued upon the Tabor judgment, and its pui- 
chase by Keep, as recited in the answer to the original 
bill. 

The cross-bill also charges the purchase of the certiti- 
cate of sale by Alexander Mitchell, and the redemption 
by the Third National Bank. 

It is charged that after the rendition of the Tabor 
judgment, the Chicago and Pacific company executed a 
lease of its property to the Chicago, Milwaukee and 
St. Paul company, and thata joint trust deed was exe- 
cuted by both companies to secure an issue of bonds 
amounting to the sum of $3,000,000. 

The only relief prayed is that the judgment in favor of 
the Third National Bank, together with the amount paid 
for the redemption from the sale to Albert Keep, “ may 
‘be decreed to be a valid and subsisting lien, created in 


«favor of said Third National Bank, upon all the prop- 


et 
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“erty of the said Chicago and Pacific Railroad Com- 
“pany ”; and that “ the court should decree that the same 
“creates an equitable lien, and encumbrance upon the Bg 
“property of the said Chicago and Pacific Railroad Com- 


“pany ”; andalso that a receiver of said property may be 


appointed according to the course and practice, with the 


usual powers of receivers in like cases. That such re- : 


“ ceiver may be let into and take possession of said Chicago 
«and Pacific Railroad Company, with all its property, 
‘depot grounds, fixtures and appurtenances, and all the 
“rents, issues and profits thereof; that he may have | 8 
“power to operate and manage the said road; that he 
‘‘may have power to apply the revenues and all the rents, 
‘issues and profits thereof to the payment of your 
‘“ orator’s said judgment and the amount of redemption 
‘money, interest and costs thereon, paid by it under said 
“sale to Albert Keep ”; also that the said Chicago and 


Pacific railroad might be decreed to be so'd with its 
franchises, property, fixtures and appurtenances, under 
the order and direction of the court, and that out of the 
proceeds thereof, the cross-complainant might have satis- 


faction of its said judgment and the amount paid by it 


for redemp‘ion. 


To the cross-bill the original complainants, and also the 


Farmers Loan and Trust Company, trustees under the 


joint mortgage issued by the original complainants, were 


made defendants. 


Thereafter, the railroad companies, defendants to the 


cross-bill, tiled their demurrer, which was overruled by the 


court on the 15thday of March, 1883, with leave to answer 


said cross-bill. The answer to the cross-bill admits the 


recovery of the judgment by the Third National Bank, 


and also of the Tabor judgment. 
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Said answer further admits the foreclosure of the 
mortgage and sale of the property, and charges that the 
amount realized out of said sale was more than $500,- 
ooo, less than the amount of such decree; and that defi- 
ciency decrees were entered therefor in favor of the hold- 
ers of said mortgage bonds. 

Said defendants to the cross-bill also charge that they 
had no knowledge of the purchase of said certificates of 
sale by said Alexander Mitchell, and deny that said pur- 
chase, if made, was in the interest of said Chicago and 
Pacific Railroad Company, or that said railroad company 
was benefited thereby, or had any interest therein. 

The cross-cause was referred to the master with direc- 
tions to hear and report the evidence. The report was 
filed on the 26th day of June, 1884. 

_ By the master’s report it appears that a decree of fore- 
closure was entered against the Chicago and Pacific Rail- 
road Company in the case of Blair and others, and that 
the property and franchises of the company were sold in 
accordance with the terms of such decree, as charged in 
appellant’s answer to the cross-bill. 

That for the purpose of providing means for the re- 
demption of the property so sold, and for the proper 
completion and equipment of the road, a new trust deed 
was executed as security for the issue of new bonds, 
amounting in the aggregate to the sum of $3,000,000, 
and a lease also executed by the Chicago and Pacific 
company to the Chicago, Milwaukee and St. Paul com- 
pany. 

The $3,090,000 of bonds were sold at a little less than 
their par value. 

On or about the first day of April, 1880, the Chicago 


S 


and Pacific company redeemed its property from the sale 
made by the marshal in pursuance of the decree. And 
thereupon the Chicago, Milwaukee and St. Paul com- 
pany entered into possession of all the property of the 


Chicago and Pacific company under said lease, and has 


continued in possession of the same _ until the present. 


time. 

At the time of the foreclosure proceedings and the ex- 
ecution of the lease and the delivery of possession to the 
Chicago, Milwaukee and S:. Paul Railroad Company, the 
road had been partially constructed for a dis'ance of about 
eighty-nine miles west of the city of Chicago. At the 
time of the sale of the property the company owned but 
a small amount of rolling-stock, and had not sufficient 
terminal facilities, stations or station grounds. Additional 
terminal facilities were purchased and right of way se- 
cured, the title running to the Chicago and Pacific com- 


pany. 


It also appears from the evidence that the Cnicago and: 


Pacific company had no property of any kind or charac- 
ter, other than that conveyed to the trustées under the 
mortgages of 1880 and in the possession of the Chicago, 
Milwaukee ani St. Paul company, under its lease. 

It also appears that the defendants to the cross-bill at 
the hearing before the master, tendered payment of the 
full amount due upon the Tabor judgment, referred to in 
the cross-bill. 

It further appears from the evidence that the full 
amount of the proceeds of the three million dollars of 
bonds was applied to the redemption of the road from 
sale, and the purchase of additional property for terminal 


facilities, stations, and station buildings; the extension and 
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thorough completion of the road to the Mississippi river, 
and to the payment and discharge of deficiency decrees 
under the original foreclosure proceedings and_ other 
judgment liens, upon the property, existing at the time 
of the execution of the trust deed of April, 1SSo. 

The deficiency decrees were in favor of the holders of 
the first mortgage bonds that had been hypothecated by 
the company as security for loans and person il indebted- 
ness, and that among other deficiency decrees, the com- 
pany was required to pay about eighty thousand dollars to 
the holders of the bonds that were hypothecated with the 
Third National Bank as security for its loan to the com- 
pany, upon which its judgment was entered. 

It a'so is inevidence that Alexander Mitchell was presi- 
dent of the Chicago, Milwaukee and St. Paul Railroad 
Company, but that he did not, as such president, redeem 
the property from Albert Keep on the execution sale. 

Also that E. Walker was president of the Chicago and 
Pacific company as well as attorney for the Chicago. 
Milwaukee and St. Paul company, but that he did not 
receive such money from the marshal either as attorney 
for the one or president of the other company. 

A copy of the resolutions adopted at a special meeting 
of the stockholders of the Chicago and Pacific company, 
authorizing the execution of the trust deed of 1830, and 
the lease to the Chicago, Milwaukee and St. Pau! Rail- 
road Company, was jn evidence. 

These resolutions, among other matters, recite the exe- 
cution of the original mortgage of 1876, and the issue of 
the bonds thereunder; the indebtedness of the company 


and the hy pothecation of about two millions of such bonds 


to secure such indebtedness; the default of the company 


IO 


in payment of such interest; the foreclosure proceedings 
and the sale of the property under the decree of court for 
the sum of $916,100. 

Also that certain other parties to whom said company 
was indebted had prosecuted their several demands in 
certain courts of the State of Illinois, and had procured 
divers judgments thereon, which remained unpaid and 
unsatistied of record, and were a lien upon the property 
of said company. 

The resolutions further rec.te that, 

‘WHEREAS, the Chicago, Milwaukee and St. Paul 
‘Railroad Company, at the request of this company, now 
‘proposes to aid the party of the first part in securing a 
‘sufficient sum of money to redeem said property from 
‘the aforesaid sale, and to protect said property from all 
‘of the aforesaid valid judgment liens, and also to extend 
‘and construct said road to the Mississippi river, and to 
‘ procure necessary terminal facilities, depots and station 
‘grounds; to relay the track, already cons'ructed, with 
‘- steel rails, and fully equip said road, estima‘ing the en- 


. ww . . 
“tire aggregate cost at $3,009,000, for which said sum 


SHS’ -S 
‘the Chicago, Milwaukee and St. Paul Railway Com- 


‘pany, by its proper officers, proposes to execute, with 
‘the Chicago and Pacific company, their joint and'sev- 
‘eral bonds of $1,000 each, bearing date the 2d day of 
‘April, 1880, and becoming due and payable on the 1st 
‘day of January, A. D. 1910, with interest, to be secured 
‘by a trust deed or mortgage, of even da‘e with said 
‘bonds, conveying all of the railroad, franchises and 
‘‘other property of the said Chicago and Pacific com- 
“pany to the Farmers Loan and Trust Company, of the 
‘city of New York.” | 
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The resolutions further recite: that the Chicago, Mil- 
waukee and St. Paul Railroad Company proposes to take 
up, pay and concel all said bonds at maturity, and to 
meet, pay and satisfy all the accruing interest on. said 
bonds, to pay all taxes, charges and assessments imposed 
or assessed upon the proper'y of said Chicago and Pacific 
Company. 

Said resolutions further recite that, 


‘WHEREAS, the said Chicago and Pacific Railroad 


* Company has no means or resources out of which the 


‘necessary amount of money can be realized or provided 
“for the redemption of its property and franchises from 
«said sale under said decree, and for the discharge ol 
“said judgment liens and completion of its railroad as 
‘‘hereinbefore recited, and no pecuniary credit or ability 
‘“‘to provide for the same, except by the aforesaid lease 
“to the said Chicago, Milwaukee and St. Paul Railway 
« Company, and the execution of said mortgage or trust 
“deed, together with the bonds to be secured thereby as 
“ hereinbefore recited. 

« Now, THEREFORE, be it resolved, that the Chicago 
‘and Pacific Railroad Company, in consideration of the 
‘¢ premises, shall grant, demise and lease unto the Chicago, 
«© Milwaukee and St. Paul company all and singular its 
‘ railroad,” ete. 

By the resolutions the president and secretary of the 
company were directed and authorized to execute in the 
name of the company the lease, bonds and mortgage, alf 
of which was formally done early in April, 18So. 


The evidence also discloses that on the 2d day of June, 


1881, there was issued a writ of fverz facias out of the 


Circuit court of the United States. for the Northern dis- 
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trict of Illinois, upon the judgment renderrd in said court 
on the gth day of March, A. D. 1876, for the sum of 
$3,499.73 damages and $27.05 costs of suit, in a case 
wherein Horace Tabor was plaintiff and Thomas S. Dob- 
bins, George S. Bowen, John S. Wilcox and the Chicago 
and Pacific Railroad Company were defendants. 

This writ was levied upon the property of the Chicago 
and Pacific company, and by virtue ofsuch writ said prop- 
erty was sold by the marshal of said court on the 25th 
day of June, 1881, to Albert Keep for the sum of $4,822. 

The property so sold is described as follows: <“ All 

‘and singular the railroad of the Chicago and Pacific 
“ Railroad Company, as the same is now surveyed, laid 
“out, cons'ructed and located in the counties of Cock, 
« DuPage, Kane, DeKalb, Ogle, and Carrol, in the State is 
‘‘of Illinois, including the road-bed, stations, or station- 
‘houses, depot grounds, rails, ties, fences, bridges, via- 
‘ducts, and culverts, and all other buildings and struct- 
‘ures, as well as engine-houses, machine and other 
“shops used in connection with said railroad.” 

The marshal made further return that unless said 
premises shall be redeemed from the sale within fifteen 
months from the date hereof, according to law, the said 
Albert Keep will be entitled to a deed of the property so 
purchased by him. 

On the 24th day of June, 1882, the said Albert Keep 
made a written assignment of such certificate to Alex- > 
ander Mitchell of Milwaukee, receiving therefor the sum 
of $5,206 76. : | 

On the back of said certificate was the following en- 
dorsement, to wit: Marshal’s certificate of sale to Albert 


Keep. Horace Tabor vy. Thomas §S. Dobbins et al. 


Redeemed, September 25, 1882. Marshal’s costs $92.50; 
paid July 16, 1881. 
On the 25th day of September, A. D. 18382, the mar- 


shal executed a formal certificate of redemption wherein 


he recited that the «* Third National Bank of Chicago has 
‘ this day, by the payment of the sum of $5,304.20, re- 
«+ deemed said: property from the sale made by him under 
‘‘ writs issued out of the Circuit court of the United States 
‘for the Northern district of I[llinois, upon the judgment 
‘©of the said Horace Tabor.” 

It further appears from the evidence that the clerk of 


said Circuit court issued and delivered to said marshal on 


the 15th day of July, A. D. 1882, a certain writ of frerc 


facias, commanding that of the goods and chattels, lands 
and tenements, of the Chicago and Pacitic Railroad Com- 
pany, be caused to be made the sum of $36,200.96, being 
the amount of the judgment of the Third National Bank 
against the said Chicago and Pacific Rajlroad Company. 

On the 25th day of September, 1852, this writ was 
levied upon all the property of every kind and character 
of said railroad company situate in the State of Illinois. 

On the 2;th of October, 1852, the marshall re'urned 
this writ with the following endorsement: ‘I hereby 
‘return this writ without sale of property, wholly un- 
‘‘ satisfied —having been-enjoined from making a sale by 
‘the United States Circuit court.” 

The lease hereinbefore referred to was also in evi- 
dence. 

The resolutions adopted by the stockholders of the 


Chicago and Pacific compativy are made a part of the 


lease, and precede the covenants of the Chicago, M.1- 


waukee and St. Paul Railroad Company. 
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Under article 1 of the lease, the lessee covenants to 
cancel, satisfy and discharge the three thousand bonds at 
the maturity thereof, and to pay, cancel and discharge all 
of the coupons or interest warrants attached to said bonds, 
and to save the lessor harmless therefrom. 

Under article 2, the lessee covenants to operate the 
road in the same manner as the lessor would be required 
under the law, and to keep and preserve said railway, 
premises, and every part thereof, in thorough repair and 
working order and cond.tion, and to satisfy all tixes that 
might be levied upon the premises, either by the State 
or National governments. 

Under article 3, the lessee covenants to restore said 
property to the lessor at the expiration of the lease, with 
all additions, betterments and improvements. 

This lease was duly acknowledged by the proper 
officers of the respective parties, and recorded in the 
various counties upon the line of road. 

On the 24th of November, 1885, the cause came on for 
hearing upon the pleadings and proofs, and upon the 
same day the cross-complainant asked leave of court to 
amend its cross-bill so as to conform to the testimony in 
the record, but, upon objections by the cross-defendants, 
the court took the matter under advisement, and on the 
following day the hearing of said cause was concluded. 

The record further discloses that on the first day of Feb- 
ruary, 1886, the parties ayain appeared by their respect- 


ive counsel for the purpose of settling the decree in ac- 
cordance with the finding of the court theretofore 
rendered; and thereupon the cross-complainant by its 
counsel withdrew its motion for leave to amend its cross- 


bill, and the further hearing of the cause upon the cross- 


os 
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complainant’s objection to the draft of the decree was 
postponed. 

And thereupon the appellant filed the following objec- 
tions to the draft of decree, to wit: 

Ist. Said draft of decree dogs not correctly recite the 
provisions and conditions of said lease executed by the 
Chicago and Pacific Railroad Company to this cross- 
defendant. 

2d. The finding of the court ‘that said bonds were 
‘¢ sold and the proceeds, amounting to nearly three mil- 
‘¢ lion of dollars, were received by the Chicago, Milwaukee 
‘and St. Paul Railway Company,” is not sustained by 
the proofs in said cause. 
3d. The finding by the court that « The Chicago, 
Milwaukee and St. Paul Railway Company constructed 


a bridge across the said Mississippi river with the pro- 


a 
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is not supported by the proof and 


. 
. 


ceeds of said bonds,’ 
is not authorized by the original cross-bill and answer 
and the issues tendered thereunder. | 

4th. Said draft of decree does not conform to the 
allegations in the pleadings, nor the proofs in said cause. 
Neither the pleadings nor the proof authorize a personal 
decree against this cross-defendant. 

On the first day of March, 1586, the parties again 
appeared in court, and thereupon the cross-complainant, 
aud by leave of court, over the objections of appellant, 
filed its amended cross-bill. 

The amendments charge that the Chicago and Pacific 
Railroad Company executed to the Chicago, Milwaukee 
and St. Paul Railway Company on the 2d day of April, 
A. D. 1880, a lease of its railroad and all tts property for 


a term of 999 years; and that about the same date both 


Se 


1e salNne Or © 
Sald DONndS Were Issued. 


amenament 


me arrangement dDetween 
acceptance OF Said lease. 


Said property ana 


‘as bound 


roceedas 
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Bank of Chicago, their successors and assigns, etc., from 
further proceeding under the writ of fer? facias, issued 
out of said court on the 15th day of July, 1552, upon the 
judgment recovered in sa‘d court by said Third National 
Bank of Chicago; also that the marshal be perpetually 
enjoined and restrained from selling under the levy of 
said writ, and that said levy be released. 

Thereupon the appellant, the Chicago, Milwaukee 
and St. Paul Railway Company, prayed leave of court 
to file its separate answer to the amended cross-bill. 
The appellant’s motion was denied by the ccurt, but 
the answer is made a part of the record of this cause. 

Said answer admits the execution of the jont trust 
deed and bonds, and the sale of said bonds by said cross- 
defendant by authority of the said Chicago and Pacitic 
Railroad Company. 

The answer further avers that all the covenants as- 
sumed by said cross-defendant are set forth in said lease; 
and further avers that said cross-defendant has never as- 
sumed any covenants or obligations other than those con- 
tained in said lease. 

The answer also denies that said cross-defendant ever 
assumed, or undertook, or became obligated to pay or dis- 
charge either of said claims, demands, or judgments, of 
the said ‘Tabor or of the said cross-complainant. 

The answer further charges that said cross-complain- 
ant advanced said Chicago and Pacific company, for the 
redemption of its said property from sale under the fore- 
closure decree, and the payment of costs and expenses 


connected therewith, about the sum of $1,100,000. Also 


that it had been compelled to pay, satisfy, and discharge, 


the deficiency decrees theretofore entered by said court 


in said foreclosure proceedings, amounting to about the 
sum of $400,000. Also that it has paid and discharged a 
large number of judgment liens existing and in tull force 
at the time of the execution of the said lease, amounting 
rate 


<} 
>A 


to the sum of about S200.000. Alsothat the aggre 


os 


amount expended by said cross-defendant in and about 


the matters hereinbefore referred to. amounted to the 
sum of $4,000,0C0. 
And “especially denies that it ever diverted any part 


“of the proceeds of the said mortgage bonds from the 


| 


“intended purpose and use as alleged in the said cross- 
‘bill; and especially demies that said cross-complainant 
«has any just claim or demand, either in law or in equity, 
“against this respondent.” 

The appellan.’s exceptions to the draft of decree were 
overruled, and such decree was enrolled 5n the rst dav of 
-March, A. D. 1886. 

The decree finds that the Chicago and Pacitic compan, 
was organized in 1865 by a special act of the legislature, 
with authority to construct a road from the city of Chi- 
cago to the Mississippi river. Also finds that on the first 
day of October, 1872, it executed a trust deed to secure 
an issue of bonds amounting to $3,005,000; that foreclos- 
ure proceedings were commenced in May, 1876, in the 
United States court for the Northern district of Ihinois. 
and that, in May, 1879, the property and franchises of 
said company were sold subject to redemption under the 
decree previously rendered in said foreclosure suit of 
Blair and others, for the sum of $916,100; also that on 
the 2d day of April, 1880, the company, with the ap- 
proval of its stockholders, executed a lease of its railroad 


and other property to the Chicago, Milwaukee and St. 
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Paul Railway Company for a term of nine hundred and 
ninety-nine years--—and that 

‘In and by which lease it was, among other things, 
provided that, 

‘Whereas, certain other parties to whom the Chicago and 
+ Pacitic Railroad Company was so as aforesaid indebted, 
lemands in the Superior 


‘have prosecu’ed their certain ¢ 
i - “and Circuit couris of Cook county and other courts in 
‘the State of Illinois, and have procured divers judg- 
‘ments thereon, which now ’reman unpaid and unsatis- 


‘ted of record and 

- Whereas, the Chicago, Milwaukee and St. Paul Rail- 
+ way Company, at the request of the Chicago and Pacific 
‘Railroad Company, now proposes to aid the said Chi- 
‘cago and Pacific Railroad Company in procuring a suth- 
‘cient sum of money to redeem said property from the 
‘aforesaid sale, and to protect said property from ali of 


‘the said valid judgment liens; and also to construct the 


railroad of the said Chicago and Pacitic Railroad Com- 


‘pany to the Mississippi river, and secure all proper and 


‘necessary terminal facilities,” etc., etc. 

The decree further tinds the execution and issue and 
sale of the $3,000,000 of bonds secured by the trust deed 
of April, 1580; the execution of the lease and the entry 
into the possession of the property therein described by 
the Chicago, Milwaukee and St. Paul company. 


And further tinds as follows: 


‘* And it further appearing to the court that the Chica- 
‘go, Milwaukee and St. Paul Railway Company extended 
‘the road of the Chicago and Pacific Railroad Company 
‘to the Mississippi river at Savannah, where it, the Chi- 
‘cago, M-lwaukee and St. Paul Railway Company con- 


Pe 
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structed a bridge across said Mississippi river with the 
proceeds of said bonds, and has ever since operated the 
road as a part of its line between Chicago and Omaha.” 


Also the recovery of the Tabor judgment and sale by 


ve marshal; the purchase by Albert Keep; the redemp- 


tion of the property by the Third National Bank, and 


also the recovery by the said Third National Bank onthe 


3d day of April, 1882, of the judgment against the Chicago 


and Pacific Railroad Company for the sum of $36,165.36 


~ , ~ . 
and $36.20 costs of suit. 


« 
* 


And thereupon the court decrees as follows: 

« And it appearing to the court that the complainant in 
the cross-bill and its amendments, is entitled to relief: 

«¢ Now, therefore, be it ordered, adjudged and decreed, 
that the Chicago, Milwaukee and St. Paul Railway 
Company pay in to the clerk of this court, within thirty 


days, a sum of money sufficient to satisfy the judgment, 


‘costs and interest rendered in favor of the Third Na- 


tional Bank of Chicago against The Chicago and Pa- 


‘cific Railroad Company, including also the amount, with 


interest, paid by the Third National Bank of Chicago 


‘to the United States marshal for the Northern district 


‘of Illinois. to redeem from the sale to Albert Keep as 


aforesaid: and it is further ordered, adjudged and de- 


- creed, that in case the Chicago, Milwaukee and St. Paul 


Railway Company shall fail to pay said sum of money 


aforesaid within said thirty days, the Third National 


‘ Bank of Chicago may move the court for the appoint- 


ment-of a receiver, with the usual power of receivers. 


to take possession of the said leased property and to 


‘operate it until the amount due to the said Third Na- 


tional Bank of Chicago upon its judgment as aforesaid, 


‘with costs and interest thereon, and the amount, wi! 


«Chicago to the United States marshal for the Northern 
‘ district of Illinois, to redeem from said sale to Albert 
«“ Keep is paid out of the earnings of said road, and .for 
“any other proper relief. | 

‘Tt is further ordered, that the complainant in the 
‘“cross-bill recover its costs of the defendant in said cross- 
«bill, The Chicago, Milwaukee and St. Paul Railway 
« Company, to be taxed. 

«¢ And thereupon the cross-defendant, the Chicago, Mil- 
“waukee and St. Paul Railway Company, prays an ap- 
‘peal from the decree entered in said cross cause to the 
‘«¢Supreme court, which the court allows upon the filing 
‘‘of a bond, with surety to be approved by the court, in 
“the sum of $10,000, which bond shall operate as a 


‘“* supersedeas.”’ 


ASSIGNMENT OF ERRORS. 


1. The court erred in permitting the cross-bill to be 


‘inal bill. 


filed, as it is not germane to the orig 

2. The court erred in overruling complainaxt’s de- 
murrer to the cross-bill. 

3. The court erred in permitting the amendment to 
the cross-bill after the hearing, and in founding the decree 
thereon, as the amendment was not germane to either 
the original bill or the cross-bill as originally filed, and 
by the introduction of new and distinct issues and an ad- 
ditional and an entirely new prayer for relief, introduced 
into the causes issues and not contemplated by or within 
the scope of the original suit. 

4. The court erred in permitting the cross-bill to 


oS 


‘interest thereon so paid by the Third National Bank of 


a ae 


—— 


to 


os 


stand as amended, for as amended it was not germane to 
the original bill. 7 

5. The court erred in refusing to permit appellant to 
file answer denving the new, distinct and altogether sur- 
prising charges contained in the amendment to the cross- 
bill. 

6. The tindin 


supported by the evidence. 


s of the court and the decree are not 


(y 
So 


7. There are other and manifest errors in the record. 


BRIEF. 


-, 


THE CROSS BILL IS NOT GERMANE TO THE ORIGINAL BILL, 
AND THE COURT ERRED IN PERMITTING IT TO BE FILED, 
AND IN OVERRULING THE PLAINTIFF S DEMURRER 


THERETO. 


t. A cross-bill is a bill brought by a defendant in a 
suit against the plain'iff in the same suit, or against other 
defendants in the same suit, or against both, touching the 
matters in question in the original bill. It 1s usually 
brought either (1) to obtain a necessary discovery of 
facts in aid of the defense of the original bill, or (2) to 
obtain full relief to all parties fouching the matters of the 
original bill, 

Story Eq. Pl, Sec. 389. 


Young v. Colt, 2 Blatch., 273. 


2. <A cross-bill is a matter of defense, and is confined 


| 
i 
; 
: 
' 
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Ss in litigation 1 in the original suit. If it bri ings 


to the matters 
before the court other distinct matters and rights itis no 


- longer entitled to be deemed a cross-bill, butis an original 
suit and no decree, founded upon such matters, would be 


made upon the hearing of the cause. 
Story Eq. Pl., Secs. 393, 631. 
Gallatin v. Erwin, 8 Cowen, 36t. 
Walden v. Bodley, 14 Peters, 156. 


ap* 
ency upon the original suit. 
; Slason v. Wright, 14 Vt., 208. 
Cross v. De Valle, 1 Wallace, 5. 


3. It is treated as an auxiliary suit, or as a depend- 


4. And can be sustained only on mitters growing out 
of the original bill. | “ 
Thompson v. Shoemaker, 68 Ill., 25 

Lund v. Skanes Bank, 96 Ul., 181. > 


Gage v. Mayer, 117 Ill., 632. 

Daniel vy. Morrison, 6 Dana, 186. 

Crabtree v. Banks, 1 Met. (Ky.), 482. 
Slason v. Wright, 14 Vt., 205. 

Rutland v. Page, 24 Vt., a 

Ayers v. Carver,'17 How., 591. 

Pendall vy. Trevor, 30 Ark., 249. 

Eve v. Louis, gt Ind., 470. 

flall Lumber Co. v. Gustin, 54 Mich.. 
24. 

Cartwright v. Clark, 4 Met., 104. 

Kemp v. Mackrell, 2 Atk., 
Cross v. De Valle, 1 Wall., 5. 

ktubber Co. v. Goodyear, g Wallace, 807. 
Mayflower v. The Dove, 91 U. §., 379, 
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5. No decree can be founded upon new and distinct 
matters introduced by a cross-bill which were not em- 
1 braced in the original suit. 
Daniels Chn. Practice, page 1,549, note 2. 
May v. Armstrong, 3 J. J. Marsh, 262. 
Daniels v. Morrison, 6 Dana, 186. 
Gallatin v. Arwin, 3 Cowen, 361. 
field vy. Schieffelne, '7 John. Ch., 252. 
Tosey V. frodeers, 13 Geo., 479. 
Andrews v. Hobson, 23 Ala., 219. 
Gouverneure v. Elmendorf, 4 John. Ch., 
357: 


Grifith v. Merritt, 19 N. Y.,. 529. 


Ea. 
. ) 


r THE AMENDMENT TO THE CROSS- BILL FILED BY LEAVE OF 
THE COURT AFTER THE HEARING, AND TO SUPPORT THE 
DECREE, WAS NOT GERMANE EITHER TO THE ORIGINAL 
BILL OR THE CROSS-BILL, AS ORIGINALLY FILED, AND, 
BY THE INTRODUCTION OF NEW AND DISTINCT CHARGES 
AND AN ADDITIONAL AND ENTIRELY NEW PRAYER FOR 
RELIEF, INTRODUCED INTO THE CAUSE ISSUES NOT CON- 
TEMPLATED IN EITHER THE ORIGINAL BILL OR THE 
CRIGINAL CROSS-BILL, AND THE ANSWERS FILED 
THERETO, AND THE COURT THEREFORE ERRED IN PER- 
MITTING THE AMENDMENT TO BE FILED AND IN FOUND- 


ING ITS DECREE THEREON. 


1. An amendment will not be allowed at hearing, and 


much less, after case is heard, which contains anything 


that will prejudice or surprise defendant, or that will in 
anywise change the issues. 

Moster v. Knox Coll., 32 Ulh., 15 
~ Farwell v. Meyer, 35 lll., 40. 


csi 


ee 
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flewitt v. Dement, 57 Ill. 500, 502. 

Lewis v. Lanphere, 79 Iil., 187, 189. 
Booth v. Wiley, 102 Ill., 84, roo. 

Am. Bible Society v. Price, 115 Ill., 623- 


666. . 
The Tromolo Patent, 23 U.S., 518, 527. 
flarding, Admx., v. Boyd, 113 U. S., 756. .- 


Shields v. Barrow, 17 How., 530. 
Suead vy. McCoul, 12 How., 407, 421, 422 
Ogtesby v. Attrill, 14 Fed. Rep., 214. 
Land Co. v. Elkins, 20 Fed. Rep., 545. 
2. Ifthe courts below abuse their discretion in per- 
mitting amendments at hearing, their action will be re- 
viewed. 
Jefferson County v. Ferguson, 13 IMil., 33, 
35: 
Mason v. Blair, 33 Ml., 194. 
Booth v. Wiley, 102 Mli., 84, 100. 
Gordan v. Feeynolds, 114 Ml, 118, 123. 


eee. 


THE CROSS-BILL, AS AMENDED, IS NOT GERMANE TO THE 
ORIGINAL BILL, AND THE COURT ERRED IN FOUNDING A 
DECREE UPON IT AS AMENDED. 

This proposition is, of course, supported by all the au- 
thorities cited under first proposition, and by the authori- 
ties cited under first branch of second proposition. 


IV. 


THE DECREE IS NOT SUPPORTED BY THE EVIDENCE. 


ARGUMENT. 


weet ee 


is 


2 THE CROSS-BILL IS NOT GERMANE TO THE ORIGINAL BILL. 


The original bill was simply a bill for an injunction to 
stay the unlawful sale of a railway under an execution. 
That was all. It did not pray for any decree which in any 
way involved the defendants’ rights. It simply asked that 
the defendant be restrained from doing an unlawful act. 
Whatever the defendant could legally do to collect its 
judgment it could still do. The bill did not call into 
question the validity of the judgment or deny the de- 
fendant’s right to collect it by proper means. 

The defendant responds with a cross-bill praying that 
the judgment may be declared a lien on the property and 
that a receiver may be appointed with the usual powers 
to manage the road and pay the debt. 

What this has to do with the original bill it 1s difficult 
to see. It is an entirely new and original proceeding. 

The defendant first attempts what it has no right to do» 
namely, forcibly seize a railroad and sell it on execu- 
tion, then when it 1s enjoined from doing that, it attempts 
to introduce as part of the injunction proceedings, a step it 

‘ should have taken originally. Clearly the cross-bill was_ 
not proper. 

As to the nature and object of a cross-bill; the court 
savs in Avers v. Carver, 17 How., 591 (s. c. 1 Myers’ 


Fed. Dec., 473 }, cited before: 


« A cross-bill is brought by a defendant in a suit against 
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the plaintiff in the same suit, or against oiher defendants 
in the same suit, or against both, touching the matters in 
question in the ori iginal bill. It is bro ught either to ob- 
tain a discovery of facts, in aid of the defense to the 
original bill, or to obtain full and complete relief to all 
parties, as to the matters charged in the original bill. It 
should not introduce new and distinct matters not em- 
braced in the original bill, as they cannot be properly ex- 
amined in that suit, but constitute the subject-matter of 
an original independent suit. The cross-bill is auxiliary 
to the. proceeding in the original suit, and a dependency 
upon it. It is said by Lord Hardwicke that both the 
original and cross-bill constitute but one suit, so intimately. 
are they connected together. F7e/d v. Schreffelin, 7 Johns. 
Ch. R., 252. The office-of a cross-bill has been fully 
discussed at this term by Mr. Justice Curtis in the case 
of Vector Shields ef al. ve. Barrow, and I need not, there- 
fore pursue it, but refer only to that opinion for the true 
doctrine on the subject.” 

In the case of Young v. Colts, 2 Blatch., 273 (s. c. 
15 Myers’ Fed. Dec., 802), cited before, the court says: 


‘¢ The broad principle upon watch a cro3s-bill 1s allowed 
IS, that equity should give the suitor a common advantage 
in its processes. As it compels a defendant to make 
disclosures and discoveries under oath to aid an action 
against him, so should it secure mutuality in this privilege 
by allowing a defendant to become a plaintiff and com- 
pel his adv ersary, in particular cases, to make disclosures 
and discoveries of matters within his knowledge that are 
serviceable to the defense. The parties, to that end, 
alternate places, in order that each may have the same 
use of the powers of the court for the same object. A 
cross-bill, as its name imports, goes ‘no further than to 
give the party filing it the reciprocal right enjoyed by 
the complainant in “the original bill, in respect to their 
mutual title or interest in the subject-matter of the suit. 
Story’s Eq. Pl., Secs. 389, 390.” 

In Cross v. De _— t Wall., 5, cited before, on page 


14, the court says ‘A cross-bill is a mere auxiliary suit 
and the hadibiency a the original. It may be brought 


29 


by a defendant against the plaintiff in the same suit, or 
against other defend: ints, Or against both, but it must be 
touching the matters in question in the bill; as where a 
discovery is necessary, or as where the original bill 1s 
brought for a specific performance of a contract, which 
the defendant at the same time insists ought to be deliv- 
ered up and canceled; or where the matter of defense 
arises out of the causes ne issue, where in cases at law 
the defense is by plea puss darrein continuance. ‘The bill 
filed by the heirs is for an entirely different purpose from 
that of Cross, it called upon the court to decree on the 
future rights of their co-defendants and others not 77 esse, 
and decree the limitations on the life estate to be void as 
tending to a perpetuity. This would be introducing an 
entirely new controversy, not at all necessary to be de- 
cided in order to have a final decree on the case presented 
by the original bill.” 

And so inthe case at bar, the cross-bill is for an en- 
tirely different purpose from the original bill. It has no 
relation to the matters contained in the original bill, it does 
not pertain to the subject-matter of the original suit; 
which was simply for an injunction to restrain the com- 


mission of an unlawful act. 


Pe. 


THE AMENDMENT TO THE CROSS-BILL PERMITTED AFTER 
HEARING WAS NOT GERMANE TO EITHER THE ORIGINAL 
BILL OR THE CROSS-BILL. 

How exceedingly chary the courts are of permitting 


amendments after hearing, may be gathered from the fol- 


Le 
lowing decisions, all cited before in the brief. 

In Harding, Admvx., et al. v. Boyd, 113 U. S., 756, the 
court permitted an amendment to the original bil after 
the evidence was read. The amendment simply prayed 


for alternate relief, and consisted of the following words: 


yn 
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« Or, if thought proper, that the court give a decree for 
“the purchase money due on said lands, and that the 
“ plaintiff be decreed to have a lien on said lands, for the 
“ payment thereof, and that said lien be enforced.” The 
language of the court, on pages 761 to 765, is directly 
applicable to the case at bar. After citing, with approval, 
Lyon v. Talmadge, 1st Johns. Ch., 184, 188, and rst Dan. 
Ch. Pr., 384, 5th Ed., the court, by Justice Harlan 
who rendered the opinion, goes on to say that the orig- 
inal bill certainly stated facts entitling the complainants to 
some relief, and that the compla‘nants evidently supposed 
that the relief to which they were entitled was a cancel- 
lation of certain bonds and deeds. But while the evi- 
dence did not clearly show that the complainants were en- 
titled to a cancellation, it did show conclusively that the 
purchaser had not fully paid for the lands according to 
the terms of his purchase, and the amendment simplv 


give a decree 


prayed the alternate relief that the court 
for the purchase money due on said lands, and it further 
appeared that when leave was asked to amend the prayer 
for relief, no objection was made by the defendant, * but 
“the amendment having been allowed, he excepted, but 
‘without any suggestion of’surprise, or any intimation 
“that he was able to or desired to produce additional 
‘proof upon the issue.”’ 

And right here we respectfully call the court’s atten- 
tion to the fact that in the case at bar, the defesdant to 
cross-bill not only strenuously objected to the amendment 
of the cross-bill, but asked leave of the court to file an 
answer denying the charges set forth in the amendment 
and setting up a complete defense to the cross-bill as 
amended, weich leave was not granted, and the defend- 


ant to the cross-bill was wholly debarred from all right to 


show that the the amendment were wholly 


without foundation. 


~~~ Of the amendmcnt in the case citec 
Says, on page 763: “ /f suggested no change or modifica- 


} 
f 


. Justice HARLAN 
fe Z 
tion of tts allegations, and in no just sense made a nex 


case.” 

: On page 764, he cites, with approval, the deci- 
5 / ri 

sions in Sfvelids v. Barrow,17 How., 139, cited before, 

and distinguishes that case fron 


ation, saving: 


> 

« The circumstances of the present case are entirely 
different from those in Sfve/ds v. Barrow. The amcud- 
ment here did not introduce new allewations, nor make 
additional parties, nor encumber the record, nor im- 
crease the EXPENSES of the litigation, wor C€ miplicate thé 
‘itis suit, nor make new issues of fact. It simply enabled the 
court , upon the case made by the original bill, to give the 

relief which that cuse justified.” 


. 5 | r . . ~ . 
Applying the language of justice Harlan to the case 
at bar, it becomes at once apparent that the amendment 
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permitted by the court below did introduce new allega- 
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manifest, that they might have formed a part of the case 
as originally presented to the Circuit court, if at any time 
jt were proper to incorporate them with the subject-mat- 
ter and with the objects es by the original bill. 
The prayer of the original bill was limi‘ed to the enforce- 
ment of an alleged judgment lien upon specific property 
purchased by the defendant, Selden, and to recourse 
against the heirs and widow of McCoull, of whom Sel- 
den had purchased; the propose -d change, by way of 
amendment and supplement, is a general bill for discov ery 
and relief against all persons alleged or supposed to have 
been purchasers or grantees from McCoull, and for satis- 
faction out of the property purchased by him, or to which 
he had title at the date of the original judgment in favor 
of Leekamp. Such an essential ch: ange in the character 
and objects of the cause proposed, too, after a hearing, 
and when it was manifest that the object of the original 
bill - namely, the len of the judgment, no longer existed, 
could not have been accorded the plaintiff by any sound 
rule of practice.” 

It wou!d be difficult to find language more forcible and 
pertinent to the case at bar. 

In ‘fefferson County v. Ferguscn, 14 Illinois, 33, on 
page 35, Justice CATON says of amendments: -‘ Four 
amendments were allowed to this bill, two of which were 
permiited after the case had been argued, and while it 
was under advisement in the court below. The permit- 
ting of these amendments is now assigned for error. We 
do not think the decree should be re versed for this cause 
alone. Asa general rule, these amendments are in the 
discretion of the Circuit court: and when admitted for 
furtherance of justice, we ought not to listen to the ob- 
jection, winless the party can show that his substantial rights 
have been prejudiced by the amendments which have been 
allowed. A case might exist, and we are not prepared to 
say that this is not that case, where it would be the exer- 
cise of a judicious discretion to permit amendments even 
to the extent allowed here; dat certainly, except to make 
new parties, amendments should not be allowed after a cause 
has been subenitton | to the court, nuless under extraordinary 
circumstances of ssity. ‘That the court has authority 


to allow such amendments upon proper conditions, there 
can be no doubt; for, without looking into the English 
practice on the subject, we find the authority expressly 
given in the thirty-fourth section of our chancery act.” 


In Booth v. Wiley, 102 Ill., 84, on page 100, after re- 
viewing the authorities on amendments, the court says: 
«Such amendments, must, of course, on/y be allowed 
when, or on such terms as that, no undue advantage will 
thereby be obtained over the opposite party, and upon pay- 


**4 
. 


ment of costs thereby occasioned And the court goes 
on to say that the plaintiffs in error were not prejudiced 
by the amendment that was allowed in the court below. 

It is plain from the authorities where an amendment 
is allowed after hearing: 

1. That the case declared by pleadings and proof 
must clearly entitle plaintiff to relief. 

; ry. 2 iia 

2. That the amendment must be in its nature, purely 
formal, not setting up new matter or praying new relief. 

3. That the amendment permitted must be such as calls 
for no further answer from the defendant, and for no fur- 


ther proof. 


4. That the amendment must be of sucha nature that 
when incorporated in the original bill, the answer filed 
thereto will still be a full, fair and complete answer to the 
billas amended. If the amendment introduces into the ori- 
ginal bill anything which the answer does not fully and 
fairly cover, then it is clearly improper for the amendment 
being purely formal, and the defendant never been per- 
mitted to either amend his answer or to file a new answer, 
it wouid work a great injustice to permit the introduction 


by amendment after hearing of matter not covered by the 


answer and thereupon not within the contemplation and 
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consideration of the defendant when the proofs were 


taken. 

5. And this rule may be gathered from the authorities 
and will commend itself to the court; that no amend- 
ment will be permitted after hearing to support decree 
Which will introduce matters not fully and fairly covered 
by the answer and which, 1f they had been originally set 
out in the original bill, would have required an answer. 

6. In short, the plaintiff after hearing, cannot seize 
upon isolated bits of testimony and proof which when 
given were, perhaps, passed unheeded and as of no import- 
ance by both sides, and found thereon an amendment 
which so wholly changes the issues involved as to be a 
complete surprise to the defendant, and so rob him of the 


right to answer and introduce evidence to rebut the 
bos sentete” -T~ } 
plaintift’s case as amended. 
All that is said of amendments to original bills applies 


with equal or greater force to amendments to cross bills. 


i 
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Not another line in the whole record tends to show that 
any portion of the $3,000,000 was used in the construc- 
tion of the bridge across the Mississippt. 

Without pursuing that matter further, without either 
side’s supposing the funds used in the construction of a 
bridge had anything to do with the issues, the hearing 
proceeded and was concluded, and the court found that 
the plaintiff was entitled to the injunction prayed for in the 
original bill, and did not find that defendants were enti- 
tled to any relief under the cross-bill. In other words, 
the case as made. by bill and cross-bill, and answers there- 
to, was decided in favor of plaintiffs. 

Then it was that the defendants, under pretense of 
amending their cross-bill to make it conform to the evi- 
dence, changed their base entirely and prayed for an en- 
tirely new relief. 

They charge that the “ Chicago, Milwaukee and. St. 
« Paul Railway Company, instead of using all the $3,000,- 
“000 to pay off outstanding indebtedness of the Chicago 
«and Pacific railroad and in constructing and equipping 


5 


‘it fo the Mississippi,” used a large portion of the pro- 
ceeds of said bonds in building a bridge across the Mis- 
sissippi river and thereby misapplied a large portion of 
the proceeds of said bonds, and used the same for another 
purpose than those for which said bonds were issued. 


(Rec., 50.) 


And they insert prayer for an entirely new and differ- 


ent relief and against the Chicago, Milwaukee and St. 
Paul Railway Company, while their original prayer was 
against the Chicago and Pacific alone. They pray that 
the Chicago, Milwaukee and St. Paul Railway Company 


may be decreed to pay the judgment and costs. 
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To this remarkable amendment, introducing an entirely 
new and distinct issue, not hinted at in either the original 
bill or the cross-bill,.the plaintiff objected most. strenu- 
ously and asked leave to file an answer to the new charges 
inthe amendment. (Rec., 53-55.) The Chicago, Mil- 


waukee and St. Paul Railway Company denied the charges 


and offered to prove that it had expended more than $4,- 


000,000 in the construction and proper equipment of the 
road éo the Mississippi and that therefore if any portion of 
the $3,000,000 realized from sales of bonds had been used 
in constructing a bridge “« such use was not a fraud upon 
‘any of the judgment creditors of the said Chicago and 
‘* Pacific Railroad Company for the reason that said de- 
‘fendant expended more than the full amount of said funds 
‘in the construction, completion and equipment of said 
‘¢ road and in the discharge ef other claims and obligations 
“referred to in the preamble and resolutions attached 
“ to lease.” 

The court refused leave to file this answer, and entered 
a decree against the Chicago, Milwaukee and St. Paul 
company upon the cross-bill @s amended, that it should 
pay the $36,165.36 judgment with interest and costs, also 
the $5,304.20 redemption money (Rec., 57), in all 
$41,469.56 with interest and costs. 

This decree was entered upon the assumption: 

1. That the $3,000,000, proceeds of bonds sold con- 
stituted a trust fund in the hands of the Chicago, Mil- 
waukee and St. Paul Railway Company. 

2. That a portion of such trust fund had been mis- 
appropriated in the construction of the bridge across the 
Mississippi. 


Aside from the irrelevancy of the cross-bill and the 
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amendment thereto, and admitting for the moment that 
the $3,000,000 constituted a trust fund in the hands of 
the Chicago, Milwaukee and St. Paul Railway Company, 
and that some portion of it was used in the construction 
of a bridge—in other words admitting, for the moment 
all that the appellee contends for, it 1s apparent to the 
court— 

That there is not a line, nor a word in the whole record 
which shows how much of the $3,000,000 went into 
the bridge. It might have been one thousand dollars or 
one hundred thousand. The record 's absolutely selent on 
that point. Now without evidence as to the amount of 
the trust fund misappropriated, how is it possible, in 
equity, to enter up a decree arbitrarily against a trustee, 
at the same time refusing the trustee the right to show 
just how the fund was used, and whether he had used 
much or little, or none at all outside the objects of the 


trust. 


IT[. 


THE CROsSS-BILL AS AMENDED IS NOT GERMANE TO THE 


ORIGINAL BILL. 


The argument supporting this proposition is included 
in the argument under the two preceding heads. 

Certainly if the cross-bill had been filed originally in 
the amended shape no court could have held that it 1s 
germane to the subject-matter of the original suit. It 1s 
entirely different. It involves the enforcement of a trust, 


or the following of a trust fund. 


Soe es J Fe " 
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THE DECREE IS NOT SUPPORTED BY THE EVIDENCE. 


The court decreed: 


1. That the Chicago, Miiwaukeee and St. Paul, Rail- 


way Company should pay to the appellee the $5,304.20 


redemyp ‘ten money from the sale to Albert Keep. (Ree. 
57:) 


There is not in the whole record a scintilla of evidence 


warranting that decree. There is nota scintilla of evi- 
dence that the Chicago, Milwaukee and St. Paul Rail- 


way Company ever received a dollar of the redemption 


money. On the contrary it is expressly denied (Rec., 
35), that Mr. Alexander Mitchell made the redemption 


for, and on behalf of the Chicago, Milwaukee and St. 


Paul Railway Company. 


There is no evidence whatsoever, either direct or indi- 


rect to support this portion of the decree. 

2. It is decreed that the Chicago, Milwaukee and St. 
Paul Railway Company shall pay the $36,165.36 judge- 
ment held by appellee. (Rec., 57.) 


There 1s no evidence in the record warranting such a 


decree. As before stated, assuming for the moment that 
the Chicago, Milwaukee and St. Paul Railway Company 


misappropriated any funds of the Chicago and Pacific, 


*% 


its liability would extend no further than the amount mis- 


appropriated, and as to the amount, if any, whether large 


OE ee id 4 =F. 


SS fo 
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or small, the record is absolutely silent, and the Chicago, 


te 


Milwaukee and St. Paul was not permitted to introduce 
any evidence, either to show that no funds had been mis- 


used or the amount of any possible misappropriation. 
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There is no contention over the finding of the court, 
except as to the follow1 ing: 


‘And it further appearing to the court that the 
Chicago, Milwaukee and St. Paul Railway Company 
extended the road of the Chicago and Pacitic Railroad 
Company to the Mississippi river, at Savannah, where it, 
the Chicago, Milwaukee and St. Paul Railway Company, 
constructed a bridge across the said Mississipi river with 
the proceeds of said bonds, and has ever since operated 
the road as part of its line between Chicago and Omaha.” 


There is no evidence to support this finding of the 

court except the following (page 34 of printed record): 

*Q. Can you furnish, or have furnished a detailed 
tl h 


2 
statement of manner in whi $3,000,000 raised 


ht +} 
Ci 
by bonds and mortgage referred to, has been expended: 


Le 


' ? = ~* . - +} ~ + F L -~ ms > 
‘+A. [don’t know whether [ could obtain that state- 

+ . - - r > a _>* - EE * 1¢ " : j > 
ment or not; it would be very difficult to furnish a de- 


| 


or the reason that the entire track of 


m+ 


tailed statement 
oor ee on Dias ea. ae <n 
the road between C nica fo anda pyron has been prac- 


: 1! - . ] a - eo 7 ‘ine ~ : 7 ~ ] > > 
ticaliv relaids; a sood deal of money has been pal ud out 


to procure title to the right of way; also, there has 
been paid out a large amount of money for fencing and 
for improvements of the grade; that is, by cutting out 
steep grades, and in building new station -houses and 
repairing the track generally. he road, at the time 
of the sale, and at the time of the execution of the 
lease, as a matter of fact, was not more than haif built, 
so that it had to be rebuilt. Then, in addition to that, 
they extended the line from Byron to the Mississippi 
river, and built a bridge across the river, and the pro- 
ceeds of the bonds went into all that. I don’t think it 


would be possible for me to show in detail how the 
money was expended. 

‘«*Q@. Is there any one of the empl oves of the Chic "Ago 
and Pacific, or the Chicago, Mil lwaukee anc 
who could furnish a detailed statement? 

«A. I could not tell you that now; I could ascertain: 
the books are all kept at Milwaukee. I have neve 
examined the books. 

‘*Q@. Was there any portion of the $3,000,000 used 
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in redeeming from the sale under the Blair mortgage re- 
ferred to in the original bill: 
« A. .The entire amount paid for the redemption of 


i 
. ’ } 7 > i > ee af _ 
the property trom the saie under the Blain foreclosure 
was paid out of the proceeds of the bonds in this way: 
The Chicago, Milwaukee and St. Paul company ad- 
Pm} / i = 


7 


vanced the money to make the redemption; the redemp- 
tion was _ made after the execution of the lease and 
mortgage under these resolutions. The advance was 
made voi the Milwaukee and St. Paul company, and 
they were repaid out of these Bbonds—the proceeds re- 
sulting trom the sale of the bonds. ‘Then, in addition 
to that, 'there was paid out a large amount of money to 
various bondholders to satisfy deticiency decrees that 
were entered in the Blair case in favor of the holders 
of these bonds. Among 
$80,000 to the holders of the bonds that were hypothe- 
cated by the Third National : 
loan. 


No further ing uIr) v was made as to the use made of 
i 
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tract between the two railroad companies does 
st, either direct or by implication. 

There is no contract between the parties except the 
lease. 

By reference to this lease and the resolutions of the 
stockholders authorizing its execution, it will be found 
that the Chicago, Milwaukee and St. Paul Company 
only undertook to furnish the necessary money for the 
redemption of the railroad, franchises and appurtenances 
from sale under the foreclosure decree; to relieve such 
property from all then existing judgment liens, and also 


to complete and equip the road from the Chicago, to the 
Mississippi river. 


It did not undertake to discharge all of the indebted- 
ness of the Chicago and Pacific company, nor did the lease 
provide that the $3,000,000 realized from the sale of the 
bonds should be appropriated or applied to the discharge 
of any claims, save those that were then judgment liens 
upon the propery. 

After the redemption of the property from sale urider 
the foreclosure decree, there was no mortgage lien 


¢ 
> 


- 
upon the same and the judgments then entered, were 


valid liens upon such property. 
All were disc harged except the Tab yr ju loment. 
Under an execution issued upon this judgment the 
property of the Chicago and Pacitic Company was sold, 
and the lien of said judgment was thereby extinguished. 
‘True. the sale of the property under such execution 
was unlawful, but that fact would not restore the judg- 
ment lien. The plaintiff received the amount realized, 


the judgment was satisfied, and it is wholly immaterial 
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for the purpose of this discussion whether the purchaser 


under such sale acquired a valid title to the property, or 


not. 


A certificate of sale was issued by the Marshal. fol- 


lowing the statutes of the State of Illinois, and the appel- 
lee elected to undertake the redemption of the property. 
It was a mere business venture, and if the appellee did 


not thereby acquire a valid title to the railroad property 


; 


under such sale, the payment of the necessary amount of 
redemption money would not authorize the decree herein 
entered for the protection of the appellee. The bank by 
reason of its attempted redemption had no claim legal or 
equitable, upon the property of either of the railroad com- 
panies, much less upon the appellant. 

Neither the lessor no. lessee derived any: benefit what- 
ever from such redemption, and therefore, it was error 
in the court to enter a personal decree against the appel- 
lant for the amount of such redemption money. 

Nor did the appellant in its contract with the Chicago 
and Pacific company assume the payment of the out- 
standing claim of the Third National Bank, reduced to 
judgment on the 3d day of April, 1882. Nor did the 
appellant receive from the Chicago and Pacific Railroad 
Company any bonds or proceeds of bonds, or any moneys 
for the payment and discharge of appellant’s claim or 
judgment. 

No direction was given the appellant relative to the 
payment of such claim, nor has it ever received from 
the Chicago and Pacific company or from any other 
source any moneys that in equity should be applied to the 


discharge of said claim. 
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lilinois, page 1907, is cited as authority in support of this 
proposition. This statute provides that any number of 
persons, not less than five, may become an incorporated 
company with power to construct and operate railroads 
within the state, and also purchase railroads sold under 
decree of foreclosure. The statute does not authorize 
the sale of a railroad under an execution, nor does it 
authorize a sale of the real and personal property of a 
railroad disconnected from its franchise. This is no longer 
an open question in the State of Illinois. There never 
has been a sale of a railroad under an execution, or at 
least there is no reported case wherein it has been held 
by the Supreme court that such sale would be lawful, or 
that the purchaser could acquire a valid title to the prop.- 
erty under such sale. 

Following the case of Brine v. Insurance Co.,96 U.S., 
627,it was contended that the right of redemption given by 
the Illinois statute constituted a rule of property that 
should be applied to railroads as well as other property, 
and that the company had this statutory right of redemp- 
tion from sales under foreclosure decrees. This right 
was denied in Peorza & Springfield R. PR. Co. v. Thomp- 
son, 103 Ill., 187, and it was also held that the franchise 
of a railroad ‘company could not be separated from its 
other property. On page 208 the court says: ‘From 
‘the very nature of the property one would be useless 
‘ without the other. The franchise could not be used 
‘at all without the road, and the road could not lawfully 
‘be used as against the state without the franchise. 
‘ Under such circumstances to avoid the possibility’ of 
‘ conflicting ownership, the law has wisely determined 
‘that both must be sold as an entirety, and cites C., D. 


‘f VV. AR. Co. v. Loewenthal, 93 Il., 483. 


Section rst, chapter 144, Starr & Curtiss’ Statutes of 


' 
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“In Gue v. Tide Water Canal Co., 24 How., 257, it 


‘was held that the franchise of a corporation could not 


a“ 


“ 


‘be sold under execution, and further, that the real 
‘“‘ estate necessary to the uses and purposes for which it 
‘‘ was created could not be seized and sold under fer/ 
“ facius separately from its franchise.” 

This case was followed by the later case of Ham- 
mock Vv. L. & JT. Co., 105 U. S., 77. Authorities are 
hardly necessary in support of this proposition, as it 
appears that the district judge first held that the judg- 
ment creditor could not sell a railroad or railroad prop- 
erty under an execution at law, and that the circuit 
judge entered a decree perpetually enjoining and re- 
straining the marshal from selling the property under 
said writ. (Page 51.) No exceptions have been taken 
to this decree, and no cross-errors assigned’ by the ap- 
pellee, and therefore the decree that the attempted 
sale of the railroad property under said execution was 


unlawful, is final. 


es: 


Both counsel for the appellee assert that the Chicago, 
Milwaukee and St. Paul Railway Company, in its use or 
application of the fuhds realized from the sale of the 
$3,000,000 of bonds, was guilty of a misappropriation of 
a trust fund. They assume that either an express or 
implied trust was created by the lease of the Chicago and 
Pacific Company to the Chicago, Milwaukee and St. 
Paul, and that under such contract the position of the 
latter company was that of trustee. It is claimed that 
both the district and circuit judges, in their opinions, 


copies of which are attached to the brief of Mr. Jackson, 


4 


solicitor for appellee, held that such trust was established 
by the record. The district judge did not so hold, but 
suggested that it was left uncertain “ whether there may 


“not be yet in the hands of one of these complainants, 


A 
e 


either the Chicago and Pacific Railroad Company or 
“the Chicago, Milwaukee and St. Paul Railway Com- 
‘“‘ pany, assets with which to pay the indebtedness grow- 
“ing out of the proceeds of these bonds or some other 
“¢ means, and it has occurred to me—TI simply mention it 
‘«- for the consideration of the counsel-—uniess some settle- 
‘“ ment can be effected, whether the proper course would 
¢ not be to file a cross-bill and ask for the appointment of 
“ areceiver.” This suggestion was followed by the learned 
counsel, and a cross-bill was filed at the December term, 
1882 (page 20 of the record.) 

The cross-bill does not charge the creation of a trust, 
nor does it charge a wrongful diversion of any trust fund; 
but, on the contrary, after reciting the recovery of the 
Tabor judgment, the sale of the property of the Chicago 
and Pacific company on the execution issued under said 
judgment, its purchase by Albert Keep, the sale and 
assignment of the certificate of sale to Alex. Mitchell, 
the redemption by the Third National Bank, and the 
recovery of the Third National Bank judgment and levy 
of its execution upon the property of said company, the 
cross-bill charges that the “lease and trust deed by virtue 
‘‘ of the redemption proceedings aforesaid was junior and 
‘‘ subsequent to the appellee’s judgment and lien.” The 
cross-bill also charges that such “judgment and the 
‘‘ redemption money so paid as aforesaid constitute an 
‘ equitable lien upon the said Chicago and Pacific Rail- 
‘road Company; that it has no remedy upon the said 


‘judgment at law, or for the recovery of the redemption 
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‘¢ money so paid as aforesaid, and can only obtain the fruit 
“thereof by interposition of this honorable court.” 
(Rec., 22.) The cross-bill demands as relief, that the 
court should decree that said judgment and the amount 
paid for the redemption from sale under the Tabor 
judgment be an equitable lien and incumbrance upon 
the property of the said Chicago and Pacific company, 
and that a receiver be appointed with the usual powers 
of receivers in like cases; that such receiver be let into 
and take possession of the property of said company, 
with power to manage and operate said road; also 
that said property may be decreed to be sold under the 
order and direction of the court, and out of the proceeds 
arising from such sale that said cross complainant may 
have satisfaction of its said judgment, and the amount 
paid by it for redemption from the sale made to the said 
Keep. 

These are the substantial charges of said cross-bill, and 
the relief demanded thereunder. There is no charge 
whatever that either a trust or trust fund had been cre- 
ated for the purpose of satisfying appellee’s claims, or the 
claims of any other creditor of the Chicago and Pacific 
company. There is no charge, and no issue was pre- 
sented that the Chicago, Milwaukee and St. Paul com- 
pany became a trustee by virtue of such lease, or that it 
received from the Chicago and Pacific company, o: from 
the proceeds arising from the sale of the bonds of that 
company, a trust fund for the satisfaction ot either of said 
judgments, or that it undertook, promised or agreed to 
pay or discharge either of said claims. 

The appellant’s answer admits the material allegations 
of the cross-hill, and especially the pretended sale under 


the Tabor execution, but avers “that said sale and re- 
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solicitor for appellee, held that such trust was established 
by the record. The district judge did not so hold, but 
suggested that it was left uncertain “ whether there may 


“not be yet in the hands of one of these complainants, 


. 
¢ 


‘either the Chicago and Pacific Railroad Company or 


¢ 


‘the Chicago, Milwaukee and St. Paul Railway Com- 
‘‘ pany, assets with which to pay the indebtedness grow- 
“ ing out of the proceeds of these bonds or some other 
‘¢ means, and it has occurred to me—TI simply mention it 
‘«¢ for the consideration of the counsel——uniess some settle- 
«“ ment can be effected, whether the proper course would 
¢ not be to file a cross-bill and ask for the appointment of 
“ areceiver.” This suggestion was followed by the learned 
counsel, and a cross-bill was filed at the December term, 
1882 (page 20 of the record.) 

The cross-bill does not charge the creation of a trust, 
nor does it charge a wrongful diversion of any trust fund; 
but, on the contrary, after reciting the recovery of the 
Tabor judgment, the sale of the property of the Chicago 
and Pacific company on the execution issued under said 
judgment, its purchase by Albert Keep, the sale and 
assignment of the certificate of sale to Alex. Mitchell, 
the redemption by the Third National Bank, and the 
recovery of the Third National Bank judgment and levy 
of its execution upon the property of said company, the 
cross-bill charges that the “lease and trust deed by virtue 
‘‘ of the redemption proceedings aforesaid was junior and 
‘‘ subsequent to the appellee’s judgment and lien.” The 
cross-bill also charges that such ‘judgment and the 
‘‘redemption money so paid as aforesaid constitute an 
‘ equitable lien upon the said Chicago and Pacific Rail- 
‘road Company; that it has no remedy upon the said 


‘ judgment at law, or for the recovery of the redemption 


5 


‘¢ money so paid as aforesaid, and can only obtain the fruit 
“thereof by interposition of this honorable court.” 
(Rec., 22.) The cross-bill demands as relief, that the 
court should decree that said judgment and the amount 
paid for the redemption from sale under the Tabor 
judgment be an equitable lien and incumbrance upon 
the property of the said Chicago and Pacific company, 
and that a receiver be appointed with the usual powers 
of receivers in like cases; that such receiver be let into 
and take possession of the property of said company, 
with power to manage and operate said road; also 
that said property may be decreed to be sold under the 
order and direction of the court, and out of the proceeds 
arising from such sale that said cross complainant may 
have satisfaction of its said judgment, and the amount 
paid by it for redemption from the sale made to the said 
Keep. 

These are the substantial charges of said cross-bill, and 
the relief demanded thereunder. There is no charge 
whatever that either a trust or trust fund had been cre- 
ated for the purpose of satisfying appellee’s claims, or the 
claims of any other creditor of the Chicago and Pacific 
company. There is no charge, and no issue was pre- 
sented that the Chicago, Milwaukee and St. Paul com- 
pany became a trustee by virtue of such lease, or that it 
received from the Chicago and Pacific company, o: from 
the proceeds arising from the sale of the bonds of that 
company, a trust fund for the satisfaction ot either of said 
judgments, or that it undertook, promised or agreed to 
pay or discharge either of said claims. 

The appellant’s answer admits the material allegations 
of the cross-hill, and especially the pretended sale under 


the Tabor execution, but avers “that said sale and re- 
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« demption were without authority of law, and were there- 
«fore each wholly void.” It denies all knowledge of the 
purchase of the certificate of sale by Mitchell as charged 
in the cross-bill, and denies that said purchase if made as 
charged, was in the interest of said Chicago and Pacific 
Company, or that said company was benefited thereby, 
or had any interest therein. It admits the execution and 
delivery of a lease of the property to the Chicago and 
Pacific Company to the appellant, also the execution of a 
trust deed to the Farmers Loan and Trust Company to 
secure an issue of $3,000,000 of bonds then outstanding, 
and avers that the lien of said trust deed and lease, are 
paramount to the lien of the appellee’s said judgment. 
This answer was filed on the 27th day of April, 1.383. 
The cause was referred to the master, proofs taken, and 
came on for final hearing on the 24th day of November, 
A. D. 1885, when motion was made by the appellees to 
amend their cross-bill “ so as to conform to the testimony ” 
in the record. Upon the objections of appellant’s counsel 
the court took the motion under advisement. The 
hearing was concluded on the 25th of November 
when the court took the entire cause under advise- 
ment. (Rec., 48.) On the first of February, 1886, 
the parties again appeared in court for the purpose 
of settling the decree according to the finding of 
the court, when appellees, by their counsel stated in 
open court that “they would not insist upon their motion 
‘for leave to amend their cross-bill,’”> whereupon the cause 
was again continued on objections of appellant to the draft 
of decree. (Rec., 49.) It appears from the record that the 
circuit judge had entered his findings of fact and filed his 
opinion prior to the rst day of February, and that the 


amendments to the cross-bill were not filed until the 15th 
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day of February, 1886. On the last named day the 
court entered its decree in favor of the complainants in 
the original bill, and also the personal decree against this 
appellant, from which this appeal was prayed and allowed. 
It therefore appears that the cause was finally heard and 
decided by the circuit judge more than two weeks prior 
to the time of filing the amended cross-bill. This opinion 
is filed as an appendix to the brief of Mr. Jackson, one 
of the counsel for the appellee (p. 42). The finding of 
facts 1s substantially the same as charged in the cross-bill. 

On page 46 the Circuit court says: “ The bank filed 
“its answer and cross-bill. After reciting the facts the 
‘¢cross-bill prayed that the bank’s judgment, and the 
‘amount paid to redeem from the sale under the Tabor 
“judgment be decreed to be a lien upon the property of 
“the Chicago and Pacific company; that the court take 
‘¢ possession of all such property, operate it by a receiver, 
‘‘and out of the earnings pay the amount due the bank. 
«Testimony was taken and the case is now before the 
“court on final hearing. The Tabor judgment was a 
‘valid lien upon the property of the Chicago and Pacific 
‘company within the meaning of the lease, when that 
‘property was surrendered to the Milwaukee company. 
“Tt was necessary to redeem from the foreclosure sale 


‘and thus get rid of the trust deed executed in 1872 and 


> 

«the decree foreclosing it, before executing the lease, and 
“the joint bonds and the trust deed to secure them. The 
«Tabor judgment was a lien second only to the lien of the 
‘«‘ foreclosed trust deed, and when the lien was discharged, 
‘as it certainly was by the payment and acceptance of 
«the redemption money, the Tabor judgment, so far as the 
“pleadings and testimony show, stood as the first lien. 


«The Milwaukee company agreed to protect the leased 
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“ property against all valid judgment liens. The Tabor 
«judgment was such a lien, and the obligation to pay it 
‘was no less binding than the obligation to do the other 
“ things specified in the lease as part of the consideration 
“of its execution. It is not material, therefore, whether 
“the Milwaukee company agreed to protect the leased 
‘property against the Tabor judgment or not, as that 
‘company could not hold and operate the property for 
‘its own benefit in disregard of the rights of Tabor, 
‘or his assignee.” 

The court further held that the bank recovered its 
judgment on April 2, 1882, “which was after the Mil- 
‘‘waukee company had taken possession under the lease. 
‘‘It follows that the latter company was not bound by its 
“covenant to pay this judgment or the debt for which it 
“was taken. Being embarrassed and without credit, the 
«Chicago and Pacific company was authorized to dispose 
‘of its property as it did in the above arrangement, for 
“the purpose of having the Milwaukee company to do 
‘what it, the Chicago and Pacific company was unable 
“to do, there being nothing in that arrangement, if fairly 
‘carried out, which could prejudice creditors. It was 
‘¢ estimated that the bonds would enable the lessee of the 
‘‘company to redeem from foreclosure sale, pay all exist- 
“ing judgment liens, complete the road to the Mississippi 
“river, relay the portion already in operation with steel 
“rails, procure necessary facilities, depot grounds, etc., 
“and fully equip the entire line. The fund arising from 
“ the sale of the bonds was to be used for this and no other 
‘purposes. Any diversionfrom it, or any part of it, to other 
* objects or purposes was not permitted by the contracts. 
‘The road was to be completed to the Mississippi river, 


“not to and across the river. -If the entire proceeds of 


i 
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“the bonds had been expended in accordance with the 
“the terms of the lease, the bank’s debt for the money 
“ which it lent to the Chicago and Pacific company could 
“not be asserted in law or equity against the Milwaukee 
“ company, or the leased property in its possession. The 
“record shows, however, that the latter company did all 
‘the terms of the lease obliged to do, except paying the 
“Tabor judgment, and still had in the treasury a sum 
“ sufficient to pay for the construction of a bridge across 
“the Mississippi river.” y 

The court did not hold that the appellant had been 
guilty of misappropriation of a trust fund, but, on the con- 
trary, that it had performed all its covenants, except the 
payment of the Tabor judgment. We think the court is 
in error in its finding of fact; that after the appellant * did 
‘all that the terms of the lease obliged it to do,” it still 
had in its treasury a sum sufficient to pay for the con- 
struction of a bridge across the Mississippi river. There 
was no charge in the cross-bill authorizing this finding, 
nor was such an issue presented, and for that reason, ap- 
pellant’s answer to the cross-bill did not attempt to meet 
such charge. Itis altogether a new issue suggested by the 
opinion of the court, but there was no evidence offered 
in support or denial of such charge. The appellant was 
not required by the cross-bill to offer any evidence rela- 
tive to the disposition of the proceeds of the $3,006,000 
of bonds, much less was it required to show whether any 
portion of said bonds entered into the construction of the 
bridge across the river. The court simply finds that 
after the appellant had performed all the covenants of 
its lease, especially after it had redeemed the road 
from sale under the foreclosure decree, and had dis- 


charged all the judgment liens existing, or in force, at the 


YC 


time of the execution of the lease, and had also com- 
pleted and equipped the road as required by its cov- 
enants, there still remained an unexpended balance of the 
funds in the hands of the appellant, belonging to the Chi- 
cago and Pacific Railroad Company. If this was true, 
then the appelices had the right to proceed under our 
statute, either by a garnishment or by a creditor’s bill, or 
bill in the nature of a creditor’s bill, as authorized by the 
statute to reach such funds, and by decree of court re- 
quire the application of such balance, whatever it might 
be, to the discharge of appellee’s judgment. No bill 
whatever was filed for this purpose, nor was there any 
prayer authorizing the entry of such decree. The pur- 
pose of the cross-bill was to establish by decree of court 
an equitable lien in favor of the appellee for the amount 
of its judgment, together with the amount paid for re- 
demption from the sale under the Tabor judgment, and 
for the appointment of a receiver to enforce the dis- 
charge of such lien. This was the relief demanded, and 
nothing more. Had a creditor’s bill been filed charging 
that appellant had in its hands or under its control prop- 
erty or assets belonging to the tudgment debtor, inter- 
rogatories would have been filed calling upon the appel- 
lant to answer under oath relative to such property or 
assets, and also as to the disposition of the proceeds of 
the $3,000,000 of bonds, and of the amount remaining 
in its hands after the performance of the covenants con- 
tained in the lease. ‘The appellant would then have had 
the opportunity of making a full disclosure, but under 
this cross-bill the appellant was denied the right 
to make such disclosure. Indeed, such evidence would have 
been irrelevant and improper, as not germane to the issue 
presented. The Circuit court has not decreed that the 
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contract of lease created a trust in favor of appellee, or 
that the relative position of these parties was that of trus- 
tee and cestur gue trust, but, on the contrary, has ex- 
pressly held that no such confidential relations existed. 
Without evidence as to the amount of money expended 
by the appellant, the court has “ ordered, adjudged and 
« decreed that the Chicago, Milwaukee and St. Paul Rail- 
‘way Company pay in to the clerk of this court within 
“thirty days, an amount of money sufficient to satisfy the 
* judgment, costs and interest rendered in favor of the 
“ Third National Bank of Chicago, against the Chicago 
“and Pacitic Railroad Company, including also the 
‘amount, with interest, paid by the Third National Bank 
* of Chicago to the United States marshal for the North- 
‘ern district of [llinois, to redeem from the sale to Albert 
** Keep as aforesaid.” Therefore it appears that under a 
bill filed for no other purpose than to enjoin an unlawful 
sale of the property of the Chicago and Pacific company, 
of which the appellant was lessee, under the cross-bill 

decree has been entered requiring of this appellant the 
payment of the entire debt with interest and costs of suit. 
and upon its failure so to do, a receiver of all of the prop- 
erty of the Chicago and Pacitic Railroad Company em- 
braced within the lease may be appointed by the court 
with authority to operate the railroad for the benefit of 
the appellee, and finally to sell the property for the pur- 


pose of satisfying appellee’s judgment and claim. 


~ 


The position ot appellee's counsel is. that while the 


court has decreed that the sale of this property wnder 


execution is unauthorized bv law. the court mavy decree 
the entire property sold by its master or other officer of 
court, for the purpose of satisfying the same judgment 
and claim. Surely, this is an unusual, if not an unprece- 


dented procedure.. 


ee caren hod bran dpe Db ae bie 


Sa os a Sale 


Appellant’s counsel assert that even without the amend- 
ments to their cross-bill, the court, under prayer for gen- 
eral relief, could have entered the decree from which this « 
appeal has been prosecuted. The learned counsel are 
clearly in error in this position, for the reason that sucha “ 
decree would not be in accord with the issues. presented 
by the cross-bill and answer. : 

The rule is clearly and concisely stated in Battle v. 
The Mutual Life Insurance Co., etc., 10 Blatch., 417. Mr. 
Justice BLATCHFORD says: ** It isa well settled rule ina 
‘* suit in equity, that the plaintiff can recover only upon the 
“case made by his bill and not upon that made in the 
. ‘evidence. It is equally well established that if an ad- 
‘mission is made in the answer, it will be of no use to 
‘the plaintiff unless it is put in issue by some charge in 
‘the bill. Hence the plaintiff is frequently obliged to 
‘ask leave to amend his bill, although a clear case for _ 
‘relief is apparent upon the face of the pleadings. Thus 


‘where a bill against an executor prays an account of 


* 


the personal estate of the testator on the ground 
‘that the executor has received assets, but does not 
‘charge any acts of mismanagement in the executor, no 


decree tor an account can be had as to acts of mius- 


. 


nanagement, although the answer discloses such acts 
‘and shows that in consequence ot them no assets were 
*received. ‘Lhe reason 1s that such matter isnot matter 


‘in issue.” Story Eq. Pleadings 8th Ed., Sec. 262, A. 


It is aiso a well recognized'rule that the plaintiff must 


»} > _ N "Voc p } ’ ad - ° : . j . ~ . 
make Out his case by proper allegations and.correspond- 


ing proots; evidence without a proper allegation will not 


sustain a decree, for the same reason that a judgment or 


7 Fak ate T= | * Tree ft } » *% > . . Ta o~r a 
decree Cannot be supported without the necessary evi- 


In Conley v. Belt, 5 Cran. C. C., 405, it 1s held that the 
reliet granted must always be consistent with the allega- 
tions of the bill. If a bill seeks to avoid a sale made by 
a trustee under a deed of trust, and dves not ask for a 
decree for the surplus money in the hands of the trustee 
arising from the sale after satisfying the debt, the plaintiff 
is not entitled to such relief under the prayer for general 
relief. | 

Also, in Vorhees v. Bonesteel, 16 Wall.: « Affirmative 
“relief cannot be granted in equity upon the ground of 
“ fraud, unless it be made a distinct allegation in the bill, 
“so that it may be put in issue by the pleadings.” 

A party cannot make out one case by his bill and an- 
other by his proofs, but they must correspond to entitle 
him to relief in a court of equity. His allegations and 
proofs must correspond. 

Zuck v. Downing, 76 it., Ji 


Appellant’s counsel, in the absence of any charge, al- 
legation, issue, evidence, or decree of court, assert that a 
trust fund was created and that the appellant was guilty 
of an unlawful diversion of such trust fund, and then 
proceed to cite authorities in support of the well recog- 
nized proposition that where a trustee is guilty of the 
unlawful diversion of a trust fund, he will be personally 
hable to the cestuz gue trust. It is not claimed or pre- 
tended that the appellant, when it accepted the lease of 
the property of the Chicago and Pacific company, cov- 
enanted to pay and discharge all the indebtedness of the 
lessor, but, on the contrary, it only undertook and agreed 
to discharge the then existing liens upon such property, 
to redeem, complete, equip and operate the railroad. 


The Chicago and Pacific Railroad Company at the time 
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was utterly insolvent, and was not in the possession of 


any property or assets of any kind or character. It re-° 


quired upwards of one million dollars to redeem its prop- 
erty from the foreclosure sale, and it was estimated that 
the proceeds of the $3,000,000 of bonds would enable 
the company not only to redeem its property, but also, 
to discharge all the then existing judgment liens, and to 
complete and thoroughly equip the road. The amount 
of floating indebtedness was not stated, and no_ provision 
whatever was made to discharge such floating indebted- 
ness. If it be true that there was a surplus left in the 
hands of the lessor after performing all its covenants 
under the lease, such balance might, by proper proced- 
ure, be subjected to the payment of other claims not eta- 
braced in the contract, but there was no agreement, 
either express or implied, that the appellant should pay or 
discharge the claim of the appellee. It was not in 
judgment at the time of the execution of the lease, 
and therefore, was not a lien upon the property of the 
Chicago and Pacific company. The Tabor judgment 
was at the time a lien, but Tabor elected to satisfy his 
judgment by a levy upon, and sale of the property of the 
Chicago and Pacific company. The lien of the judg- 
ment was thereby discharged, and the holder of the cer- 
tificate of purchase, or his assignee, could not thereafter, 
either in law or in equity, enforce the lien of said judg- 
ment against the ‘property of said company. The au- 
thorities cited by the learned counsel do not meet, and 
have no application to the case made by the record—it 
does not disclose either an express or implied trust. In 
Waldron v. Skinner, 11 Otto, 577, this court, speaking 
by Mr. Justice CLIFFORD, says: “Trusts are either ex- 


“press or implied. The former being such as are raised 


‘‘or created by the act of the parties, and the latter being 
‘such as are raised or created by presumption or con- 


. 3 “struction of law.” Cook v. Fountain, 3 Swan., §85 


592: ‘Implied trusts may also be divided into two gen- 

i ? ‘‘eral classes: first, those that rest upon the presumed 
=) ‘intention of the parties; second, those which are inde- 
‘pendent of any such express intentions, and are forced 
‘upon the conscience of the party by operation of law.” 
The Circuit court did not hold that the contract of the 
parties disclosed an express trust, nor can it be held that, 
by presumption or construction of law, this contract cre- 
ates an implied trust. The Circuit court did not so con- 
strue the contract, but, on the contrury, held that after the 
application of the proceeds resulting from the sale of the 


bonds, as provided in the lease, there still remained a bal- 


7 
| ance in the hands of the Milwaukee company. If the 
= finding of the court, in respect tothis balance, was correct, 
i: still it does not follow that at the time the bill was filed, or 
the decree entered, such balance still remained in the 
hands of the lessor. It is claimed that such balance was 
wrongfully appropriated to the construction of a bridge 
| across the Mississippi river, but we deny that there is 
| any substantial proof that any part of the proceeds 


of such bonds went into the construction of such bridge, 
or that there was any balance left of such proceeds after 
the redemption of the road and its completion, as provided 
for in the lease. It is true that the original bill contains 
the following averment: ‘ That said lessee with the 
‘*means provided by the execution of said last named 
‘trust deed and bonds, and the proceeds of the sale 
« thereof, dy and with the consent of your orator, the Chi- 
« cago and Pacific Railroad Company, has completed the 


‘ construction of the entire road authorized bv its charter 


LRP ONT IER Rr etian 


RR Rg te 


oer ene 


16 
“ from the city of Chicago to the Mississippi river, and 
« has also constructed a bridge across the Mississipp1 
‘ river at or near Savanna.” 

The Circuit court held this charge to be an admission 
that the bridge across the Mississippi river was constructed 
out of the proceeds resulting from the sale of the bonds, 
but entirely overlooks the further charge that whatever 
application was made, was with the * consent and approval 
of the Chicago and Pacific Railroad Company.” It does 
not appear that at the time the road was completed and 
the bridge constructed, the claim of the Third National 

‘. Bank was even in judgment, and there is no pretense 
that the bank had any lien, equitable or otherwise upon 
the proceeds of these bonds. The Chicago and Pacific 
company, if the funds were in its possession, had the law- 
ful right to apply such funds to any of the reasonable 
uses of said company, not only tothe completion of its 
road, as provided in its charter, but also to the construc- 
tion of a bridge necessary to form a connection with a 
line extending from its western term/nal across the State 
otf Iowa. Its charter authorized the construction of a 
railroad across the State of Illinois from Chicago to the 
Mississippi river—under this charter the road could be 
constructed to the center of the river. 

[f in the lawfu. exercise of its powers it had the right 
to construct a bridge to the west line of the State of Ilh- 
nois, which would be the center line of the Mississippi 
river, then it follows that it had also the power to author- 
ize the appellant to construct such bridge out of any 


moneys in its possession belonging to the Chicago and 
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Pacific company. Neither the Chicago and Pacific 
company or the appellant as lessee has gone beyond the 
7 


express or implied powers under the charter granted to 
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the Chicago and Pacific company; but more than this, 
we repeat that appellee’s cross-bill was not filed either 
for an accounting or for a discovery of assets of the judg- 
ment debtor in the possession or under the control of the 
appellant, and therefore no accounting was ever had, nor 
was it necessary. The appellant had no authority under 
its contract of lease to apply any moneys in its possession 


belonging to the Chicago and Pacific company to the 


payment or satisfaction of the judgment and claim of 
the appellee. Had it done so, it would have been with- 
out express or implied authority, and the Chicago and 
Pacitic company could have maintained an action against 

the appellant for the recovery of the amount so paid to 
the appellee. No decree has been entered against the 
Chicago and Pacific company or the Farmers Loan and 
Trust Company, and we apprehend that if the appellant 
is compelled to discharge this decree it can have no rem- 
edy whatever against its lessor, the Chicago and Pacific 
company. 

The amended cross-bill (Rec., 50), after alleging that 
the appellant has performed all, the expressed cov- 
enants contained in its contract of lease, charges that 
said appellant has ‘wholly failed and neglected to pay 
“out of the proceeds of said $3,000,000 of bonds, or in 
“any other way, the judyment of said Horace Tabor, 


‘and the demand of vour orator now in judgment; that 


“ 


e 


‘instead of applvinga enough of the proceeds of said 
ying S ! 


«‘ bonds to pay and satisfy these claims, the said Chicago, 


¢ 


‘Milwaukee and St. Paul Railway Company used a 


‘large portion of said bonds in building a bridge across 
-> — - 


‘the Mississippi river, and thereby misapplied a large 


oo 


‘portion of the proceeds of said bonds, and used the 


‘same for another purpose than that for which said 
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Supreme Court ef the United States. 


No. 174. 


CHICAGO, MILWAUKEE anp ST. PAUL RAILWAY COMPANY, 
Appellant’, 


THE THIRD NATIONAL BANK OF CIIICAGO anp 
HUNTINGTON W. JACKSON AS RECEIVER OF 
THE THIRD NATIONAL BANK OF CHICAGO, 


Appe llees. 


Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 


STATEMENT. | 

The Chicago and Pacific Railroad Company, by a special 
act of the Legislature of Illinois for 1865, was authorized to 
construct a railroad from the City of Chicago to the Mississippi 
Fiver at a point near Savannah, all lying in the State of [h- 
nois. 

In 1872, it executed a trust deed upon its property to secure 
the issue of $3,000,000 of bonds. 

n the day of March, 1876, judgment was rendered in 

On tl th day of March, 1876, judg t | | 
the United States court for the Northern district of Illinois for 
the sum of $3,499.73 in favor of Horace Tabor against the 


Chicago and Pacitic Railroad Company and others. 


- 


Execution was issued upon the judgment upon th 
of September, 1576. 

On the 27th day of May, 1576. John I. Blair filed a bill for 
the foreclosure of the mortgage or trust deed above referred 
to made in 1872, and on the 1st day of May, 1879. the prop- 
ertv of said railroad company was sold for $916,100 to said 
John I. Blair, and others. Subsequent to April 2, ISSO, 
the Chicago and Pacific company redeemed said property 
from the sale under the foreclosure decree, the Chicago, Mul- 
waukee and St. Paul company having advanced the money 


for the redemption. This company Was. subsequently repaid 


from the sale of the bonds secured by the joint mortgage ‘ot: 


- 


the Chicago and Pacific Railroad Company, and the Chicago, 
Milwaukee and St. Paul Railroad Company upon the property 
of the Chicago and Pacitic Railroad Company. 

On the 19th day of February, 1880, the Third National 
Bank brought suit in the United States Circuit for the North- 
ern district of Illinois against the Chicago and Pacific Railroad 
Company upon notes given by said railroad company to the 
Third National Bank for money loancd by said bank to said rail- 
road company. 

On the 3d of April, 1882, judgment for $36,165.36 and 
costs of suit was rendered in favor of the Third National 
Bank. 

On the r5th of July, 1882, execution was issued in favor of 
the Third National Bank. 

Subsequent to the bringing of the suit of the Third National 
Bank, to wit: April tr, 1880, resolutions were passed by the 
stockholders of the Chicago and Pacific Railroad company 
authorizing the leasing of said Chicago and Pacitic railroad 


1 


to the Chicago, Milwaukee and St. Paul Railway Company. 


On the 2nd day of April, Isso, the Chicago and Pacitic 
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pe ae iG Ped Cr Ea as 
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Railroad Company executed its lease to the Chicago, Milwaukee 
and St. Paul company, and also on the same day the Chicago 
and Pacitic railroad and the Chicagwo. Milwaukee and St. Paul 
executed a joint trust deed onthe property of the Chicago and 
Pacitic Railroad Company to secure the payment of bonds to 
amount of $3,000,000. 


On the 25th of June, r8s1, the property Of the Uhicago and 


Pacific Railroad Company was sold on execution, and a certifi- 
cate of sale by the United States marshal of the property of 
the Chicago and Pacific Railroad Company was executed to 
Albert Keep, who had purchased under the execution issued 


a | . 
rOoOrace | ADOT. 


upon the aforesaid yudeymMent, in favor o} 
On June 4, 1852, Albert Keep assigned the certificate o! 
— oa ae si ] . adi ok | 
sale to Alexander Mitchell. 
On the 23th of September. r882.the Third National Bank, as 
judgment creditor, redeemed from said sale to Albert Keep by 
the pavment of 95,304.20, and a levy was endorsed upon the 


+ 


execution issued in favor of Third National Bank of Chicac 


‘the railroad of the Chicago and Pacific Railroad Company 


"aS the same 1S now surveved,. iald out. constructed and iocated 


‘in the counties of Cook, Du Page. Kane. DeKalb. Ogle ani 


4 , + | ; ‘ , 1} ? : ‘ e ; “sy =~ . ‘ sae .? 
‘* Carroll. inthe State of Ilmots. includine the road-bed. station- 


-houses. depot @rounds., ras, tres. tences, Dbrid@es. viaducts 


-and culverts. and all othe? DuNadmes ana structures, aS Wwe 


* 


as engine-houses, Machine and other shops used in connection 
. , . -_ ’ ’ ' : 
-witn the Sald rauway. all Dein’ in the State ind Northern 
rote + ti] 1 ’ ; ’ “1 ' ; 
‘district Of Lilinois., as Deine the propert Said defendan 
} 
Rec., 21 
Subsequent to the pivment of D5.,304.20 tor redemption D 


Third Nati Bank. Alexander Mitchell by E. Walker. hi 
nrc ALIOTI AI IR. LICANANGUC bitches i? y AIN@T. Fis 
atiormey. received Sala redemption money. an wave nis Pre 


ceipt to the Sala Marsha. Rec. 2 
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The United States marshal, in accordance with the statutes, 

ave public notice that he would sell on the 24th day of Oc- 
tober, 1882, all the property of the Chicago and Pacific Rail- 
road Company, which had been levied upon by virtue of the 
execution issued in favor of the Third National Bank upon 
said redemption proceedings. (Rec., 9. ) 

On the rSth day of October, 1852, the Chicago and Pacitic 
Railroad Company and the Chicago, Milwaukee and St. Paul 
Railway Company filed their bill against the Third National 
Bank of Chicago and Huntington W. Jackson, 1's receiver, to 
restrain them from proceeding under said. writ of fers facras 
and from selling under the levy of said writ, and after argu- 
ment upon bill and counter affidavit injunction was issued on 
the 3d day of October, 1882. (Rec., 11. [5.) 

In said bill it was alleged, among other things, the issue of 
the first mortgage for $ 3.090,00 ». its foreclosure and purchase 
by John [. Blair e¢ af the adoption of the resolution 
by the stockholders of the Chicago and Pacific railroad, 
authorizing the execution of its lease: at which time it was 


also alleged the Chicago, Milwaukee and St. Paul entered into 


the possession of all the property, both real estate and per- 
sonal, of the Chicago and Pacitic Railroad Company, and 
had continued in such possession under and by virtue of the 
terms and covenants of such lease until the tiling of said 
bill. 

That the Chicago and Pacitic Railroad Company and the 
Chicago, Milwaukee and St. Paul company executed a joint 
trust deed upon all the property of said Chicago and Pacific 
company to secure bonds to sum of three millions of dollars. 


{ S }, 000,000, } 


That such lessee—-the Chicago, Milwaukee and St. Paul 


a | 
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Railway Company—i7/h the means provided by the execution of 


& 
¢ 


a 
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Railroad Company, CO npielea tne construction OF the entire 


> | 


s ° y . , ‘ ~ . +7 . 
road authorized by its charter, trom the city otf Chicago to the 


M Ssissippi river, and “Ais also constructed a bridge across the 
. . -_ . . , ‘ | 

Mississippi river at or near Savannan. Rec., 4. 
ry. i ; 1 ; 1] e 7 7 4 - . , oe | ] } ) - Bee 
Che bill also adueved that since said 2d day of Apri, ISSO, 


. *7 7 , . ‘ ° . ’ , 7 . . | e : | 
said rauroad Nas been thoroughly furnished and equipped Wi1lLD 


necessary cars, rolling stock and machinery, and that said rail- 
road is now and has been continuously for more than one vear 
last past an entirety, and forms part of the ral road of the Chi- 
cago, Milwaukee and St. Paul compan\ between the city of 
Chicago and the city of Omaha, in the State of Nebraska. 


7 


On the 11th dav of December. 1882. a motion was made to 


lissolve the injunction, and after argument, was taken under 


a ; - % , ] . - } 4} , ‘ iol } & ] 
advisement DY the Court. Subsequently ne court declined to 
dissolve the injunction, and delivered an opinion, a copy ol 

° ° ? 7 } . } 2 c 
which 1s attached to this brief. 

a s ] s 2 ‘| t ; +} "1 - | HI] i] ] + } + ‘ ‘ - . 

ne defendants to the oric@inal Dil hiied their answers there- 


to, and on the 15th day of January, 1885, the Third Nationa 
Bank of Chicago, by leave of court, tiled its cross-bill against 
the Chicago and Pacific Railroad Company, the Chicago, Mil- 
waukee and St. Paul Railway Company, and the Farmers 
Loan and Trust Company, setting forth, among other things, 
the rendition of the judgment in its favor for $36,165.36 and 


‘ 


costs, on the 3d day of April, 1852, and that execution was 


issued thereon July 25, 1882, also rendition of the judgment on 
the gth day of March, 1570, for $3. 1990/3; in favor of Horace 
Tabor, and the redemption pr ceedings by the Third National 
Bank, as heretofore stated. ec... 2%. 


rg3 .. #35 is, oan } ] ol aaa | 7 = : ee ‘ z 
Phe cross-bill Cnargea that Sala Lador juadagoment pecame 
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1; . ot ' eee } , 
and Was a Hen at its rendiuon upon the ralroad and appurte- 
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nances, and also alleged the sale by the United States marshal 
of the property of the Chicagoand Pac ‘fic Co., June 25, 1551, by 
virtue of a writ of fer? faczasto Albert Keep, and that the cer- 
tificate of sale issued to Albert Keep was assigned by the said 
Keep to Alexander Mitchell. That subsequent to the redemp- 
tion by the Third National Pank, and frvor /o the filing of the 
original bill of complamt herein by the Chicago and Pacific com- 
pany, and the Chicago and Milwaukee company, the said 
Alexander Mitchell, by his attorney, E. Walker. accepted from 
and receipted to the United States marshal for the money paid 
by the Third National Bank under the redemption proceedings. 
That the said Alexander Mitchell was president of the Chi- 
cago, Milwaukee, and St. Paul Railway Company, and that E. 
Walker was president of the Chicago and Pacitic Railroad 
Company. The cross-bill also alleged upcn information and 
belief that the said Alexander Mitchell, in taking the assign- 
ment of the said certificate of sale issued to said Keep and a 
receipting for said redemption money so paid by the Third 
National Bank, did so in the interest of and with knowledge 
and consent of the Chicago and Pacific Railroad Company. 
The bill prayed that the judgment in favor of the Third Na- 
tional Bank, together with the amount paid for redemption 
from the sale to Albert Keep, might be declared a valid and 
existing lien, created in favor of the Third National Bank upon 
the property of the Chicago and Pacitic Railroad Company, 
and that a receiver of the Chicago and Pacific Railroad Com- 
pany might be appointed, and for such further and other re- 
lief in the premises as the nature of the case should require. 
(Rec., 20, 23.) 

In order to conform to the evidence in the case, the court 
allowed the cross-bill to be amended. (Rec., 49.) 

The amendments alleged the execution of the lease and 


trust deed: also that in said lease no rentals were reserved or 


~~ 7 


to be paid for the property of said Chicago and Pacific Rail- 
road Company for said term of 999 vears: that the considera- 
tion for the making of said lease was that the Chicago, Mil- 
waukee and St. Paul Railway Company should aid the 
Chicago and Pacific Railroad Company in procuring a suffi- 
cient sum of money to redeem the property of the Chicago 
and Pacific Railroad Company from the sale made upon the 
foreclosure of the mortgage to the New York Farmer’s Loan 


? 


and Trust Company, to pay all judgments and demands against 
the Chicago and Pacific Railroad Company, to extend and 
construct the road to the Mississippi river, to secure all neces- 
sary and terminal facilitics, depots and grounds along the line, 
to relay that part of the road then constructed with steel rails, 
and to fully equip the road with all necessary rolling stock so 
as to make the entire line a first-class railroad in all respects, 
the entire cost of which was estimated at $3,000,000. The 
amendments further alleged that the Milwaukee company 
redeemed from the foreclosure sale and completed the road to 
the Mississippi river, and took possession of the property of 
the Chicago and Pacitic Railroad Company immediately after 
making the lease, but has wholly failed and neglected to pay 
out of the proceeds of said $3,000,000 of bonds or any other 
way the judgment of said Tabor, or the judgment of the 
Third National Bank. ‘That instead of applying enough of 
the proceeds of said bonds to pay and satisfy these claims, the 
said Milwaukee company used a large portion of the proceeds 
of said bonds 7 bduzlding a bridge across the Mississippi river 
and thereby misappropriated (7 large Th rlion of lhe proceeds 
of the said bonds and used the same for another purpose than 
those for which bonds were issued. 

The amendment also charged that by the arrangement be- 
tween the said companies, and by its acceptance of said lease. 


and the use and enjoyment of said property, and by the re- 


Milwaukee 


(v4 a 


=) 


Ca 


(“h 


is bound 1n law 


l « ompany W 


ind St. Pau 


‘ 
< 


non the 


of money paid ul 


7 
u 


a 
— 
—) 
~~ 
on 
~ 
rs 
o~ 
~~ 
~\ 


} 


i 


red ‘mptior 


+ 
; 
c 


} 


amoul 


f piss 


~4° 
4 


waukee 


‘e 


s | 
Iipon tne 


A 


. . 
TIT ¢T 77 


+ 


) 
i 


{ ) 


' 


i 


request of the Chicago and Pacitic R: 


poses toadt 


SUM) OF 


(referring 


— 


+ 


the sal 


+ 


| 


s 


and also 


Mississippi river, and also to sec 


said demand 


t. 


property 


jf 
f 


(/ 


of Illinots. at 


tO 


WG 


S 


wd fé 


now remain unpaid ar 


upon the property of 


terminal tacilities. « 


and to fully equ'p the road w 


entire COST O 


Cr ym panies 


t 


A 


s 


that whereas 


Company. 


road Company, proposes to take 


,? 


© 


4 


Or asSsessm 


a 
pre VIde 


. * . ; ’ } 
a | , t sort ? = 7 *y \ : is 
1c ul Wa INSTI i |} recur Ina | ‘ i< 
, - . . ? + 
t the Dp ity Ol the rirs| nari 4 H i? 
y ; . 
er - , } j } : ‘ | J 
PEMA Ut PU MIMAATEA. \nd that. Whoerea 
' ‘ ae ] ‘ ] 
i St. Paul Railway Company Ul 
twit acd LC ompanyv. now pt 
PnHAaATrT r ti firet nart qd rnyr VWrine : sothicier 
‘< ea) '. © iif ciriwt Wa ii] PPFQOeul 1} a SULLICICI 
i . i } 
. c ; f f " 
4 “gas a ’ 7 ¢ 7 . af | . > y F : } a , } 
money to redeem said property from the aforesaid s: 
»] j | ; 
ale tO lohn [. Blan f 7 . and to protec 
a 1! 4) y .-e 7 ; ° 
(rom ali / ({/ f 172 Vatiad IuUae 264i Cj 
,» 
7 
> a4 . . ro fr’ ~-f ff , " / > try? 
CONTE ned and COVINET Ue Al aad i, (U vp fii \ 
ure all proper and necessar 
} yovt ' ] -| } ; + } ’ | 7 
2 ' ‘ ; . } ; 7) ; | f 
lepots and grounds for the road, and als 
’ 1 } | 1 ' 
. ly } , triictad ith etael rail 
the road aiready constructed with steel raw 
1 11 11° ! 
ry | . 7. . e « ; 3 " + Fy 
ith ali necessary rolling stock, t! 
‘ — 
. +4 ‘ ] + &4 ; hich : 
IS estimated at 4.000.000, TOr WhHICN sal 
Vecit 7 won't nal veral hond r} 
Oo Act aa a JO! di SCVeTFal OONC. A 
(*hicaae Viilw Vk PR } i, P. 1 | Ie 1! ‘ 
Chicago, SJliiwaukee na . aul al 
YTeErT ae ft ? th,, (‘hy ‘y 7 PP. sty he } 
request {)i [it . cl ‘} . té cif eal «cl 
- 
| ‘ { 
up. Pct \ C cttl .. eare ~ LLIST \ ct 
4 o ga 4 . 7 + + ‘ ] 
heir maturitv. and to meet. pay and satis 
2 - } 4 ] } ] 
nterest on said bonds as the same sh Y 
. : , . ) - - 
Ve bl ana sf) | Si ( ne said 1 \ LT) 
] | > 1] 
therefrom nad ais O pav ahi Taxes 72? 
/ ; 7 
DOS (7 ] cis ~*~ & ( ; rs i 3 } j Z j, a c 
Z i 
J Be sat of / 
j O.M j .? s/ f ; j (7 f 
i j i ~~. 
( CA 3s, «7 } Ans \A ( Bm ~ Try S71] ( 11¢ (3 
Ald \ « eeeerieee [ 5» | Ty} iS ©] t*N¢ ow ot EOD 
‘4 ; j ai 4 
CeSSaAaT\ T] LITT i I < | 4 m pe = IZC ( { 
, i , 
Cah | mrwan 7 rm ry", , , x ae ! 4 | S; 


| 
f 


4 


‘ 


‘ 


al 


which 


‘ 


4 


the 


prope Se 


the Chicaco. Milwaukee anc 


am) 


Ly 


ARGUMENT. 


Upon the foregoing statement it is submitted that the Third 
National Bank is entitled to relief upon any one of the follow- 


ine grounds: 


> 


That there was a misappropriation by the Chicago, 
Milwaukee and St. Paul Railway Company in constructing the 
bridge crossing the Mississippi river of the trust funds raised 
by the joint mortgage upon the property of the Chicago and, 
Pacific. 


is 


That the Chicago, Milwaukee and St. Paul Railway 


Company agreed as evidenced by the terms of the lease 


to pay the claim of Third National Bank. 


nee 


That the Chicago and Pacific and the Chicago, Milwaukee 
and St. Paul road are estopped from contesting the validity 


of the sale under the Tabor judgment. 


.¥. 
That the bank acquired the right to sell the property of the 
Chicago and Pacific road under its execution against that 
company’ by virtue of the redemption proceedings under the 


Tabor judgment. 


As to the improper diversion of the trust fund. | The 


circuit judge in rendering his decision, (a copy of which 1s at- 
tached to this brief, it having been omitted from the record), 
said: «It was estimated that the bonds would enable the les- 
‘see company to redeem from the foreclosure sale. pay ail 
‘existing judgment liens, complete the road to the Mississippi 
“river, relay a portion already in ‘operation with steel rails, 
‘procure necessary terminal facilities, depots, grounds, etc., 
‘and fully equip the entire line. | 

“The fund arising from the sale of the bonds was to be 
‘used for these and no other purpose. Any diversion of it 


‘or any part of it to other objects or purposes was not per- 


The road was to be completed fo the M/ississippi river, not 
‘toand across the river. \f the entire proceeds of.the bonds 
‘had been expended in accordance with the terms of the lease. 
the bank’s debt for the money, which it lent to the Chicago 
‘and Pacitic company could not be asserted in law. or equity 
‘against the Milwaukee company, or the leased property in 

ts proportion. The record shows, however, that the latter 
“company did all that the terms of the lease obliged it LO do, 
‘except paying the Tabor judgment, and still have in the 
‘treasury a sum sufficient to pay for constructing a bridge 
‘across the Mississippi river. The amount due the bank, iA- 
‘cluding the Tabor judgment, should have been paid out of 
‘this surplus. The cost of the bridge is not shown by the 
‘record, but we may safely assume that it exceeded the bank’s 
‘demand. The Milwaukee company contends that as lessees 
‘it was entitled to the entire issue of bonds, and that any sur- 


‘plus remaining after making necessary expenditures in ful- 


tillment of 
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bonds secured bv the trust deed was to be used. among other 


purposes, to extend and construct the road of said party of the 


first part to the Mississippi river. That this money was other- 
wise used by the Chicago, Milwaukee & St. Paul Railroad 


Company cannot be disputed; on the contrary it 1s admitted. 


In the original bill, it is alleged (Rec., 4), that said lessee, the _ 


Chicago, Milwaukee & St. Paul Railway Company (by a typo- 


graphicalerror the word is printed “ lease ” instead of «lessee ”’) 
‘with the means provided by the execution of said last named trust 
«deed and bonds, and the proceeds of the sale thereof, by and with | 4 


the consent of the Chicago and Pacific Railroad Company has 


‘completed the construction of the entire road from the city of 
« Chicago to the Mississipp! river. avd has also constructed a 
‘bridge across the Mississippi river at or near Savannah.” 


This is the first admission of the wrongful use of the funds. 


Not only has the entire road authorized by the charter been 


completed, but the bridge across the Mississippi river, for which 
there is no authority, either in the charter or in the lease, has a 
been built. | 
Again, Mr. Walker, who testified in behalf of the Chicago | 
and Pacitic Railroad Company, said (Rec, 31), “the whole | 
‘amount of $3,co0 000 of bonds has been expended in the 
‘completion of the road, construction of a bridge across the | 
Mississippi river, aod in the purchase of rolling-stock and i 
‘terminal facilities.” Again, when asked upon the cross-ex- | 


amination as to the value of the property or assets of the Chi- 
cago and Pacitic company, he replied (Rec., 33 EE I cannot 
State its present value; its value has been largely increased 
since the execution of the lease and mortgage, by the exten- 


+ sion of the road, (he building of the bridge across the Missis- 


upp river, and its connection with the Iowa lines of the Chi- — 


ago. Milwaukee and St. Paul. It now forms a part of the 


throuch line between Omaha and Chicavgo.’’ 


Here Mr. Walker admits that the value of the road has been 
very largely increased by a number of causes, among which 
was the building of a bridge across the Alississippi river. After 
having stated that he could not tell what had been the net earn- 
ing of the Pacific road since the execution of the lease and 
mortgage, he also said he did not think the earnings of the 
division had been kept separate at all; that he was sure that the 
earnings of the Chicago and Pacific line had not. 

When further pressed for information as to the manner of 
the expenditure of the $3,000,0c0, and asked if he would fur- 
nish, or have furnisved, such a detailed statement, he replied 
(Rec., 34): “I donot know whether I can obtain this state- 
‘“ment or not. [ think it will be very difficult to furmish a de- 
‘¢tailed statement.for the reason that the entire track of the road 
‘between Chicago and Byron has been practically relaid; and a 
‘good deal of money has been paid out to procure title to the 
“right of way; also, there has been paid aut a large amount 
“of money for fencing andimprovement of the grade, that is 
“ by cutting out steep grades, and the building of new station- 
‘houses, and repairing the track generally. 

«The road at the time of the sale, and at the time of the ex- 
“ ecution of the lease, as a matier of fact, was not more than 
‘half built, so that it had to be rebuilt. Then, in addition to 
‘that, they extended the line from Byron to the Mississippi 
river, ard built ad bridze across the river, and the proceeds OF 
‘the bonds went intoull that. 1 do not think it would be possi- 
‘¢ ble for me to show in detail how the money was expended.” 

He was further asked if there was any one of the employes 
of the Pacific or Milwaukee road who could furnish a detailed 
statement, and replied: «I could not tell you that now; I could 
‘ ascertain.” The record shows that no detailed statement 
was furnished, but by the pleadings and the sole witness in the 
case it is admitted that the bridge across the Mississippi was 


built with the proceeds of the bonds. 


160 


The diversion of the funds was successfully traced, and it 1s 
that the Milwaukee company is liable for the pay- 
f both judgments, or that the bank has a lien upon the 


the payment of its judgment as well as for the Ta- 


Imost unn cessary to cite authorities in support 
contended for, and it is done only that the posi- 
ees may be ful_y understood. The proceeds de- 
sale of the bonds constituted a trust fund, which 


used only in accordance with the terms of the 


Milwaukee company acted ina tiduciarv capacity, and 


funds was guilty of a breach of trust. The 


confessedly used in the construction of 
the bank should be declared to have a len upon 
he payment of the judgments. The money did 
Milwaukee company. It could not have 
editor of that company. The Milwau- 
perverted it. it perverted its use from the man- 
is to be expended. That company had as 
se the funds in building a bridge across the 

‘rs as across the Mississippi. 
Beaurceard, tor United States, 688, this court 
i creditor has a trust in his favor or a hen 
debe due him, he may go into equity. 

se the following authorities were cited: 


Tuppany. Evans, 11 N. H., 301. 


flolt Bancroft, xo Alabama, 193. 
was heid 1n 
(a fecan Cvard, QI Lnited States, 1 IQ. 


of Illinois in //opkins v. Granger, 52 


Milwaukee company should pay both judg- | 
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Ill., 504, said: “It is one of the oldest heads of chancery 
‘‘ jurisdiction to execute and control trusts and trust funds.” In 
that case the court held that the maker of a promissory note 
has his remedy in chancery in case of a misapplication of the 
money realized by the sale under the trust deed by there being 
a less sum credited upon the debt than the property was sold 
for. The same court also held in Loard of Supervisors of Henry 
County v. The Winnebago Swamp Drainage Co., 52 Ul., 454, 
that it would not permit the trust fund to be wasted and mis- 
applied, the trust remaining unexecuted by the grantees, and 
they having sold a portion of the lands and divided the residue 
among themselves, the court will take the trust in charge and 
restore the fund to che former trustees to be by them applied 
in the execution of the trust. The grantees having violated 
the contract in respect to the trust it should be rescinded and 
they recuired to account for the fund. Again in Constant v. 
Matteson, 22 Ill., 557, the court said when a debtor conveys 
property to a trustee for the payment of his debt he then ap- 
propriates the property to that specific purpose, and if the 
trustee fails or refuses to so apply it, a court will compel him 
to appropriate it to the purpose designed. 
frenfrew v. Pearce, 68 Ml., 125. 
Phillips v. Stone, 25 Mll., 73. 
LVorton v. Hixon, 25 Ul., 439, 456. 


In the latter case the court quotes from Storv’s Equity Juris- 
prudence, section 695, as follows: ‘* Where a trustee or other 
‘¢person standing in the fiduciary relation makes a profit out of 
‘any transaction within the scope of his agency, or authority, 
“ that profit will belong tohis cesta? gui trust, for itis a construc- 
“tive fraud upon the latter to employ that property contrary to 
‘‘thetrust, and toretain the profit of such misapplication, and by 
“ operation of equity the profit is immediately converted into 


‘ca constructive trust in favor of the party entitled to the ben- 
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‘We think it very clear if the company after having 
“raised money upon the bonds and given a_ mortgage 
‘security had undertaken to divert the fund from the purpose 
‘to which it was devoted, namely, the construction of the 
‘road and its equipment, and upon which the security mainly 
‘¢ depended,a court of equity would have interposed to enforce 
‘‘a specific performance. One of the covenants was, that the 
‘¢money should be faithfully applied to the building of the 
‘road, or if after the road was put into operation the company 
‘¢had undertaken to divert the rolling stock from the use of 
‘the road, a like interposition m’ght have been invoked in 
‘‘order to protect the security of the bondholders. 

In Story’s Equity Jurisprudence 465, and note, and also in 
section 4638, the author says, “ upon similar grounds as’‘an agent 
‘is bound to keep the property of his principal distinct 
“from his own, if he mixes it up with his own, the 
“whole will be taken both at law and in equity to. be 
“the property of the principle until the agent puts the 
‘subject-matter under such circumstances that it may be dis- 
‘‘ tinguished as satisfactorily as it might have been before the 
‘unauthorized mixture on his part. /z other words the agent 
“7s put to the necessily of showing clearly what part of the 
“properly belongs lo him, and so long as he ts unable to do 
“this, wt is treated as the property of his principal. Courts 
‘of equity do not in these cases proceed upon the notion that 
“strict justice is done between the parties, but upon the 
‘¢ ground that it is the only justice that can be done, and that 
‘¢it would be inequitable to suffer the fraud or negligence of 
“the agent to prejudice the rights of his principal.” 2 Lewin 
on Trusts,892;2 Perry on Trusts,835 and 836; Story’s Equity 
Jurisprudence, § 623. 

These authorities might be multiplied, but they are suffici- 


ent to establish the claim of appellees, viz: that the Milwaukee 


2I 


bank. ‘The claim of the bank was one of the demands which 
was being “ prosecuted,” and which was “still unliquidated ” 
that is, it was not reduced to judgment. It was evidently the 
intention to pay not only the judgments which had been ren- 
dered, but also the * unliquidated demands” which might be 
reduced to judgment in those cases where suit had been com- 
menced or prosecuted. The object was * to pro‘ect the prop- 
“erty from a//the aforesaid valid judgments.”. 

That this was the intention, is even made more apparent by 
another provision. The lease was made by the Chicago and 
Pacific company in consideration of one dollar “and of the 
premises aforesaid,” and of the agreement specified there- 
after. One “of the premises aforesaid” was that the Mil- 
waukee company was “also to pay all taxes, charges or assess- 
‘ments smpoced, or which may be hereafter imposed or assessed 
‘upon the property “of the Pacific company. (Rec., 43-44.) 

An inspection of the lease demonstrates not only that a fund was 
to be raised which would pay and extinguish all of the indebt- 
edness of the Chicago and Pacific Company, but it also shows 
that the Milwaukee company was to pay the bonds and _inter- 
est thereon, and all taxes, charges or assessments. The Chi- 
cago and Pacitic road was to be free and unembarrassed of all 
claims. This construction 1s in harmony with the purposes of the 
lease and resolutions. The Pacific company conveyed all its prop- 
erty tothe Milwaukee company in consideration of the latter com- 
pany doing certain things. The Milwaukee company not only 
agreed to use the trust funds according to the agreement, but 
also agreed to pay the bonds at their maturity and interest 
thereon as it accrued, and all the taxes, assessments, and * all 
charges.” These items were not to be paid out of the trust 
fund, but out of the treasury of the Milwaukee company pre- 
sumably from its earnings and income, either from its own 


road or the Pacific company or from both jointly. The Miul- 


OE 


for the payment of a debt or performance of an obligation. 
It is a general term and therefore includes mortgages, liens, 
writs of execution, etc.; but it is also applied in a restricted 
‘** sense to cases where the security 1s not specially named, and 

where there is not necessarily a personal debt. ‘Thus, if the 
‘owner of land agrees that the rent shall be security for a 
‘debt or obligation by himself to .another person, that will 
‘charge the land. The principal effect of such charge 1s to 
+ entitle the grantee to take proceedings to obtain a sale of 

the property charged.” 

Cothran’s S:udents’ Law Lexicon, page 55, defines «+ charge 
‘as a duty or obligation imposed upon some person, or a lien, 
-encumbrance or claim to be satistied out of a particular 


? » 
‘ 


In the case of Grieves v. Bank, 5g Alabama, 317, the word 
charge “ is said to be of very large signification. Its proper 
signification is every lien or encumbrance or claim the pur- 
chaser may have upon the premises and for which at law or 
in equity he would be entitled to hold the lands as security to 
the satisfaction of which a court of equity would condemn it. 
In Gordon vy. MceCulloh,66 Maryland,248, when the grantees 
Im Ce nsideration of the execution and delivery of the deed to 
lischarge all encumbrances upon or clarims against the said 
ands,” the court said «this language seems to be suffici- 
ently distinct. There were incumbrances and the claims 
resting on the lands, and these it was desired to remove, so 
+ that they might be sold with the advantage of a clear title. 
- The debts alleged to be due to the complainant were merely 
‘ simple contracts, and in no respect ‘incumbrances upon or 
“claims against’ the lands. These expressions import liens which 
propria zvigore bind the realty: which fasten upon it and 
follow it into the hands of all purchasers, who take it with 
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In the present case an entirely different question has been 


ited. Judgment was rendered and the property was sold 


presen Cc 


- execution, and redemption was made by a judgment 


under 
editor. The Hammock case does not hold that railroad 


property cannot be sold under execution. It holds..that the 


provision of the state constitution has partially modified the 
neral rule, that the property of a railroad corporation used 
or necessary railroad puv*poses cannot be seized and sold un- 
der execution. 
The court says: ‘“ When the mortgage of April 12, 1871, 
‘* was executed, there was no levy upon the movable property 
ompany, an. consequently the rights of the mort- 
gagee were superior to the lien arising from a subsequent 
levy by execution upon the movable property.” 

‘present case, execution in the Tabor judgment was 
issued September 9, 1876. The sale under the decree of fore- 
closure of the Blair mortgage was made May 1, 1879, and the 

mortgage were executed April 2, 1880. Conse- 
lien of the Tabor judgment was superior to the 
eC. 


} 
ise and mortgag 


In Illinois the property lable to execution 1s, “all and singu- 
‘lat lands, tenements, real estate, goods and chattels ” 
(except such as is by law declared to be exempt), “ of every 


‘person against whom any judgment has been or shall here- 


after be obtained in anv court of record for anv debt. dam- 
cost. or other sum of money. shall be lable to be sold 


. 7 . 
Ave, 


upon execution to be issued upon such judgment.” 
Chapter 77, § 10, Starr & Curtiss Statutes, 


page I, 250. 


ct en 


The statutes of Ohio relating to len of judgment do not ap- 


pear to be materially different from those of [Plinois. In 


Fefhiey v. Moran, tor United States, 285, it was decided, con- 
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‘shal’s return and the agreement of the parties shows it was 
“not seized, and consequently, if the sale had taken place, the 
‘result would have been to destroy utterly the value of the 
‘property owned by the company, while the creditor himself 
‘would, most probably, realize scarcely anything from these 
‘useless canal locks and lots adjoining them.” 

In the present case the property seized was the entire prop- 
erty of the Chicago and Pacific road. It cannot be = said 
therefore, respecting it that, “if the sale had taken place, the 
‘result would have been to destroy utverly the value of the 
“ property owned by the company, while the creditor himself 
‘would most probably realize scarcely anything.” 

See also, 
Slate v. Fives, 5 Iredell, 297. : 
Doe ex Alem. Haydenfeldt v. Mitcfell, 6 Ala., 70. 
Me¢ akkle v. Amare, i2 Ala., 22. 
Funcliqn x «. < ‘9 v. Fugeles,{7 Ohio St. 
R. 1). | 
P. & B. C. R. R. Co.’s Appeal, 70 Penn St., 


_ 
“_ ° 
oS 


a 


3 
Coe v. Fohnson, 18 Ind., 218. 
Talbott v. Hale, 72 Ind., 1. 
Fells, Trustee etc., v. ‘fohann, Shf., 27 Fed. 
Rep., 327. 


In the case of Ludlow, Trustee, v. Clinton Line Railway 
Company, (1st Flippin, 25), it was held that a judgment 
against a railroad corporation becomes a lien upon its road and 
realty in the same manner as upon the real estate of a natural 
person. In this case the court said: 

« What effect the court would have given to Hilliard’s judg- 
ment had it been obtained previous to the execution and re- 


cording of the mortgages, we are left to conjecture from what 


39 


‘which should exempt from judgment liens, the lands and 
‘¢road owned by the Clinton Line Railroad Company. 


‘Its power to pledge lands, by way of mortgage to pay cred- 


r 


‘itors, implies the right of a creditor to subject such lands, 
‘by legal proceedings, to the payment of its debts. The law 
‘of its charter confers the power to acquire lands, and_ the 
‘same to hold and convey in such manner as the directors 
‘may prescribe. The power to convey is without any re- 
‘striction as to the mode or purpose. In that respect the 
‘corporation has all the freedom of action which belongs to 


‘natural persons. Its power of alienation, therefore, whether 


* 
7 


voluntary or involuntary, should be subject to the inci- 


* 
* 


dents which attach to individuals. 


‘With this view of the case, we are clearly of the opinion 


‘that tne lands and road of the Clinton Line company are 


‘subject to the operation of the general laws of the state, 


“ which law declares, that the landsand tenements of the judg- 
«“ ment-debtor shall be bound for the satisfaction of the judg- 


‘ment.’ 


* 


We also refer the court to /tatlroad Company v. Chamber- 
lain, 6 Wallace. 745. 
frailroad Company v. fames, 6 Wallace, 750 


and 752. 
Respecfully submitted. 


Joun H. Thompson. HUNTINGTON W JACKSON, 
Of Counsel. Solicitors. 
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the form of athdavit: We are not advised how much rental 


there is due, what the earnings of the road are, nor of any 
fact except that about the time the road was redeemed from 
the mortgage sale. made under decree of this court, the 
Chicago, Milwaukee and St. Paul Railroad Company ad- 


vanced the monev for the redemption. and under a contract by 


which they were to lease the road on which a mortgage was 
to be placed for the purpose of raising the means to effect the 
redemption and extend the road. That being stated in the 
bill. it is still left uncertain as to what the rental is, and also 
whether there may not be vet in the hands of one of these 
complainants, either the Chicago and Pacific Railroad Com- 
pany or the Chicago, Milwaukee and St. Paul Railroad Com- 
pany, assets with which to pay the indebtedness, growing out 


pre ceeds of these bonds. or some other means: and it 


ot the 


’ conside ration 


can =D effected. 
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collateral security. Early in 1876, the company had built its 
road from Chicago to Byron, a distance of eighty-nine miles. 
Suit was commenced in this court in May, 1876, to foreclose 
the mortgage, and in May, 1879, the property and franchises 
were sold, subject to red2motion, un ler a decre2 previously 
entered, to John I. Blair and others, for $916,100. On the 
second day of April, 1880, the company, with the approval of 
its stockholders, leased its railway and other property, includ- 
ing its franchises, to the Chicago, Milwaukee and St. Paul 
Railway Company for g99 years. In addition to the fore- 
going facts, the lease contained the following recitals: 

«+ Whereas, certain other parties to whom the said party of 


“the second part (the Chicago and Pacific) was so as afore- 


a 


said indeb'ed, have prosecuted their several demands in the 


¢ 
. 


Superior and Circuit courts of Cook county and other courts 


ra 


‘of the State of Illino’s, and have procured divers judgments 


‘thereon which now remain unpaid and unsatisfied of record. 


¢ 


, 


‘and are a lien upon the property of the said party.of the first 
‘part, and other of said demands still remain unliquidated, and 
‘ whereas. the said party of the second part, at the request of 


‘the said party of the first part (the Chicago, Milwaukee and 


e 


‘St. Paul company), now proposes to aid the party of the first 
“part in procuring a sufficient sum of money to redeem said 


“ property from the aforesaid sale, and to protect said property 


. 


‘from all the aforesaid valid judgment liens, and also to extend 


¢ 


‘and construct the road of said party of the first part to the 


‘ Mississippi river: also to secure all proper and necessary 


. 


terminal facilities and depots and grounds along the line: also 
| g 2 


. 


‘to relay that part of the road already constructed with steel 


*~ 


‘rails, and to fully equip said road with all necessary rolling- 
“stock, so as to make the entire line a first-class railroad in aly 
“respects, the entire or aggregate cost of which 1s estimated 


“at three millions of dollars. for which said sum the parties 


45 


-elaid the road between Chicago and Byron with steel rails, 
and fully equipped the road with necessary rolling stock, and 
has ever since operated it as part of its line between Chicago 
and Omaha, as a first-class railroad. It did not, however, 
keep that part of its avreement which required it to protect 
the leased property from all existing valid a liens. 
The money that was paid to redeem from the sale under the 
decree of foreclosure was accepted by the purchasers. 

On the goth of March, 1876, Horace A. W. Tabor recovered 
a judgment in this court against the Chicago and Pacific com- 
pany for $3,499.73, and on the 3d of April, 1882, the Third 
National Bank of Chicago recovered a judgment in the same 
court, against the same defendant and others, for $36,165.36 
the biti judgment being for money lent to the last named 
company before the execution of the lease. On June 25, 1881, 
the marshal sold the Chicago and Pacific road to Albert Keep 
for $4,522, on an execution to satisfy the Tabor judgment, 
and delivered to the purchaser a certificate of sa'e. Keep, 
who was president of the Chicago and North-Western Rail- 
road Company at the time of the purchase, sold and assigned 
this certificate to Alexander Mitchell. who then was and still 
is president of the Milwaukee company. On the 25th of Sep- 
tember, 1882, the Third National Bank ,as a judgment cred- 
itor of the Chicago and Pacific company, paid to the marshal 
$5,304.20 to redeem from the last named sale, and Mitchell 
accepted the money and rece sas for it. The bank was pro- 
ceeding to enforce its supposed rights as a Junior creditor, un- 
der the laws of Illinois, by a sale of the property, when 
this suit was commenced—in October, 1882--and the 
sale and further proceedings were temporarily enjoined 
on the authority ot Hammock v. Loan and Trust 
Co., 105 U.S.,77, which, it was assumed, held that the 
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property and franchises Ot a Yratlroad company COUuId 
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the lease and the last trust deed—the property then being in 
the custody of the court-—and took its judgment on April 2, 
1882, which was after the Milwaukee company had taken 
possession under the lease. It follows that the latter company 
was not bound by its covenant to pay this judgment or the 
debt for which it was taken. 

Being embarrassed and without credit, the Chicago and Pa- 
cific company was authorized to dispose of its property, as it 
did in the above arrangement, for the purpose of having the 
Milwaukee company to do what it, the Chicago and Pacific 
company, was unable to do; there being nothing in that ar- 
rangement, if fairly carried out, which could prejudice cred- 
itors. It was estimated that the bonds would enable the lessee 
company to redeem from foreclosure sale, pay all existing 
judgment liens, complete the road to the Mississippi river, re- 
lay the portion already in operation with steel rails, procure 
necessary facilities, depot grounds, etc., and fully equip the en- 
tire line. The fund arising from the sale of the bonds was to 
be used for these, and no other, purposes. Any diversion of 
it, or any part of it, to other objects or purposes was not per- 
mitted by the contracts. The road was to be completed to 
the Mississ‘ppi river, not to and across the river. | 

If the entire proceeds of the bonds had been expended in 
accordance with the terms of the lease, the bank’s debt for the 
money which it lent tothe Chicago and Pacific company could 
not be asserted in law or equity against the Milwaukee com- 
pany or the leased property in its possession. The record 
shows, however, that the latter company dia all the terms of 
the lease obliged it to do, except paying the Tabor judgment, 
and still had in the treasury a sum sufficient to pay for con- 
structng a bridge across the Mississippi river. The amount 
due the bank, including the Tabor judgment, should have been 
paid out of the surplus. The cost of the bridge is not shown 


by the record, but we may safely assume that it exceeded the 


, te 2: See ee: ‘. : 
we f ee i eee ee aR Pe 


+ 


thily Kee Company Cc 


rner WAY. for 


wn) that the 


ay 


yntends that. 
of 


necessary CaA- 


bonds. 


ISSLIC 
makine 
see ‘ » af — 


COULI TI 


ohtfully use in 
its own ben- 
of the bonds paid for 


Milwaukee 


or any amount equal 


rposes specified in the 
the case, 1s president 
d general solicitor for 


former cCom- 
ty which had 


t of no income 


7% , 7? 
o-. i 
t 
. , 
i the earnings of the 
= 
} »* S| 4 k 
e he did not now 


in 


Mm tne sr 


SUPREME COURT OF THE UNTTED STATES. 
OCTOBER TERM, A. D. 1889. 
No. 174. 


THE C., M. & St. P. RR: W. COMPANY, 
Appellant, 


THE THIRD NATIONAL BANK OF CHICAGO, 
Appellee. 


APPELLEE'S BRIEF IN REPLY TO APPELLANT'S BRIEF. 


JOHN H. THOMPSON. 


OF COUNSEL FOR APPELLEE 


SOLICITOR 


BARNARD 4 


ye RE rene be 


“3 


IN THE 


Supreme Court of the United States 
Ue tiG WU Ll ulle UlllUb YA UGO. 
OCTOBER TERM, A. D. 1889. 

No. 174. 


THE C., M. & St. P. RR. W. COMPANY, 
Appellant, 


THE THIRD NATIONAL BANK OF CHICAGO, 
P Appellee. 


> 


APPELLEE'S BRIEF IN REPLY TO APPELLANT 'S 
BRIEF. 


Errors ASSIGNED. 


The errors assigned by appeilant may be considered 
under three heads: 

1. The first and second errors are based upon the leave 
given to file a cross-bill and the overruling of the demur- 
rer to the cross-bill. 

2. The third, fourth and fifth errors rest on the facts 
that the court allowed the appellee to amend the cross-bill, 


and refused leave to appellant to answer amendments. 


3. The sixth error claims that the findings and decree 


are not supported by the evidence. 
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file and filed this cross-bill. 


The bill Was tiled to stay the collec tion of appellee's 
judgment by sale on execution of certain railroad prop: 
erty. 

The cross-bill was tiled to enforce the collection of the 
same judgment, and the money appellee had paid for re- 
demption of said property from the other sale, out of thi 
property of said railroad company, in another way than 
by sale on execution. 

Can there be a case where the cross-bill is more nearly 
related to the original bill? 

The bill set out the judgment of appellee, the issue of 
execution, admitted that the title to the property was in 
the Chicago and Paeific Railroad Company, but claimed 
that it was leased to the Chicago, Milwaukee and St 
Paul Railway Company, and was incumbered by an 
issue of bonds, was operated as a public highway, and 
that the sale would work irreparable injury to com- 
plainants. 

The cross-bill set out the same judgment of appel’ee 
and the claim of the appellee for having redeemed the 
property of the railroad company’ from the forme 
execution sale, which was merely auxil'ary to its judg: 
ment, and sought to have the judgment and redemption 
money made a lien on the railroad property and the pay- 
ment enforced by appointment of a receiver. 

In Fe. Fe. Cos. v. Chamberlain, 6 Wall., 743, a bill 
was filed to set aside a judgment and lease. A cross-bill 
was filed by owner of judgment to have the judgment 
decreed a valid lien on the railroad, appurtenances and 


franchises. and to have them decreed to be sold to satisfy 


eeee 


The cross-bill was dismissed tor supposed 


eld that the court erred in dismissing the 
was filed for the purpose of enforcing 
ind was “ancillary to and dependent upon 
sult \n appropriate proceeding for the 
obtaining satistaction.”’ 


this case differ from that at bar? 


the bill is filed to set aside the judgment 


ss-bill to enforce it. Inthe other the bill is 


ent the judgment being collected in one way, 


to enforce the collection in another. 


( lew ee Wirk iffe, 1 Dana. 555. 


fled a bill to enforce a hen which he as- 


2 him it} equity in coMmsequence of ad Cer- 


Wickliffe hada right to make his answer 
retort a converse prayer for a rescission 
nd for an adjustment of all consequen- 


es, whether legal or equitable, and 
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. sequent dismissal of his bill did not af- 
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king to enforce the lien of a judgment by 
ed setting up our judgment and seeking 
trom enforcing the lien and collecting the 
he cross-bill was to enable us to enforce 
our judgment, together with the 
ng judgment creditor which was aux- 
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5 
Matters auxihary to the cause of action set forth in the 


original libel or bill may be included in the cross-suit. 


~The “ Dove,” gt U.S., 381. 


Counsel for appellant says that his bill was simply to 
restrain the wxlawful sale of a railway under an execution 
—that it was to restrain the defendant from doing an 
unlawful act. 

When and where has it ever been held under laws like 
those of IIlinois, that the sale of a railway on execution 
was an unlawful act? Certainly not in this court, which 
has repeatedly recognized the validity of sales of rail- 
roads made on executions. 

Galveston Peailroad vy. Cowdrey, 11 Wall. 
459- 

State of Kloride v. Anderson, 9t U. S., 
667. 


Did the court grant the injunction on the ground that 
the sale upon execution was an unlawful act? 

The court spoke of it as a “right of sale under exe- 
‘ cution,” said that it could, perhaps, “ say that it would 


‘ not continue the injunction in force unless the complain- 


~~ 
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‘ant would furnish a bond or security for the payment 


=. 
~~ 


of this debt within some reasonable time,” but expressed 
the opinion that the proper course would be to file a cross- 
bill. 

In a case arising under the laws of another state, 
where the railroad had no title in fee, and had merely a 
right of way and the laws of the state did not provide 
for sale of such right of way, the right to sell the rail- 
road property on execution was properly questioned, but 
in that case it was expressly stated that it was not neces- 


sarv to discuss the general question as to the right to 
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execution at law on property ow ned by a railroad 
IT] f P. 
E. Alabama PR. R. Co. v. Doe, 114 U.S., 
340. 


with laws similar to those of Illinois, has the 
railroad on execution been held an unlawful act, 
n many states the right to sell a railroad on execu- 


‘ ’ 
iw is settled law. 


es cited in appellee’s first brief, page 37. 
frequent use of a cross-bill in the State of 
is. has been in cases where bills have been filed to 
sale under a power. Until recently in Illinois, 
vages and trust deeds haye contained a 

sal When a sale has been advertised under 

the mortgagor or owner of the property has 

. bill to restrain the sale, on the ground that 

id not been given, or that circumstances 
sale inequitable, or that the sale would work 
le injury. or something of that kind. When 
obtained an injunction against the sale, 
rtgayee has generally filed-a cross-bill to have his 


reclosed in chancery. 


The cross-bills which have been maintained in such 
urts of Illinois during the past forty years 

ht | ounted almost by hundreds, and yet according 
of the learned counsel for appellant, they 

ng and should never have been allowed. In 

es the ¢ omplainant was only seeking to restrain 
unlawful act.” The cross-biil is not Pecr- 


use it seeks something else than a sale. 


Chis is t heory of the counsel. The theory of the 
- en that the bill was filed to prevent the fore- 


sure of the mortgage by sale under the power, and 
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that the cross-bill was a proper remedy for the fore- 


closure of its mortgage in another way. 


So in this case the bill was filed to prevent the collec- 
tion of a judgment by a _ sale on execution. The cross- 
bill is to enable the judgment creditor to enforce the col- 
lection of the judgment in some other way. 

If the theory of the counsel is adopted by the courts 
there will be an end of cross-bills. There was never a 
eross-bill sufficiently germane to the original bill to meet 


his requirements. 


[I. 


AMENDMENTS OF CROSS-BILL AND REFUSAL OF LEAVE TO 
FILE ANSWER TO AMENDMENTS. 


The allowing and refusal of amendments to the plead- 
ings is a matter largely within the discretion of the courts 
trying the cause. That court is in the position to judge 
best of the necessity or propriety of allowing such amend- 
ments. | 

It seems that in England a cross-bill is treated with 


particular favor in the matter of amendments. 


In Severn v. Flecher, 1 Simons, 457, defendant filed a 
cross-bill for discovery. After the hearing of the origi- 
nal cause defendant amended his cross-bill by praying re- 
lief. Held that he was at liberty to do so, the vice- 
chancellor saying: ‘ A cross-bill is to be treated with 
“ greater indulgence than an original bill.” 

In Harding, Admx., et al. v. Boyd, 113 U.5S., 746, the 
subject of amendments is discussed so fully and clearly 
that it is unnecessary to cite other cases. 


The facts about these amendments are these: 


. ~ >. ee +4 es ) ~ 4} oa : . 5 
the commencement of the heat ne. to contorm 


the pleadings to the evidence in 


ants in cross-bill then asked leave to file an answer to the 

amendments, which was denied. and the decree was then 
entered. (Ree.. 53 5d. 

AMENDMENTS TO CROSS-BILI 

First is an allegation of the lease, trust der d and sal 

of the bonds, and that the proceeds of the bonds were 

received by the Chicago, Milwaukee and St. Paul Rail- 

way Company, and that the consideration of the lease 

| was that this company should aid the Chicago and Pacifi 

Railroad Company in procuring a sufficient sum of mone, 

to redeem the property of the Chicago and Pacific Ratl- 

| road Company from the sale on foreclosure, to pay all 


judgements and demands, and to construct the road to the 
Mississippi river, and equip the road. (Rec., 49, 50 
The original bill alleged the making of said lease and 
trust deed. (Rec., 3.) 
Attached to the bill and made part of it, were the rv 
olutions of the Chicago and Par fie IR uiroad Comp ini’ 
from which it appears that the Chicago, Milwaukee and 
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| nlainant in its amendments next alleges 
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( O In consideration of a 
\ Cag nd Pacitic railroad to the said 


' 0 Viiiwaukes nd St. Paul Railway Company, 


should advance the necessary 


es * that said lessee” (The Chicago, 
' nd St. Paul Railway Company), *“ with the 


the execution of said last-named 


‘oceeds of the sale 


a 
owe 


the consent of vour orator, the 
( nd Pacitic Railroad Company has completed 


¢ ntire road authorized by its 


‘ ( 18 7 Chr Al’ O LO the Mississipp1 
‘ } .* 4 
is also constructed a bridge across the 


‘lississippi river at or near Savanna.” (Rec., 4.) 


ly contained in the 


II 


original bill, except the charge that the St. Paul com- 
pany has not paid the judgments. These allegations are 
established by the proofs. Mr. Walker testifies: 

“For the purpose of raising a sufficient amount of 
“money to redeem the property from sale a new mort- 
‘‘ gage was executed, and bonds to the amount of $3,0090,- 
“ 000 were issued under the mortgage.” * * * «The 
‘$3,000,009 first mortgage bonds, issued under the 
‘“ mortgage in 1880, were sold ata little less than their 
“par value.” * * * «The whole amount of the 
“¢ $3,000,000 bonds has been expended in the completion 
“of the road, construction of a bridge across the Missis- 
“sippi river, and in the purchase of rolling stock and 
“terminal facilities.” (Rec., 31.) 

The cross-complainant then charges in his amend- 
ments that, by the arrangements between the two com- 
panies, and by its acceptance of the lease, and the use and 
enjoyment of the property, and by the receipt of the pro- 
ceeds of the bonds, the St. Paul company was bound in 
law and equity to apply enough of the proceeds of the 


ce 


bonds to pay and satisfy the two judgments. (Rec., 50. ) 

This is a charge based mainly on the allegations of the 
original bill, and upon the proofs. 

In the cross-bill complainant had prayed that complain- 
ant’s judgment, with the amount paid by it as judgment 
creditor for redemption of property of the Chicago and 
Pacific Railroad Company, from the sale under the Ta- 
bor judgment, might be decreed to be an equitable lien 
upon the property of the Chicago and Pacific Railroad 
Company, that a receiver might be appointed and the 
road sold, etc., and then there was a prayer for further 


and other relief. (Rec., 23.) 
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iments was added a prayer that the St. 
ht be decreed to pay the amount paid 
nplainant on redemption of the property 
ler the Tabor judgment, and the amount 
with interest and costs. (Rec., 50 ) 
ight, perhaps, have been given under the 
endments were presented at the commence- 
ring, and leave to make them was then 
Che right to amend pleadings to conform to the 
so clear, and so seldom, if ever, denied, that ap- 
ought to have consented to the amend- 
Del ide, and if he wished to file any answer, 
‘d leave, and if he wished for time to 
evidence, to have asked for it then. 
is offered by the appellant and ex- 
nse was made that he had any other evi- 
cept what Was admitted. 
s our amendment a * surprising” amend- 
[tis not clear in what sense he uses the word 
sing.” The amendment is based upon the facts 
These facts are, indeed, ** surprising.” That 
lroad company, after acquiring a lease of 
Pacitic railroad for 999 vears, and mak- 
nt by which it was to aid the Chicago 
ybtaining a suthcient sum of money 
nd liabilities, and afier obtaining 
such Purpose should neglect CO pay off such 
should use a large portion of the money re- 
he very purpose of removing such liens forits 
enefit, is indeed surprising. but that there 


surprise to the appellant or its counse! it is dith- 


cult to comprehend. The facts came from the counsel 
himself, mainly; some of them were alleged in the origi- 
nal bill, and the relief which was asked and given was 
insisted upon on the hearing and in the argument. 

Complainant, in its cross-bil!, had prayed for the 
appointment of a receiver, e¢/c., and for a sale of the 
property of the Chicayo and Pacific Railroad Company 
to satisfy its clam, and there was a prayer for general 
relief. 

In the amendments was added a prayer that the Chi- 
cago, Milwaukee and St. Paul Railway Company might 
be decreed to pay the claim. 

In the decree it 1s decreed that the Chicago, Milwaukee 
and St. Paul Railway Company pay the claim within a 
certain time, and on its failure to do so the complainant 
in the cross-bill is given leave to move for the appoint- 
ment of a receiver, e/c. 

The relief asked in the amendment is no hardship upon 
the appellant. The relief prayed for in the original 
cross-bill would be better for us than the relief given 
under the amendment. If the appellant does not choose 
to pay the clatm we have no remedy except to apply to 
the court for just the relief asked in the original bill. 

The relief prayed for in the amendment is not as harsh 
as that in the original bill, and if appellant prefers to have 
us remitted to the relief sought in the original bil it has 
only to decline paying the claim. 

Is the relief asked in the amendments any new or differ- 
ent relief ? 

The cross-bill sought to enforce payment of appellee's 
claim out of the property of the Chicago and Pacific 


railroad, all of which had been transferred to and was in 
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ANSWER TO AMENDMENTS. 


When our amendments, asked at the commencement 
of the hearing, had been finally allowed, and just as the 
decree was about to be entered, appellant presented an 
answer to our amendments, which the court refused. 

The only material allegations in th’s answer are, that 
appellant never assumed to pay the Tabor judgment or 
appellee’s judgment, and that it had expended in furnish- 
ing means for the redemption from the foreclosure sale, 
and in other ways, more than the amount of money re- 
sulting from the sale of the bonds, and “ that it advanced 
«the said Chicago and Pacific company, for the redemp- 
66 tion of its said property and the payment of costs and 
‘expenses connected therewith, about the sum _ of 
« $1,100,000, and in addition thereto it has been com- 
‘pelled to pay, satisfy and discharge all the deficiency 
«“ decrees heretofore entered by this court in said fore- 
« closure proceedings—about the sum of $409,000, and 
‘¢ has also paid, discharged and satisfied a large number 
“of judgment liens existing and in full force at the time 
« (of the) execution of said lease, amounting to about 
«the sum of $200,000, and that the aggregate amount 
‘ expended by this cross-defendant in and about the mat- 
‘ters hereinbefore referred to is about the sum of 


. 


«~~ 


$4,000,000;” and then follows an argumentative alle- 
gation that even if a portion of the proceeds of the bonds 
were used in the construction of the bridge, it was not a 
fraud upon the creditors of the Chicago and Pacific com- 
pany. 

This answer was presented without any statement or 
pretense that appellant desired to introduce any evidence 


in support of 1ts or in the case. 
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EVIDENCE SUPPORTING DECREE. 


When counsel for appellant comes to the forty-first 
page of his brief, after an elaborate discuss’on chiefly of 
matters of relationship, he devotes five pages to the evi- 
dence. 

As to the money paid by the appellee for redemption 
as judgment creditor from the sale under the Tabor 
judgment, he says: “ There is not in the whole record a 
“ scintilla of evidence warranting the decree. 

‘ There is no evidence whatever, either direct or indi- 
‘‘rect, to support this portion of the decree.” 

‘These are brave words to be written of a claim sus- 
tained by the carefully considered opinion of a judge so 
able and fair, and anxious to decide a cause upon its just 
and substantial merits, as the learned judge who heard 
this cause. 

This Tabor judgment was recovered in the United 
States Circuit court, March 9, 1876, and execution was 
issued upon it within a year, so that it became from its 
date a lien,upon all the real property of the Chicago 
and Pacific Railroad Company. The property of the 
company was redeemed from the foreclosure sale, and 
counsel says that allother judgments which were lens on 
the road April 1, 1880, have been satisfied. The Tabor 
judgment then became a first hen upon ail the real prop 
erty of the road. 

By the strictest construction of the contract between 
these two railroad companies, this was one of the judg- 
ments which the appellant undertook to aid the other 


company in raising. money to pay. A sum of money. 
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Blair v. Chamblin, 39 Ul., 521. 
VMiassey v. Westcott, 40 Il, 160. 


About the end of the year, the certificate of sale was 
bought by and assigned to Alexander Mitchell, then pres- 
ident of the Chicago, Milwaukee and St. Paul Rail- 
way Company. 

When a judgment debtor does not redeem within the 
vear, any judgment creditor may redeem after the end 
of the year and before the expiration of fifteen months 
trom the day of sale. The provisions in the laws of 
Ulinois for such redemption may not be familiar to some 
members of the court, and are as follows: 

Sec. 20. If such redemption is not made, any decrec 
or judgment creditor, his executors, administrators or 
assigns, may, after the expiration of twelve months 
ind within tifteen months after the sale, redeem the 
premises in the following manner: Such creditor, his 
executors, administrators or assigns, may Sue out an exe- 
cution upon his judgment or decree, and place it in the 
hands of the sheriff or other proper’ officer to execute 
the same, who shall endorse upon the back thereof a 
levy of the premises desired to be redeemed; and the 
person desiring to make such redemption shall pay to 
such officer the amount for which the premises to be re- 
deemed were sold, with interest thereon at the rate of 
eight per centum per annum from the date of the sale, 
for the use of the purchaser of such premises, his exe- 
cutors, administrators or assigns; whereupon such officer 
shall make and file in the office of the recorder of the 
county in which the premises are situated a certificate of 
such redemption, and shall advertise and offer the prem1- 
SCS for sale under S id execution as in other CaSes of sale 


on execution. 
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shall forthwith execute a deed to the purchaser, and 
other redemption shall be allowed. 


Starr & Curtiss, Ill. Statutes, Chap. 77, 


Secs. 20-2 4. 


[t will be seen that the term “ redemption,” as applied 
to this proceeding by a judgment creditor, is misleading. 
The proceeding is, in effect, a compulsory assignment of 
the claim and rights of the purchaser at the execution 
sale. ‘The judgment creditor having issued his execution 
and had it levied, and having paid to the officer the re- 
demption money, acquired all the rights of the holder of 
the certificate of sale, and stands in his shoes, with the 
additional obligation that he must have a sale made un- 
der his execution. If at that sale no more is bid than the 
amount of the redemption money, interest and costs, a 
deed is made forthwith to the judgment creditor. If more 
is bid a certificate of sale is issued to the purchaser and 
another judgment creditor has sixty days to redeem. 

Here the appellee redeemed in accordance with these 
provisions of law, and thereby became the purchaser and 
owner of this property. The rights and interests of the 
Chicago and Pacitic Railroad Company were gone. ‘The 
appellee was bound to advertise and sell the property 
under his execution, and if on such sale he had obtained 
a deed, appellee would have had a title to the property, 
which would cut off the lease to appellant and the trust 
deed securing the bonds. The proceedings of appellee 
were stayed by the injunction. 

Counsel says the sale on execution was unlawful. It 
is a little singular that Mr. Mitchell, the president of the 
Chicago, Milwaukee and St. Paul Railway Company, 


should have bought up the certificate of sale, if this was 
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hor judgment, 


le justice of this part of our 


to support this part of our 


decree there is not a scintilla of evidence-—no evidence 
whatsoever. 
“Ts this nothing? 
Then the world and all that’s in it is nothing.” 

As to the part of the decree based on the judgment of 
appellee, counsel says there is no evidence warranting 
this, but afterwards seems to admit that there is some 
evidence to support the findings of the court, and indulges 
in some captious criticisms of the proofs. 

He complains that the fact that appellant built a_ rail- 
road bridge across the Mississippi river out of the pro- 
ceeds of the $300,000 bonds, is shown by his own testi- 
mony, which was “ just about six lines,” and he asserts 
that not another line in the whole record tends to show 
this fact, but he admits that he testified twice to this fact. 

Counsel offered himself as a witness. He was well 
acquainted with these transactions. We considered him 
a competent witness. He testified twice to this fact. 
How many times must he testify to a fact before it can 
be considered proved? May not a fact be stated in six 
lines as well as sixty ? 

But counsel is not quite correct in saying that there 1s 
not another line in the whole record tending to show this 
fact. In the original bill of these two railroad companies 
is this allegation: 

« That said lessee” (appellant) “ with the means pro- 
“vided by the execution of said last named trust deed 
“and bonds, and the proceeds of the sale thereof, by and 
‘with the consent of your orator the Chicago and 


« Pacific Railroad Company, has completed the construc- 


“tion of the entire road authorized by its charter, from 


“the city of Chicago tothe Mississippi river, and has @/so 


Siri j J / j Where Ut POSS the Miss ssippi river at Or 
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This allegation made in the bill was not denied in the 


When a fact is alleged in the bill, admitted in the 
is further proved by a witness testifying to it 
may we not consider it established? 


( ounsel savs that the pro f does not show the cost of 


The bill alleges that the appellant built this bridge with 


proceeds of the bonds, and the proofs show the same 
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0 tind out how the whole $ 3,000,000 Was 


ems probable that the appellant might have fur- 
isuch evidence. We asked for a statement. Ap- 
never furnished it, and never offered any evidence 
how much of the proceeds of the bonds were 
ed in building this bridge. We thought, however, that 
we had proved that a railroad bridge across the 
pi river, on a great trunk line between Chicago 
Omaha, had been built out of this $3,000,000 we had 
enough. There are some things that a court 
esumed to know and which tt may safely as- 
nd among them is the fact that a railroad bridge 

be built across the Mississippi river between I[h- 

is and Iowa for $42,000. Our claim did not exceed 
00, and when we proved that a railroad bridge had 
across the Mississippi river out of the $3,000,- 

we proved that more than the amount of our claim 
een taken from that fund. It is generally known 


icross the Ohio, now being built 
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by the Illinois Central, has cost several millions of dollars. 
The stately Mississipi is no creek or babbling brook, that 
a railroad bridge can be built across it fora few thousand 
dollars. Any court is warranted in assuming that the 
cost of such a bridge exceeds the sum of $42,000. 

There are some unwarranted statements in appellant’s 
brief which deserve notice. 

It is stated that answer was filed and proofs taken, “no 
‘question as to a trust fund, or the misappropriation of 
“a trust fund, being considered for a moment by either 
“mae” (i. 37-} 

Also, that “ without either side’s supposing the funds 
“used in the construction of a bridge had anything to do 
‘with the issues, the hearing proceeded and was con- 
“Cuoes, etc. (f. 38.) 

Counsel can speak for his own side; we cannot allow 
him to represent ours. 

In the taking of the proofs, we regarded the diversion 
of a large portion of the funds raised for the use of the 
Chicago and Pacific Railroad Company an important and 
vital fact, and on the hearing and on the argument we 
maintained our right to a decree mainly upon the ground 
that the money which ought to have been used fer the 
payment of the debts of the Chicago and Pacific com- 
pany, were used by appellant for its own use. We 
regret our arguments made so little impression upon the 
counsel that he now seems oblivious of them, but we con- 
sole ourselves with the fact that they seem to have made 
more impression upon the court. 

On page 43, it is stated: ‘ The record shows that the 
‘‘ finding and the decree of the court, the amendments to 


“the cross-bill and the exceptions to the draft of decree 
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case would have been reopened and the evidence heard. 
No other evidence than that admitted was presented at 
the hearing or at any other time, no request was made 
for an opportunity to present such evidence, and no pre- 


tense was made in that court that appellant had any such 


sila I ia 


evidence to offer. 

The d-fense of appellant against our claims, as gathered 
from appellant’s brief, seems to be this: 

1. That appellant was only bound by its contract, as 
shown in the lease, to discharge the judgments in force at 
the time of making the lease. 

2. That the Tabor judgment, although in force at 
that time, has since been satisfied by the sale on execu- 
tion, and therefore does not concern appellant. 

3. That the judgment of appellee, although recovered 
in a suit pending at time of making lease, was not 
rendered until after that time, and appellant is not there- 


fore lable therefor. 
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We say that by the fair construction of the contract 
between these companies the appellant was bound to aid 
in procuring a sufficient sum of money to pay off and 
discharge not only all judgment liens existing at the time 
the lease was made, but all judgment liens which might 
afterwards exist upon the property of the Chicago and 
| : Pacific railroad, that a sufficient sum for this purpose 

was afterwards received by appellant, and that by the di- 
version and use for its own purposes of portion of this 
1” sum our right to relief against the appellant is clear. 
| The construction of this lease and the grounds on 
which we maintain our right to this decree have been al- 


ready discussed in the first brief filed for appellee. 


§ 


sels Saat 7 ¥ ts: 4 
Se ne ER ne Sil a paella pu one( tea gRit sme ne 
i aM Ani en TE Ys: 


\pPELLANT S COVENANT TO REDELIVER PREMISES. 


In the express covenants in the lease on the part of 
ippellant, is one to redeliver and surrender up to the 


lessee the pre mises at the end of the term or sooner de- 


termination of the lease. (Art., 111, Rec., 45.) 

Does not this covenant impose upon appellant the ob- 
igation to satisfy and remove the lien of any judg- 
ent, recovered either before or after the making of the 
ise? The lien of any such judgment can be enforced 
sale of the property which appellant has cove- 
ted to deliver to the lessee at the end of the term. The 
ition of the appellant to redeliver this property 
essarily includes the obligation to satisfy and remove 


cudement liens upon it. and of itself warrants and sus- 


> I 


SITUATION AND CIRCUMSTANCES. 


4y situation of the parties. and the circumstances ac- 
ne the execution of a contract. are often referred 


upon by a court in the case of doubtful 


is any doubt as to the construction of the con- 
his case, there are some facts connected with the 
the parties and the circumstances attending 
of this contract, which throw some light 
tention and understanding of the parties. 
iking of the lease and trust deed the Chicago 
Pacific Railroad Company recited the fact of all its 
ess, showing that it had not forgotten its debts, 
nsferred all its property to the appellant for 999 


joined with appellant In encumbering its 
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property for $3,000.000. It made no provision for pay- 
ment of its debts, except by the lease and bonds. It re- 
served nothing, it kept nothing back. 

Unless all the debts of the company were to be paid 
from the proceeds of the bonds, why were these debts 
mentioned, and why were not some of these proceeds re- 
served by the lessor? 

Still clearer light is shown upon the construction of 
thiscontract by the acts of the Chicago and Pacific stock- 
holders. They had negotiations with other corpora- 
tions and parties, as alleged in the bill, but elected to ac- 
cept the proposals of the appellant with such unanimity 
and enthusiasm that they must have looked upon the ar- 
rangement as a most advantageous one for them. 

Mr. Walker testifies that at the meeting “nearly al 
the steck was represented,” and that about nine-tenths 
of the stockholders voted for the resolutions. 

It is quite clear that these stockholders looked upon 
this arrangement as one of great advantage. There was, 
of course, nothing for the present. The eyes of many 
generations of stockholders must grow dim and weary 
looking 
a dollar of rental. Butif the construction of this con- 


in vain for a dividend from a lease that pays not 


tract be as we claim, if the appellant is bound under it to 
protect the property of the lessor from all judgment 
liens, and pay off all encumbrances, so as to deliver the 
property clear of all encumbrances and completed at 
the end of theterm, there 1s a future for these stock- 
holders. 

It seems evident that the stockholders of the Chicago 
and Pacific understood the construction of this contract as 


we do, for on no other construction could they save their 
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